JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL WO. 105/92

‘COR:  THE HON. MR. JUSTICE CAREY P. {AG.)
THE HON. MR. JUSTICE WOLFE J.A.
THE HOW. MR. JUSTICE BARRISOW J.iA. (AG.).

BETWEEN ADALTON FIiSHER PLAINTIFF/APPELLANT
AND TEAK.& COMPANY LIMITED. .. -~ DEFEHDANT/RESPONDERT

Ainsworth Campbell for appelianc

Miss Hancy nnderson & Mrsi: Eim Sz»hﬁcukgx
for respondentc ‘

\ ;

Hay 25 & June 21 19%3

HARRISON J.&. {AG.;

This is an aopeal from tane judgment of Horris J. {Ag.)
delivered on the 29th of July 13%2, in a claim for damages for
negligence in which he en:erea 3udgmeﬂt for the respondenit withn
costs to be agreed or cared. We dismissed the appeal and
promised to put cu::reasons in ertlﬂg. We do 50 now.

Hr. Campbell for thEnaﬁpellant-advanced oefore us as
his grounds, that the learned jud%e, having found at there
was an inherent fawlt in the manné; in which a quahcity of stesl.
had peen pécked in the truck, and @hat the sceel beloﬁged to
the respondent/employer, failed co gﬁSEﬁﬂ correctly the issue of

\ :
causation, namely that; as a con"ﬂqnéncag -the said res@ondent/
employer was responsible for such faulty Qacﬁing. He further
argued that the judge wrongly emphasizéd, as material, the
ownership of the truck and failed to aépreclate that the truck
and contents were under the control of the vespondent/employe:
who had held out to the appeliant/employee that the steel had
been properly packed and could be sarfely removed and waSJthere—

fore liable for the appellant's injuries.
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At the trial, the appellant and his witness gave
evidence. The respondent led no evidence.

The learned judge found that the appeliant, a steel
fitter, was sent on the 4th July 1988 by his employer, the
respohdent, & construction company, to assist other workers fo
unload a guantity of steel bars from a truck. The truck had
transported it to the construction site 5n which they wete
engaged in New Xingston. There were thirty béndles of sueel bars
and these were stacked in tiers with each layer sep rated by
wooden planks called polleens. There were about f;ve te six
bundles in each tier. fThe appelilant, v“andlnc on the roadway and
using a crowbar held by a fellow worxmna and nmmsvlf, was
attempting to prise the luast remaining bundle of steel bars from
the truck when the wooden plank on whichllf was resting and which
"eonsisted of two sections joineé together,“-separaied. The
bundle of steel suddenly slipped stid&ed;axmﬁndffell—and:
injured the appellant on ﬁhe ieft ank;e. He was hgépit&lféed fqz
115 days. 7The appellant and his f;lléw Wworkmen, using the{same
method hé& successﬁully“unloadedffraﬁ the truck, twenty—niﬁé

pundles of stebl

Mr. Cam@bell irgued that the isarned Jjudge, hav1ng found

that the sole cause of the a001aent was tne defective plank and

that the steel wa .owned byrt a *nspcndent, sn&uld have drawn

i
i

the inference Lhat the lﬁsponuent wag inuiuﬂy in aun rol ¢f che
_packing of the s;éal in Lﬂe truck and cunuequ.ntiy, cwed-a{ﬁuty
to the appellanﬁ, its &mployeaw He based his reasoning oﬁfthe
fact that the réspcnﬁen s denial of the appellant’s avermen;
in the statement of claim of “fa; ing o properly place the steel
in the truck;“ iS5 an admission that the respondent had placed the
steel oun ;hé truck;, albeit, not properly. | |

ﬁé found that the reasoning was eﬁtixely illogiCal, to
say thefiéast, lThé?respénéentﬁk 1S cleazly jeining 1ssue Wltn tne

4 -

appellart who was :equlre& Tc prava at leas that the resp&ndent

o “



—df -

i

the accident. Thus. in the case of Cole v. De Trafford [1918-151

All -E.R. Rep. 290, where a chauffeur was injured by a fall of a
pane of glass zbove the garage at which he was employed, and:the
circumstances were such as to show ﬁegligence on the part of some-
body, but_not.nécessarily personal negligéﬁce,en the part of his

!

amployer, it was held that the chouffepris zotion for dzmages ‘could
not succeed. Pickford; L.J. saic of the master’s cbligaticn at

P. 293:
i *... A servant has been helid o accept many

- 7. risks of his emplovment, but he Goos nol
‘accept them all so as to lesve the master

without any chligation towanrde nim ... the .
. . hmaster's cbiligaticn ... is an coligation ;

R ' noct by his own perscnal negliguence to
€Xpose the servant to danger ... and in the
result it will come tc the gquestion whether
in the circumstances of the case the master
--- failed to exercise reiscnable care and
skill, i.e., had been pegligent,..”.

Scrutton, L.d.. at p. 295 CGniirﬁed thats

«»- The master does not absclutely warrant

k2]

The author in Charlesworth & Perry cn Negligence 7ith edition, in
- dealing with the princivie of causaticn. 321d at parzgraph § - 20«
B o paragrag _

‘ *Before a case oan be considered, eithaer
- L direct or circumstantial evidence must
T be called cx behaif of the plaintiff ...
it wust tend to show how the ace dent
heppened and how as @ resuplt he sustained
Ais persconal injuries ... Such evidence
‘must show that cn a balsnce of probabi-
lities, the most likelvy ceuse of the
damage was the negligence cr breach of
duty of the defendant, his servant or
agent and nct solely the negligence of
s scme other perscon. if he fails ©o
S establish that the defendant caused the
harm, cf whichk he complzins, or some
p part of it, then his acticn will fzil...”

and at paragraph 11 - 33:

“... an employer is nct liakle to his
sexvant for any damnge suffered, z2rising
cut of the crdinary risks of the sexvice,
when there is no negligence on the part
of either himself or his servant.®

. :qv‘
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The test therefore is cne of ceausation.
The learned judge justifizbly found:
... from the Plaintiff‘s accountc of
the accident ... the scle cause there-

cf was the use of a defective plank.®

The appellznt's pleading of the particulars of negligence

B

4

¢f the respondent referred to an aspect of this finding:

{2} Failing to properly place the
steel in the truck;

{b} Failing tc provide a sufficient

anchorage for the steel in the

truck.”®
The questicn therefore arises - Was +the respendent or his agent
résponsible for the placing ¢f the steel in the truck andé anchoring
it with a defective plank so that as o conseguence, the plank
"separated” causing the steel to fall on and injure the appellant,
thereby making the respondent liable?

The appellant as we have previocusly indicated, led no
evidence before the iearned judge to support his assertion that the
respondent placed the steel in the truck and 4id so improperly.
Heither was any evidence led to support the further asserticon of
the faulty anchoring of ths steel by the respondent,

Befcre uws, counsel for the appellant failed o appreciate
the basic requirﬁaeﬁi of the proot of causation to launch his claim
¢f liability. His criticism of the learned Judge’s observatiocn of
the lack of evidence of thé cwnership or ccntrcl of the fruck in
the respondent, fails to grasp that therein cculd lie procof of risk
and as a consequence, causation. It is notewerthy that in the
endorsement to his writ, the appellant alleged thats

.-+ Doth truck and steel belonging
t< the defendant ...7 {Emphasis added]

but he departed from that ﬁleading in his evidence-in-chief stating:

;]

-« it fell cff 3 trailer bcdy ...
steel belonged tce Teak & Co. Ltg.®

{Eﬁphasis added}
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The fact cf the reiaticnship of employer and emplovee and
the attendant duty of care éces nct absclve the appellant from
Proving the cause cf the negiigénce. There was nc breach of the
responpCent's primary duty to éhe appellant. This was not a
hazardous coperaticn tc cause théxsaié duty it be seen as having been
breached. On the evidence, twenty-nine of the thirty bundles of
steel were cff-lcaded withcut incident.

In the circumstances, the learned Julge was cozrrect in
hclding that the fault shown was not attributable tc the respondent
Lo give rise G 2 ccmplaint that he caused the accident resulting

in injury to the appellant.

CAREY, J.A.

I agree.

WOLFE, J.A.

I agree.



