JHMALCA

iy THE LOURT OF LPPE:L

SUPREMI 2UURT CIVIL LPPEAL NO. $9/87

COR: YA 0. MR. JUSTICE CaREY, J.A.
THE HOW. HR. JUSTICE FORTE, J.A.
THE HCO#. MR. JUSTICE DOWMER, J.A.

~ BETWEDN AaSYG PLATHTIFF /APPELLANT

SRD BLLCE'S LLGCK PRCTORY
LINITED

£IND Kul HELEY DEFENDENTS /RESPOHDENTY

Terrence Baliantyne & P. alexander Leswick
for sppellant

W.K. ¢hin See, ¢.€C. & Dennis Horrison
for Respondentg

Gotober 9, 16, 1l.. 25, 1990

CallEY, J.a.

This waes an appeal against o jadgment of Volie Jeo
in oTie supecie Court uated D7th Junc, 1967 whereby he Yound
the plainciff {the gppeilant) 0% <o blame und m@de ihe
tollovwing awards:

i Special dumayes $  4,945.00

2. Lost of prlogtuesds 22,5ui.00

- Seperal Doamages

Pi Loss of future cainings 1ab,eld.uy
h fin)  bLuss of ameniiles _ S.U0u. 80U
(121} Pain and sSuffering GL, UGG, 08

Juddment was entered in o sum of §LuL 578000 beiny 408 of

the toval Jdwsages.



Phe appellant oraeyed thue courc to vary tne award oo
suLeihh greater s as il though; fit., Thoiz was an altempt to
excend the ambit oi tue appeal <o he guestion of liabllity
but heving regard oo tie incrdinate celay in seemaang leave
o appeal ovut of cime an&.;hé ubsence of any rééson for che
duelay, an appellant wvos cenfined Lo the areuw oi Gamuges
delineated by Iigs pruyer.

G gleat nany gxounds:w&rc flled but
appellanc’s gtiuck was directad te che judye's choice 4s Lo
the appropriate prosthesis and uhis refusal co allow a claim
for lass of earnings beireen January 3, 1%¢3 and the date of -
trzal: she signsiicance of the Iormer dace will be made clear
neveaftor, There was sone féiﬁilaﬁ;umpt to argﬁe ﬁhaﬁztﬁe
awverd under tnoe hecd of pain and suffering an@ ;uss of
amenities of ¥36, uauﬂuﬁrwés inbrdin&tely'léw;.-ds o that,
Lo is enough to soy thai counsel was aot able tyo demunstrate

“hat ohis award wag oo oui of line wath sinilar awa.us that

tlec to intcofere.

r
e

this cousz would be on
Ui, 4th May. 190z tihe appuelianc who was empluyed toe the

cespundent compuny, whaich operaves & block naiirny factory,
ce a Fforkiifi operatus. was severelyv injured cesuliing in the

above elbuw cupuvetion of his vight arm. The judge found chet

the acc.dent was caused by a brezelh of the respondent’:

scavutory duty Lu securcly fence @ dungerous pure Of &
concrete-mixer ar roquired by the Factories Regulacionsg 19oil.
vhe judge found thav ar vhe time ¢f the accident the appellanc
was ool engaged in dbsisLj“b anciher cmployes (the secona
defenuan. »n the acticu) in cleaning the equipmeﬁt, He had
wlaced Lis nand inside the machine perheps to clear debris

but chat was no part of his functivue. Wien the egusipment

wak wnecgised, whay caused the blaces to rotate o enablae



debris siuck ¢n the blade to come free. The appellant

was hospitalized by his injury but returned Lo WworX in

]

Beptenber 1202.° although he was disabled, he returncd to

wWork as o fowhlifc operator
in Januacy 1%63, he

three months prior to thag,

and performed satisfactorily.
was dismissed because Ior sume

he had displayed a luck of

interest xn his job. iHe would go off tou gamble. The judge

found his dismissal justifiable. T

[ S

12 appellant made no effort

to find alcernative empicyment because he said he daid not

think anyone would ermpley a

%

Civ: judge acting on

handicapped forklifi-operaitor.

the evidence of medical cxperts

crlled on behalf of the respondents, allowed the cost of

& mechanical proschiesis. e did not accept the evidence of

the appellant's expert medical consultant whoe gave as his

gpiniovn that a myo-electric

Mr., Beswick for thie

prosthesis was 1o be preferred.

appellant cnallenged tihe

learned judee's finding in favour of the mechanical as
J " .

against thoe wyo~elsciric prosthesis on the bagis thal iv was

unreasonable,

The uppellant called two witnesses whoe spoke to this

itewm. Dr. Secdes Dundos, a

consulinant orthopuaadic surgeon,

vas the appellani’s decuors and he recommended the myo-

x

clectyic device., Jut apart

from his opinion Ladt iL was

more suicable for the pativnc, he glLve no reasons for the

View save to 80y thet the ayo-electric prosthesis was a few

decudos chead oi ihe mecnuanical.  He acknowledgea under

cross—exwianaiion chac the ayo-elecisic device was subject

Lo cerroswon EFrom swenu, especially in a tropical - countiy.

The other willess was o manufactucer of prostheses.

e recommcendew a nyu-eloeotric device for ihe appellant.




or myself, I do not think-the judge shouid have alloweu

l“

the witness to make any such recommendaciovn. Dr. Dundas had
staved guite clearly that it was the surgeon’s responsiblilicy
to determine the type of device to be recommended. Furiher,
che gualificetions given by  the manufaguturer, made it plain
chat he was a nmunufaciurer i.@. he designed, fitded and -
maincarned artificial limbs.  He «id say he fosmulated
prescr.plions for arvificial limbs but that did not demenstrute .
ctnat he hod che sxill of an oethopaedic sucgeun and therefcre
capable of :QCummen&ing'which device sulted o part.cular
patieiat. mowscever chat mighd be, the Leasons he gave Icr
niv choics was ohe 1ifyving capacity of the device 50 - 75 lbg
andt ita supuricy pinch fursce,” which meant that it could hold
an eyg or crack a walnut., There war a greatesr range of
metion wnG actualizavion.

LITUYOU aglranst tﬂese withesses, wvas Professor
John Culding, acknowleuged to- be an emineut and experienced
occhopaeuic surgeon and indéed the foimer lecturer of
L. bundas, and Do. Brool Senncit wiso a former pupil of the
professcr ana himself an crihopeedic susgeon,  Since 193¢,

e &8 an assiscanc podfessur &t

[}

ohin Hepkins University and
worked as @ censultont o g svcial seourity administration
wrganizacion.  Gis fuancutaon is to review coses for deteruina-
civa of impoirment of funceiuns. Professor Gulaing gave a o
nuaber of reasons for his cecommencation for u mechanical
prosthesis.  He said {inter alla) that his _aperience is that
the: myo-clocueical devices go bad repeateuly vhich necessicates

repoirs and thig cccurs in hol weather. Then he said this -

“For somecne living in Jamaica X
would say ithe nmyo-electric would be
unsuitable nmost of the time. Thas

i3 because of lhe complicated nature
of the unit. These units give rise



fvu all soris of troubles which we
cannot cope with here.”

He pointed cuc alse that altaough the myu-glecirical device
was:éoﬁﬁinubusly being improved, it was seill consicered
experimental. The ppellant's technician Mi. faunders
himself sﬁid'Lhat the myo-clectric was certified in 1950.
The awctiun was being heard in 198%7. Dr. Dundag ussection
thav the myo-electric was decades abead of vhe mechanical,
coculd havdly be :ug&:déd A8 accurate.

Dy. bennett polnie& wut the disadvantages of the
myu—~electrical device, nuliely that iv is a'soﬁhisticuted
clectronic wppliunce which is Jelicate and preae Lo frequeni
Lireaii-~duwns whach wesguire ﬁraineé uxpertise tu'repai:.h'in
a facrory environment, its use would be severely hampure&'
becouse 1. waf sensitive ©o dGigt, dust, heat and huaadivy.
The contacis between skin and prosthesis ale prone to
corresivn becuuse of perspiration or oiher contaminacion.

He then indleaved the advantayes of the other device., The
mechanical deﬁLcu wﬁs he said, reliaole. st could stand

hara wear and tezs, witchout cumponent failure. It :equi&ed'
infreguent servicing and suci servicing wus guite
uncamplocoted.  Phese was one other point which he nade with
regard toe lifuing power. e Jbsecrved that although the
myuv-electric device waes capable of generating more lifting
power, this was not a considoration seeing that a person with

o4 prosuliesis was not expecved o funciion as a freguent

F

heavy lifie:
i have been at pains to detail the evidence which
the learned judge had tl consider in determining which

vecommendation he should accept. In my view, the weight and

quality uf vhe evidence was all one way. The appellant, on



whom the bucrden of pfo@f ldy, failed to show any reasom
whatever for claiming that the Yo ~e¢lectric prusthesais woas
advantageous.;u haw in o Jamaican work or livang en ;' CnmCnT.
De. Dundas. wade & roCUNRENGELIoN Lnsupported Ly Leusons <nd
Mr. Suunders spuie oi the gualitics ol the device 1n thoe

U.5. milieu.

-0 wy opinion, the learned trial judge's finding that
hie mecniwnicnl device was the nwre su;i;tableF entitled him to
make the award he did,for hie cosis of such a de#ice. There
was nothing to the point thal in hos reasons {for Judgment,
ne gucted qply the disadvantages of that device, for he did
say he considered &ll the medicnl cvidence. That medical
evidence included the evidence of sr. Sauncers the trained
pyosthetist whom the jgdgc_regarde& as medically qgalified
LG eXpress & View on the maiior.

e ocher mgute;,whxch we were reguiced to give
consliderution was the refusal or the sudge to wllow the claim

for luss of use bebween the period of dismissal and the daie

the learned judge deale wich the mattex in this

-

wuy 4 puge 27 (supplemental) -

"rhe traumatic injury which che Plaintiff
seceived must have affected his mental
attitude to work. in addition thereto

bl guestcivn of compens az;ng the Plaintiff
seenmad Lo have been proceeding, in the
Plaintiff's viaw;'vury'alowlv, Hence higo
appiuach to his.job, as outlined by

Mr. Black, isg undersiandadle. Hotwith-
standing, he was injured on the jou the
Company was cntitled co danand of ham

@ fair day's work for & fairy day’s pay

and if he failed t¢ periorm accordingly
the Company wos entitled to dismiss him.

I find that it wad under these circumstances
thee he was ulsm?butd and i ny view he is

thecefcre nout entit led to an awasd for

lvss f income.: Guring the persod Iy

isv Baren, 1983 to date of ‘hearing.



-~

"In any event a Plaintiff is under

on cbhligation to mitigate his loss.
The Plaintiff hinself said that he
wus able to opuerate a forklifr.
However, hc farled to seek other
employment becausc he was of the view
that no one would employ him boecause
of his handicap.”

He then‘:&fﬁzred to James V. Hbodhall Duckham Constructidn Co.
{19697 1 W.L.R. 903 and_then continued -

“The claim for luss of earnings for the

period lst January, 1983 to present

time is therefore denied. The Plaintiff

was cut of a Jdubd not because of the

injury veceived but because he was

justifiably dismissed.”

Mr. Buswici contended that the judge having fouand
that the nenczl attiiude of the appeliant resulted in his
disnissal, dught zlso to have apprehended that his dismissal
was a direct resul® of the injury. The test, he argued
was whether tlié appellant was capable to work? Finally
ne suid, that the judge had failed o consides the psychiatric
evidence of Dr. Rggrey Ircns.

‘The evidence was that aftér‘hospitalizatiun, the
appeilant returned to work and performed satisfactorily.
There came a time when discussions regarding compensation
were in train but so fzoir as the.appellant was concerned,

Were proceeding with less than deliberatce speed. He was
dismissed because he refused to wurk and adopted a nonchalant
attitude about his work. He said he did not seek work
bécause he did not think he would be employed.

3o far as the appellant was concerned, the reason
for uwnoemployment wus his reluctance to be disappointed in
his guest for a job by reasen of his disability. ¢he
psych.atiac cvidence must thercefore be looked at in ordar
o ascertain whoether ic pruvides the causal link between

injury and the loss of earnings.



Dr. runs Jid not see the oppellani until sume

Ll

years afcer his dismissal- In his evidence, he detailed
the mentul seave i Hiskpat;ént,am'the time_ofmhis visit

He was anxious: he was wepressed uhu bhuw;d a m“;“;d aeRyree
of regression. He oxXplained tnese tenas, which for purposes
cf the juadgment 11 i1s noc necessary Lo set duv. Then he

¥

saig chiis "I found the causal reluzionsliip buiween the”

SYMpLumg LE};% £hefh¢ﬂﬁition ne fwund) and ;hé_truumauic
anidcnqubwuuu Lnu doctor, na’L“ cundu&cen&eu oV purciculars.
NG evidence was led to deﬁd@stg&¢; the_valiQ1tj’of his upinion.
He accopted that unemployment is @ cause and effect in the
uepression. s Mr. Mowsison so graphaicually sugges ;dy:tnis‘
was .o chicien and eyy 5*LUHLLUH- Unemploymeqt causes
deprcssion@?depgess%an is che effect of upemplogmeg;ﬁti

i, Morrison submitted that o the evidence before

the juuge. there was ample matesial to =uppo the cunclusion

chat the wpppellant Lad recovered from . his injury s as to.

be able to return to werk. He had indeed retusned to wock

I

and performed satisfaceorily.  Fucthes his dismis sal in 1983
had nothing w0 oo wich his injury but had to du with Lhc
face that he nad Lailed to perfurn. In fine he had developed

"on ecildtnde

“The attitude” to which Cuunati anL tud wasg nut o

2

wental uctitcede caused by an anjury but hig atcituue to.

wurk because of the slow pace of the cumpensation talks.

(R

thank .these arguments o be svund. There really, was nu busis
sLatee oF we be rmplied in Do, drons' evidence to Snuw cilg
reguired causcl Link. Such pruof was on the appellant and

ne fell fai shorc of discharging that Hnus.



1L Would have been tidier 1f the judge in his
judgment had expressly stated that Dr. Xrong evidence
proved neught which was of assistance rather ihem 1o make
noe comment on it. Dut we were Lould thau he was addressed
it 1C. B0 1l would nut be coriect to say thai chat
evidence wos nui cunsaidereu. The evidence was valueless ond
the Judge iynored xt. What has been said is, in my view,
sufficient to shuw vhuau Lherc was ne merit in this ground as
well,

For these reasons & concluded thav the appeal should
be aismissed.

it che course of argument, we were advised that a
swh of $1,448.40 which the judye found was prupzcly Lo be

avardeld under loss of eurnings had been omitved in his

(93

compuiLieicn, Save for that wmodification tu the judgment,

o

L

the judgnent below was affirmed.

FORTE, J.ii.

L cuncus.

DOWNER, J.i.

1 cuncur.



