IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT #E114 OF 1989

BETWEEN HENRICH FITZ-GORDON PLAINTIFF
AND BERNET SPENCE 1ST DEFENDANT
AND LANA SPENCE 2ND DEFENDANT
AND CERIS WINT-McCAULSKY 3RD DEFENDANT

Frank williams instructed by Dunn, Cox, Orrett and Ashenheim
for the plaintiff.

Walter Scott and Leighton Pusey instructed by Perkins, Grant,
Stewart, Phillips and Company for first defendant.

Mrs. Janet Stanbury inctructed by Stanbury and Company for
second defcendant.

Heard on March 11,12,13,14,15,21 and April 26, 1996

Harris, J:

This action commenced by way of originating summons.
By an order of the 17th Octocber, 1%8%, this summons was treated§
as a writ of summons, the plaintiff was granted leave to amend,
file and serve the writ of summons and to file and serve a
statement of claim. Appearances were entered and defences
were filed by ilic first and second defendants. The third
defendant who was joined by virtue of the order, did not appear,

nor did she file a defence. During the course of the trial,

the plaintiff wus granted leave to amend his statement of



claim and ik~ iirst and second defendanis were allowed to amend
their defences accordingly.
The plaintifffs claim against the defendants is

(:> outlined as fcllicus:

1. Ui a proper construction of a lease
agreewment a valid opticon wou purchase

premiscs 83% Shortwood Road in the parish

of $i. Anurew was crected by the said

leasn agreement and granted to the plaintiff.

e The plaintiff bas validly exercised

the s7id option to purchase the aforesaid

pramiscs and by virtue thierecf is now the

e uitable owner of the scid premises.

3. The third defendant who signed the

2Nse agreemnent on behali of the first

and second defendanis was duly authorised

ior all purposes of 2nd in connection
with the said loasce agrecmeni and the

<:> leasing of the premises and the granting
of thc option to purchasc.

4 The first and sccond defendants arce
in brcuach of contract by virtue of their
iciluce to trensfer the land to the
plaintifs,

Bo I1, which is denied, thc third
deicndant had no authority to execute
the said lease ogreemcnt granting the
opiion to purchase to the plaintizf,
3. ig in brcach of her warranty of
nutherity.

6. if, which is de¢nicd, the first defendant
had u» wuthority from the cecond defendant to
g:ani. the said leasc with the option to
purchege, he 1s in breoch of his warranty

ui. ~uthority.

Therc is ~2lso an alternative claim by the plaintiff that

an oral contract wag wade on or about the 17th June, 1982, between
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the plaintiff and the defendants ci which there have been
several acts of part perforrence and of which there is some
evidence in wricing.

The iirct and second defendants are the joint registered
proprietors of prxcemices known as 823 Shortwood Koad in the parish
of St. Anérow. They were husband and wife up to April, 1995.
They have becn rcsident in the United States of Zmerica since
June or July, 1981. The thira deifcndant was an agent for the
first and cocond dofondants.

The plaintiff's cvidence was that on the 17th June, 1982,
an agreement ior Jeace was made between Telepro Data Systons
Limited acting on his behalf, and the third defendant acting, for
the first and socond defendants, by virtue of which, the first
and second deiendants agreced te lecsc premises 833 Shortwood
Rond to the piciatifi for o period ot one year commencing on the
lst nugust, 1982, 7The agreement alsc contained a term which
conferred on him an option to purchase the premises for a sum
not crceeding one hundred and eighty +housand dollars {$180,000)
at any time botwecen the 1lst Augustc, 1362, 2nd the lst August,
1983, The purchase price was fixzed by him and the agrcecement
was precparcd by him. This agreomont was signed by one Roderick
Heaven and himscli on bchalf of Telepro Data Systems and by the

third defendant, the agent of the rirst and second cdefendante.



The pinintiil{ rurther st~1 ¢ thet come time in 1982 Lo
hiad o telephow corvorsaetion wita the ficat adeiendant, whieh
revolveo cround che cpiion to puizhaoe 633 Shortwood koad,
vuring this oi:ouscicn, he exploines wo che firse derendant
the pools oa vineh b hod determined Lhe purchinge price of
$180,000. Wb dnicndant guestioncd the uentum,
in theody toestimony, the firoi cnd second defendarnes
denind thet oo third defondint wao “yeat wer the sole of the

PECVCLLY Off DOU FGLURCy WES rositrichcd to the rental of the

o

2 A

promises.  Tho wirst aeiondont stotod thot no valid opticn
WEL o grinteG O i pleintiyri by hiv, ox ais egent for tho
purchansc ol 333} Shoriwood koad. The creantitf wans fully awos.s
that the agoent hot re authority to great cuch an option. e
further relatnd that ne oral acrocinrd. onisiod between himsclf
wna the plaintifi @or an option to purehrca tho promisco.

the woornc &otendant declirea ihet she auchorised the

Lirct uciendant oo ront the proemises caed it was lieeaterial

N

whothor he had done 2o Limeols r hido rerortee to the use of

]
3
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eagent.  wdi. s Llated teat o, nird vefendons

5oogency
WAL Limaoie fo ~omimiccgation oL locnor crne reut, ChHe dendod
Chticdng dreo on ocontvoct, wrice oo oo orel, with respect TG

noopticn Ior tae Lrle or the property.  she icriher roporind
that tie wgent weo not cletled witn cuehsrnity frow her, to
gronl O Cpldc., Hor Lo wign eny ncocwscet for the sale oF

prewisca.,



R

The Tiret satier which zalls foxr consideration, relates
te thoe declaration cought by the »iaintili as to the construction
Ci 4 lcasce eyrionani, in cupport o hils coniention with refercncc
to the creaticn ci a valid option icry bim to purchace 833

Shortwoeod ead under that agrecmant. e attempted to tundexr into

-

evidencs & pld teecpy of o decument, cubscequent to hiis having
propaorly accouetod 1or the absence o the original. Obkjeciions
wore raisceu iy tne aitornceyc-ot-inaw £0x the first and second
deiencanto, thod the aocument scucht o be tendered hed nct becn
stamped in aceorcanec with provicicsns of the Ctawp Duty Act ~nd,
theretorye, inadimaccikle in cevidence.

The Let wikes it mandatory ior aeitain instruments to
be stiwwpcd. TFonsan i lond and coaiiactes for gsale of land arc
includaed in the 1ist of cocuments which: attract stomp duty. 4An
agrecment L0x Gpwich to purchase 1hnd ranks as a contrect of
cals or land »nd ig also geoverned Ly the Act. Won compliansc
with the requircient of stamping rendacrsz such documents
inaarissible in wevidence by vection 36 oi ihe Suamp Duty Lcuw,
which provides ¢ r0llowas

; RICIVIN No instrument, not duly stamped
agee rairg e law, shall he ndmitted in
wvidcunce ag valid or ofiectuel in any
ZOUre 0l procecdling ol the enfcrcement
Lhereol ¥

vix, Yiiidcors submitted, iooweover, that notwithotanding
thet thore iz 2 byuoach of the Lwet, x:oova must be had to seciion

32 oi chie heol, wiich reaas:



“32¢1) sav e wheire other cxpress
provigion is by law made, 2ny
unstamped or insufficicntly stamped
'r*fwwment mey be stamped after the
znevution thereof, on pa wment of the
unpyaid cuty, withoui prﬂlLy, previded

that this iz done beiors the oxpiration

p

0i fourteen dave aftor the instrument
is Fivst executea; ifi fourtoeen days
save oo expired there :ht?l ke a penaliy

G ten dullars, ond aloe Iy way of
fuvthior ganalty whero Lb“ unpeaid duty
ChioeGo ten dollars, of inierest on
such Guby, at the Amt' ci iive per
SEDYUL per cnnum, fron bh‘ dey uvpon
which the instrument wes Jizet

cxeguie up te the timn whan the awount
of fuatcrest ic equal te the unpaid
Gut, . °

This scection percits the stamping ¢f documents, on payment of

unpaid duty, wichin fourteen davs nftor ity first zxecution,

4

After the o%Mpiri tion of rourteen days, the instrument attraccs

2 penaliy, as woll as interest whero the vnpaid duty is in
£ 7

CRCuenL ol ten dollors,

He “uribor urged that thi. dofoct can be remedied by

3

ithe application of che provicionz vf sections 43 and 44,
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-
G
-
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bectlon 43 o0 i Act io eapresLed

La. Upon the tender in ovidence of any
LiLizurent, occher thoan ‘L;anﬁ ané foreign
- exchianga and prowicre Xy neton,
lee roceipts, and Lills or lading,
snall bo the Quty od ehe cfficer of
ihe oourt, beiore rending such instrument,
e RN i) ihu attenticn o the qugv to:
aay omigsicn orx 1nuu£“icrncy c¢i the ctanmp;
~nd the instrument if wnaeanpad, or
insuificiently o tamped, chail not be
roancivaed in evidonce: until the whole,
v (oo the chse may we) il deficicncy




Ctamp duty, to be ¢ctermined

L ;:A\-

by t?é Jjuagy, and thic pennliy quu1rLu
by Lhe Aot, together with on additivneal
rvuwl~4 0L two dollarn, s£inll have been
ja A, "

0oy Cpinsin, chic sectioa f the et centemplat=g,
the cilemping ox oo origincl docui ciiex it has been tenderea
into evidenco, on rerugal ol that cocument, ¢he oifficer of thic
court (the magistror in attendanc:) i oFrexving that it hao
becn uncounped ox inadequately stampec, ig under a duiy to

bring Ui, deiiciency to the atteniirn of the jucge, The

judge then detomzinees the duty pavable together with the penaliiy
requireu Ly fhe not, and direcots Liw payrment therceof together
with on additiconsl renalty of two dolliors.

The pesiiaine provisicn of rocoicn 44 for the purpoce
of tho matter undowr consideration, roecdan oo follows:

“Onceh ofiicer c¢f ihe courd ol

: ihy @ll, upon
Ll te him of the duby peava

ble

Eh
upor. such instrument, und oi the

penalidies imposed by ihis uct, endorre
onoLha instruvcnt a wwics rondus of the
peyilent i such cuty ~nu poncltics
stoving the amounts ,dvl“LLp
pretively, with the doie of such
Viwont, and the name of ¢he couse
the court in which taid; and
Lupon such instrumera chaell be
ﬁf;blr in evidcenee, ceviag
3 durt cmceptions on cihes
GLOUNGL o0 o @

Secticn 44 cictates thet on pigment of reguisite dutics

anG pepaltict, arv endorsewent of cho I» .rent is made on the



docunciil ond wv way thereaiter boomrn
I weo advoaauvnd iy Fr. @¥illicss chot
luble anc zould

in my view,

docusent coula vz otoamped;

calh bo aldced by reciiong

that the prooccure

-

én unsiaep:cu or insuiticiently

C

adopted subsacunnt
The objecvion. were raised by Mr.
te tie

documanii. Loing teonderced ia

plaintiff is procluded fror availi
cif scctions 43 «nd 44 of the Act.

prococding on the presice
it muzt be
43 and 44.

with xocpect to the v

to the tendering of

abdmiseible in evidencs.

che original was noc

not be stamped but the copy could be staupeG.

at the copy of the
shicwn that the plaintiii
Tlic Act clear

iy dowmonsixu

3ibilivy

tamping and admis

<é¢ document can only be

ORI
HER P Pl
B 2

tho document in evidenoa.

scott and ro. Stanbury priow
ovidence., This being so, the

ag himzclf of the provisions
Tue meiter of admissibility

of the document in evidence woulc £zll within the parameter of
secilen 36. Tho numstawped document i, tlierciore, inadmissiblea.
AS « consoquencs, there is no document before the court which

cutla Lorm tno subject-mattier of

it is

to the plaiaciiZi’s

the agent of the fizct

ione

ell traunsact

first defendant —cleted thet herxr

only Lo xoniing oL

the property.

thet sue ha

nenessnry et this stegn for

Geelaracicn thot

relative to premines 533%
2P

£,

opotructicn.

roforense tc be made

niz. winst-kicCauloky vinsg
ents with respect te
Shortwocd Road. The
diptrent as agent cxtended

vhe necond defendant admitio

conoented te her then hunband renting the ppop:ity



and it wae immeterial whether this had¢ Leen donce by him
personaliy, or ibrough an agent. Iic clco asserted that
authorisation ¢ rent the property was given by him, in writing,
to krs. Wint-HeCoulsky. The decument to which he referred was
admitted in :vidence as exhibit 3%, ¢he contenis cf which is
as itollowsz:

"1, BHIMET SPEHCE, HEREPY APPOINTS iiss
Caxtiz Wint of 20 Duke Sticot, Kingston
<2 the cole agent with roceards to the
edministration of leago:s and rents
coucuerning my properity &t £3% Shortwood
Resuc, kingston 8 in the parish of Saint
suarew e 0f the ist Janury 1981, She
iz endowed with all legal authority
cencorning the respencibilities spelt
wut zbove.,  Exaiples of entitlement:
Renl collections, icsuing of receipts,
terpination of contracts, preparing

end cctering inte new contrects etc.,

Bornet Spencsi. ¥
The iwportapt question which emorges, is whether the
Scope of this fgoncy is restrictoew ©0 rental and lcasing of the
preperty, or mhether it oxpressly cr lmplicdly empowered MNre.

Wint-pcCaulicky To onter inte ¢ contiact grenting an opticn iur

?

N

ale ci Lhe prumiscs. It i evident {rom this decument that

t

Ceris ¥lint (22 che then was) had beea designated agent with
respect 1O tha lueasing ana rental o 83% thortwood Road. whe
Gocument, in seciting that she in “undowed with ail legal
authoriiy conccining the responsibiliiics spelt out above,®

domongtraces thuc the agency is xostriciad to leases
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and renial of the property. In continuntion of the authorisation,
the rirst defendant cited examples ©i the machinery to which she
could resort in the exccution of her functions. It is
tnmictakably patent that the eitecc oif this docurment is to bestow
on her a rigut o zvnt and lease the premises, and nothing more.
It fcllows, ihexweicre, that the only compreohencible interpretation
which cculé ke rlreed on the conteonts ot this document is that
it created an aconcy limited exclucively Lo matters concerning
the rental and leacing of the premisas,

I will now examine the stotoment of the plaintiff thet
by ¢« stipulation contained in @ leass agreement, he had a valid
option to purchace proemises and is now the cquitable owner

Ie aico contended that the purchase price of such

—

theraot.
property was for a price not in exces. ci $186,000, and thnt
guch purcheaco should have taken place any time aiter the

1st August, 1982 and beforc the 1lct Rugust, 1583,

S0
e

it i trite law that a landlo s intercst in demised

1

premises mayv e purchaged by a tensnt in excrcise of an option

to purchase cuchh 1znd. An coptien to purchesc land is tantomount
tc an agreomcrt or the sale of the lnnd, and the plaintifs
claeiming an cavivlewment to an intercset in his landlord's property
rust esteblich that he did acquire an intercst in property
througyh an entorcoeable agreement. To be entorcecable by action,
any such agrecmest must meet the roguiisment of the Statutc of
Frouds. Tho ototute demends thet actions for the contract feorx

sale ox disperitioncf land or other intcrest in land must bo



evidenced by o writicn note or memornndum, signed by the party
tc be charyed. e written noie or memoranduis substantiating
the pleintifi’s elingaticns of an agreement in writing has
been adieittod in avidence to catisfy the statutory recuisiticon.
The constitucnts of any agreement which might have been madce

-

pect of any clleged option to puirchase 83% Shortwood Rend

[
=
’-l
o
w0

ic ipcperablce #nd tho plaintiff’s ~Lloim wiih rerercnce to any
option to purchice the premises, conteincd in any docurment,
fails.

I wiil, ~t this juncture, «llude to the alternative
declaration ¢l tae- plaintitd{ that an cral contreact was mnde ou
or about Ll7cn Junwe, 1982, betweoen ihc aeicndants and himsels,
ot whichi thore were acts of part periormance and evidenced in
writing. There ic ne evidence that :the plaintiff spoke to tnic
firet or ococond doetendante on thie 17th Junc, 198Z. By his cwn
admicoion, (ho plaintifi decloraed that he did not knew the
second deiencant., The first defendent ct~ted that up te thot
date he had noithor met nor spolen to the pleintiff and this
was not denica by him. The plaintiif stoted, however, that
scwetime in 198X, he had a tclephone con sation with the
first defendunt which "centered around @ particular coption
in & lcase agreau.ni®, e further reported that during thoe

discussion, tho deiandant raised a quexy as te the purcheasce



price, that amcunt being $180,000. In addition, he informed
the tirct defondant that within seven months of having taken
poscession, he would made @ decision as tc whether or not he
would remain in Joicica and if he dccided not to stay, he would
vacate the promiscs on the cxpiry oi the leuse,

The: grlinsnt issue here is wheiher there arce in fact acts
of part periormance on thc paert of the plaintiff rocferrable to
a contract ifor au opticn to purchase the property. Where therw
is in cxzisteoncce an oral contract, followed by acts of part
pcricrmence, cguity will exclude the oporation of the Statute of
Frauds. In thc lcecading casc cof Maddison v. Alderson (1883}
8 App. Ciog. 607, Lerd Gelbourne deciarced ithat no act done in
furtherance i an agrecment will catisiy the legal requirements
ot part perfermancce, unless it is ene which unoequivocally ond
on its own naturc dcnionstrates thet come contract in relaticon
to leud had been made,

The principles releting to part perfcrmance were alze
considered in Stcadman v. Steadman [1976] AC 536, in which
Lera Reid statoed:

Wy

I an aware that it has cften been said
thot the acts relied on must necessaril
or unogivocally indicate the cxzistence
oi & contract. It may well be that we
chousd concider whetiicr any prudent
reiconable mon weuld havoe done those acts
if thore had net becn a contract but
many people are neitlier prudont or
recgencble and they might ofiten spend

y



money ci prajudice their po.iiion
nct in weliance on a contract but
in the c¢ptiwistic expectaticn that
& contrect would follow., So if
there were a rule that acts rolied
cn af pPari periormence must ol
thieir wwn neture uneqguivecally
show th~i there was a contract, it
would e only in the rarect case
that all otiher pceeible explanation
could be excluded.

in my view, unless the law iy ic ke
divorced from reason and principle,
the rule must be that you talke the
whole circunctances, leaviing wgicde
evidence about the oral conuiwct,
and sce wheither it ie proved that
tlie =cts rcelied cn were done in
reliarce on a contracts ihat will
be proved if it is shewn te be pure
prcbehle thsn not.”

It is incumbent on the plaintiff to show that there were
events which caused him tc act to his etriment, or there were
ccts which refer to the rormation or a couniract, cr are referrable
{c a contract, which uneguivocally pruve the existence of a
contract and or concictent with the alleged ccntract for an option
te purchase 53% Shortwcod Road. 7he crucial question, therefore,
ic whether there arc any acts done by the plaintifi which cught te
be recognized au acts vhich would fall within the arena of the
prescribed principlecs relating to part performwance.

The plaintiri hws neiiher pleaded nor proved that he had

carried out any acur vhich were detrimental o him. ke has,

however, placed relaiance on his entry into poscesszion of the



properiy anc the payment oi ront .o pixv periommance of a
centract withi the firet and scceond deierdents ror the optiun

to purciicus thi property. Can the plaartifi‘s entry into
POSLLLELI0N L€ Foguldeld @8 reierramic Lu Lok contract or

poccibly rescirable o the contract -1llaged? 4he authority
granted to the deisndants’® agent reloted sclely wo the ramueal

cndé leceing ci the property, a concoguence of which the plaintazi
had been Yuvw Anve poscession.  Thae -nly roasonnble conclusion

2.

that can be drzavm in that the plaiastifii’s pocsession of the

property was in thce capacity of a tenont and roc in pursucnce

of a controct wor cption for the zal. oi the preoperty to him.
nis acseriion that his paymont of $1,300 wonthly covered

rent and the cption cocme mystifving. IL this sum was inclusive

oif rentul ond Geposhit icr an option &0 purchase, this surcly

would hove clisincied the necesais

T
s
<
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Zor his atterneys-oat=-lilaw
Lo write to 1r5. ~intelicCaulsky on the lzth July, 1983, stating,
among cither thing:,, the folowing:

“'oula You be co kind as to indicete

i un the price at whbich your principel
io prepared to scll ciac (ool te excecd
uve hundred andé eighty chousand aellars
[#3160,000.00]) and ales sconGg € us an
appropiiate agrecment foy zale for
creention by our clicat @nd return to
cour ccierneys=at-law aloay with the
Jepcniv oi 10% of tne purchoie pricu.

wo woulid cxpect that the uwsual conditions
i geote ¢f tronsicr oo icooertea in thoe
SCinlos Agrooment, aad auntboes that a
conniotion date ol say Wy menitho

i

Liv: vnula be tecconapls .



There wac alco a follow-up ictier dated Bth September,
1583, in which hi: attorneyc-at-lsv cxtonded an invitation to
ars. wint-ocfuulsiky Lo congent to a juiut cubmisczicn of the
maticr Lo Adbaloaticn,

The centeurs of these lettors eleerly indicate that if
there was sone ayreemcnt, such agrecment was shadowed by a dark
cloud ci uncertainty surrounding the terme oi the alleged
agrecimeni. My Joiter of the 1ath July, 1983, che plaincits's

attorneyc-ut-inw was making investigavions as to the price. It

wes the plaintiri who had fised o price, not any oi the Gufendants.

it is interecting alce to note that the price had secn gquastioned
by the first gdeferdent. Logic dicintces that ne price had bocn
agreed. This lo..dg me to the conciusicn that the plaintiff’s
evidenea, chit tho thirteen hundred doiinrds ($1,300) per monih
paid by hin wio pertly opplicable to the cpiion, ic unture and
must bo rojooiad,

uis ponsecsiion of the promiscs nnd peyment of rent is
conrigsieny wilhh naf tenancy and is suificicnt o be deemed acis
CI port por.cunvtues reterrable ©o a concluded contract or a
pocssibly alleged contract to puschare 63% shoriwoued Road.

1 Wrii o aov wdvert to the plointiii's asscrtion that kes.
Cerig wint-weCnuliky warranted thai ohe was authorised by the

rirst ané zecond defendepis Lo exoout. @ losse agrocment on



their Dehadi, (hesoly binding thoee @v¢ it she had no suci
cuthority siv: Lo de breacn vl the warranty in holding cut thet

shie bac. o owidence hac beon adauend e osteblish mny terme

Ce agrecient ficxn whicn it could bee

[

N0 wouliil e OX oy

iraerreus that ivi. bint-McCavloky warrented that che wes

autiicricod oo wcxecuts the gawe on bouald of the Firest and socond

Gulenaonis.  Hgually, there is ne ovidence that lire.

<L P

e nad

P

wint wlcCaulaky hold hersels out to the Plaintifi that s

Tt i alie cosential te veior e the statement of the
plointizi that thoe first deiendsant was in breach of his warconty
G. authority in hielding cut to hi.. ¢hoi he had the ceonsent Gy
Or was autusricod by the secoad defcundant to nake and oxecuta
¢ lease cgraunine Ana grent an optiun to purchagce. The plaintiif
a3 net poonlivrid any cvidence te prove: that there was an
‘greamenc aiicn granited on optlon to him to purchasc the preperty,
ab Lhiefe 18 n¢ Caocuiud agreeMene boivie the court. Furiher,
chw diret deiondent emphatically repudiated that he entersd into
<Ry Olds conuiact 3o0r the sale of his preperty to the plaintiff
Or had given anyuns: permission 1o scll.

“he plceiutiif hes sailed o susteln any item of his clain.
Le 1s therchy precluded from procuring ary of the reliefs scolicited.
vudgrent g ccoraingly entered for the first and second defendants
with cost o v firct and cecond aoficndants te be agrecd ox

taxoed,



