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October 18 and December 13,

CLRkEY P. (AG.):

Tiie appellant was arrested con 10th October 1878
znd taken to the Hope Bay Police Station. He was then
asked why he had kKilled ‘the man' at Shrewbury; the man was
cne Calvin Wilsen who it was alleged, was murdered on

o

vth Octeber 1978, He denied any participation in such

(¥}

crime, From there, he was transferred tce the Buff Bay

Police Station where he alleged, and this was accepted by

the judge, that he was beaten on ihe soles of his feet by
Dct. Cpl. Myers and ancther police officer. He was ill-used
in this manner for some two weeks. His disgraceful treatment
at the hands of the police resulted in such pain as
necessituted visits in 1979 on two occasions to the Kingston
Public Hospital where ne was treated. It appearc that he was
first broucht before the court on 23rd October 1978. He was
discharged finally on 9th February 1979 after a preliminary

enquiry into the charge of murder was held.
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In his action against the officer concerned and
the Attcerney CGencral the appellant claimed false impriscnment,
malicicusg prosecution and assault. When the matter came
before Walker J. on léih and 15th October 1985, he entercd
judgment in the appellant®s favour in the sum cof $3,000.00

1

crr the rlaim for assault but dismissed the other twe claims,
holding that~the appellant had failed to dischaige t¢he burden
of proving absence of reascnable end prcbable cause cor malice
on the poart of Det. Cpl. Myers. The appeal is from thet
judgnent.

Mr. Daley cocntended before us, firstly, that the
evidence adduced on behalf of the plaintiff/appellant showed
that there was no reasonable and probable cause four detaining
him over the pericud 1liUth October to 23rd October. Moreover
no reasons were ever advanced for the pericd of imprisonment
by the respondents. Secondly, he said that even where the
initial detention was justifiable, if the period of impriscn-
ment was held to be unreasonable, then the action lay. On
behalf of the respondents, it was ccnceded that false imprisor-
ment lics where the period of imprisonment was unrcasonable.

Mr, Daley cited to us K, v. Holmes ex parte Sherman & anor,

11981] 2 311 E.R. &12, a case dealing with habeas corpus

which he felt was marginclly useful. In that case, a divisional
court of the Queends Bench Division in England held that the
requirement under the English Magistrates' Courts hect 1852

that a person taken into custody for an offence without a
warrant shall be brcought before a Magistrates' Court, "“as

socn as précticable“, meant within forty eight hours. That

case is of course quite unhelpful in the determination of the

issue posed in this case.
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In this country, the Constabulary Force Act obliges
a police officer who arrests any person to take him to a
police station or lock-up where he may be offered bail if a
senior officer thinks it prudent. See Sections 23 and 24 of
the Constabulary Force Act. In the present case, the
appellant was arcested and charged for murder. it is a well-
known fact that persons thus charged are not cffered bail but
the usual practise is to place the person before the court as
BOON as possible. However, there appeare to be no general
statutory prescription as to when a person charged, should be
brought begfore the court. The Constitution by Section 15(3)
requires & person not granted bail to be brought before the
court “without delay.” ilo hard and fasi rule of inflexible
application can be laid downs the matter can only be resolved
on a consideration of all the facts of the case. Whatever may
be the Constitutional position as respects compensation, where
contravention of & fundamental right is alleged, we avre con-
cerned in tgis appeal with legal liability, if any, arising at
common law.

The actian of false imprisconment arises where a

e

person is detained against bhis will without legal justification.

3
oy
1t
[
o
Q
a8
[

justification may be pursuant to a valid warrant of
arrest or wheve by statutory powers a police officer is given

a power of arrest in circumstances where he honestly «nd on
reasonable grounds believes o crime has been committed. Seeing
that the arrest is a step in the judicial process, chere is a
duty on the part of the police officer to see that the person
is brought before the court within a reascnable time. I have
already adverted to the Constitutional provision in this regard.
It follows ineluctably that there can be no false imprisonment

whére ¢huve ig o lawful wrrest, in the sense I have adumbrated.
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There is an ancient doctrine of the common lzw which
operated to remedy abuses of authority. Where an entry upon
land or other prima facie trespass is justified by the
authority of the law itself, if the person cbhuses his authority,

he becomes a trespasser initio; his act is regarded as

unlawful from the very beginning. The venerable authority

for that proposition is The $ix Carpenters' Case {1610) 8 Co.

Rep. l46a; 77 E.R. 6%5 which came before 5ir Edward Coke.

This is undoubtedly a valuable tool in protecting human rights
and a check on executive excesses. But it has to be used with
some caution for the reason that it offends against anothew
principle of the common law with whiclhii will deal in a moment.

In Eligs v. Pasmore 11934] 2 K.B, 164 the police had

lawfully entered premises o avrrest a man and while there,
they seized a nunber of documents, some of them unlawfully,
It was held that this did not render thrix original entry a
trespass. Thus partial abuse of authority does not thereby
render everything done under it unlawful.

*n John Lewis & Co, Ltd., v. Tims {1652] A.C. 676, a

wonan suspected of theft in John Lewis’', a large department
store in London,was arrested outside, by store detectives

and taken back intc the shop, where the managing director
considered the case, and having decided to procecute hei,
immediately sent for police officers o whom she was handed
over. The appeal raised the guestion whether a person who
lawfully arrested another without o warranc discharged his
duty if he acved reasonably for the purpcse of biinging the
arrcested person forthwith before a Justice of the Peace or a
police officer for the purpose of granting bail. 1t was held
that inasmuch as she was not detained beyond a reasonable tine
for the managing director to make his decision, the owners of

the shop were not liable in damages for false impriscnment.
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implicit in thatc decision is. the opinion that if the court
had held the period of detention to be unreasonable, the

owners would be liable in damages for false imprisonment.

Porter L.C. stated at p. 682:

"The length of detenticn would only

be material if it had been alleged
that the two women were detained
beyecnd such time as was reasonable
toc accuaint a director cs manager
of the circumsiances and obtain
his instructions whether ©o prose~
cuce or not. Ho such suggesticn
was made, no evidence was called
to deal with the pcint, and the
regpondent ig, itherefore, precluded
from relying on it now., I only
mention it wecause there may be

cases in whicp it could be contended

~that, though & reasonable amount of

“detention would be justified, the

actual detention wasunduly long.

such a case it would be the duty of

the judge to Getermine whether there

was or was not evidence frow which i

could e geduced that the detention W

urduly long, and, if he held that

there was, to leave the guestion to
the fdury whether in faclt itc was longer

cinan was juscified.”™

ence of the respondencs.

[Emphasis supplied]

Tuat statement, albeii cbiter, is powerful zupport for

the principle contended for by the appellant with the con-

to Chic Fashions {(West VWales) Ltd, v. Jones (196C)

himself

in which Lerd Denning M.R. presiding over & SLrong courtd,

which disnissed the principle cof tregpass 'ab initiof

Reference may also be made

an antiquarlan doctrine, nevertheless allowed that the
principie mighit still be efficacious, where goods were held
by the police for far tco long a period. He expressed

these terms:
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“Bven if it should turn out that

che constable was mistakem and

that the other goods were not
stolen goods at all, nevertheless
so long as he acted reasonably

and did not retain them longer than
necessary, he is protected.”

L Emphasis supplied]

Here again, it is to be inferred that even where a police
officer enters prenises under a valid search warrant, and
acvs beyond his authority in seizing goods not included in
+he warrant but which he reasonably believes to be stolen and
detains them, such detention for an unreasonable time, could
result in an action for trespass. In that case, pelice

armed with a search warvant to search for specific goods viz.
"Ian Peters Ltd." goods but their search did not result in
recovering such goods but they did seize other goods which
they reasonably believed were stolen. Explanationg given

by the managing director regarding these goods, were

accepted by tine police and within three days of their seizure,
the yoods were returned by them. In an action for trespass
against the police, Judgment was entered for the plainciffg

with damages to be assesged. I

bt

1 allowing the appeal, the
Court of Appeal held that a police officer entcring premises
by virtue of a search warvant for stolen goods, was catitled
to seize noct only goods which he reasonably believed to be
covered by the warsrant but also any other goods which he
believed on reasonable grounds to have been stolen and to

be material evidence on a charge of larceny or receiving
against the peirson in whooe possession tihie goods were found
Although tho prainciple of trespass ab initio was not an
issue, the three menbers of the court dealt wivh it.

Lord Denning M.R. at p. 313 cxpressed himself thuss
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i know that at one time a man could
be made a trespasser ab initio by
the doctrine of relation back. But
that is no longer true. The &ix
Carpenters’ Case [ Co. Rep. 14ca. !
was a by-product of the old forms of
action. Now that they are buried,

it can be interred with their bones.”

Diplock L.J. (as he then was) at p. 317:

LA

At common law, with the possible
exception of the antiquarian doctrine
of trespass ab initio [see Six
Carpenters' Case (8 Co. Rep. 1l40a,
147¢.) i, subsequent events do not
render unlawful an act which was
lawful at the time when it was done,
at any rate if those evenits were not
themselves caused by the doer of the
act. What application, if any, the
rule applied in the Six Carpenters'®
Case (supra) has in the modern law of
tort, may some day call for re-
examination, ..."

Salmon L.J. (as he then was) at p. 32¢:

seooses bUL in spite of the &Six
Carpenters' Case (8§ Co. Rep. l4b%a,
i47a.i, I very much doubi whether the
seizure of the goods, if wrongful, would
have made their entry upon the premises
wiongful ab initio. The general rule is
that an act which is lawful at the time
is not to be rendered unlawful afterwards
by the doctrine cf 'relation back’':
Wiltshive v Barrett [1566] 1 Q.B. 312,
per Lord Denning, M.R. (ibid. 323).°"

However, in Cinnamond v. British Airports Authority

{1980} 2 all E.R. 368, Lord Denning M.R. referred to The

Six Carpenters' Case (supra) with approval. In that case,

six car-hire drivers who often went to the airport as a
result of telephone calls made to them by hotels, would
thereafter hang about the alrport and solicit arriving

nassengers to hire them for the drive to London. Theix
activity was in bieach of the Heathrow Airport - London

Bye-laws 1972. Prosecutions under these bye-laws were wholly
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ineffective to inhibit this practise. The airport authority
finally proibibited them from entering the airport by a notice
to that effect under a provision of the Bye~laws. The six
drivers sougﬁt by a writ against the airport, several
declarations, for example that the nctice was invalid, that
the airport had nc authority to prohibit tham from entering
the airport. The declarations were not granted, and that
decigion was upheld on appeal.

It is clear from that decision that the doctrine of
relation baci is not as dead as it may be thought to be. But
perhaps, the principle of law with which the principle cof
relation back is in conflict, should now be considered. The
principle of relat.ion back may be stated thus - an act which
is lawful at the time 15 not to be rendered unlawful afier-

wards by what cccurs afterwards. in Chic Faghions (West

Wales) Ltd. vs. Jones {(supra) Lord Denning M.,R. in relaclion

to this doctrine obsgerved at p. 313:

*The lawfulness of hiis conduct
must be judged at the time and
not by what happens afterwards.
I know that at one time a nan
could be made a trespasser

alb initio by the doctrine of
relation bacik. But that is no
longer true. The Six Carpenters’
Case [8 Cc. Rep. léda.}] was a by-
product of the old forms cf action.«
Wow that they are buried, it can

be interved with their bones.”

)]

in Wiltshire v, Barrett (1968] 1 Q.B. 312

Lord Denning M.R. who was denying the e¢fficacy of the

A

doctrine, expressed himself in this way at p. 323:

"Such a proposition is contirary

to the general rule that an act
which is lawful at the time 1is

not to be rendered unlawful after-
wards by ihe doctrine of relation
back, see Tharpe v. Stallwood
[0543) 5 M. & G, 700, 7745, and it
ie Gecisively negatived by two
cases which were cited to us by
Mr. sStock.”
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The circumstances of that case are I think important.
The plaintiff was arrested under Section 6 of the Road

Traffic Act for being unfit ¢o drive thircugh drink, the

7]

arvresting officer having formed that view from the appearance
and behaviour of the plaintiff. At the police station to
which the plaintiff was taken, he was examined by a doctor
who was of the opinion that he was not unfit {¢ drive

through drink. He was thereupon released by the officer in

charge of the station and the chief constable decided that

s

there should be no prosecution, The plaintiff who had
received injuries afcer being forced out of his car by the

police officer, brought an action claiming damages for

assault. One of the submissions and which found favour with the

trial Jjudge - was, that under Section 36 of the Magistrates'
Couxrts Act 1952, a person could not be released from custody
without either being charged or entering intoc a recognizance,
and as this section had not been complied with, the
plaintiff's arrest was unlawful alk iritio. The judge
directed the jury to assess damages on the basis that the
arrest was unlawful. The argument thus rested on the

principle of relation back or the rule in The $ix Carpenters’

Case (supra). Davies L.J. at p. 329 in rejecting the

argument as to ‘relation back’ said this at p. 329:

"I have described the argument

as a remarkable one, and so - it
is. It ls concrary to principle
as laid down in many authorities,
both ancient and modcern, for
hundreds of years, as

Lord Denning M.R. has explained.
it is also conitrary to common
sense. For, if it is right, this
conseguence must follow. A man
is arrvested without & warrant by
a police officer, say, on sus-
picion of felony. He is taken
to the police station. Inquiries

1C5
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"here satisfy the officer in
cliiarge <hat the man is innocent.
According to Mr. Fay's argument,
the man cannot be released without
further ado; and if he is so
released, the original arrest
becomes unlawful. 8c far from
this being wight, it is in my view
plain that, once the officer in
charge has satisfied himself

that che man is innocent, any
further detention in custody would
be false imprisonment. 1In any
event, it is impossible to see
how a failure sc to detain him
could render unlawful the arvest
which ¢x hypothesi was originally
lawful.”

The sivnation in the instant casc is altogether

different from cases like Wiltshire v. Barrett (supra).

Here, there was rcasonable and probable cause for the arrest

and cetention of the appellantc for a reascnable time until

he would appear in court when the Resident Magistrate

would determine whethe: lie should be iemanded in custody

or on bail. He was kept in custody for thirteen days., The

appellant argued that he was kept in custody for an

unreasonable time. Wacther he was or not, ig & question of

fact to be considered in the light of all the facts. Does

the doctrine of relation buck apply in these circumstances?
I take the view on the authorities to which I have

referred, that the principle of relacion pack is not dead

neither has it been interred with the historical relics

of past procedures viz,, the old forms of action,

Lord Denning whe concigned it to the scrap heap of history

in Chic Fashions {West Waleg) Lid. v. Jones (supra)

resurrected it in Clnnamond v. Britishiirweys Authority (supra)

and Lord Diplock rchought its application in the modern. law

of tort might call for re-examination, see Chic Fushlons

=2

(viest Wales) Ltd. v. Jones (supra) at 3

7. I vespectfully

agrec. Lord Porter in John Lewis & Co. Ltd. v. Tims (supra)

1C3C
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thought that an action for false imprisonment lay if a person
was detained for an unreasonable time and Loxd Denning tock
the same approach in respect of an action for trespass

where goods taken under a valid search warrant were detained

by the police longer than necessary. See Chic Fashions (West

Wales) Ltd. v. Jones (supra).

in my respectful view, an action for falce imprisonment
may lie where a person is held in custody for an unreasonable
period after arrest and without either beinyg taken before a
Justice of the Peace or before a Resident Magistrate. In this
case having regard Lo Section 24 Constabulary Force Act, he
would have to be taken before a Court:

1

««0o provided thac nothiilg herein
contained shall authorize any
Officer or sub~Officer in charge
of a Police Statidn. oriock-up to
take bail for any person charged
with a capital felony."

{Section 24 so far as relevant]

Where the person arrested is released, upon proof of his
innocence or for lack cof sufficient evidence before being
taken to court no wrong is done to him. Where however he is
kept lcnger than he should, it is the protr=acted detention
which constitutes the wrong, the "injuria", This abuse of
authority makes the detention illegal ab initio. I see
nothing either in principle or in authority to prevent an
action for false imprisonment. Indeed it is a valuable check
on abuses of authority by the police.

in the present case, no evidence whatsoever was led
by the respondents which explained the delay in putting the
appellant before the court. Was the delay caused by further
investigations? We know not. The learned judge dismissed the
claim for false imprisonment {(as indeed the claim for

malicious prosecution) on the ground that the appellant failed
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to discharge the burden of proving that the police officer

acted either maliciously or without reasonable and probable

cause.,

putting the appellant before the court, could amount to false
imprisonment

probable cause or malice.

ecause it

showed the absence

of reasonable

He did not consider whether an unreasonable delay in

and

The onus c¢f proving the absence of

legal justification would be on the appellant but cnce he showed

that the period of detention was unduly lenglity or unexXplained,

an evident

ial burden was

to show that the period was reasonable.

period of
the court

for fals

¢

thereon.

i1t failed

previously

he had been wvortured while in police custody. It sec
me to follow that the only reason for this torture Or

degree tieatment, was the need to secure a confegsion as to the

appeilant’

purpose of such methods if thie police had any wrcasonable and

probable belief that the appellant had committed the murder

or been in

I would hold that the

cast on or shifted to the defendante

thirteen days befcre the appellant was placed before

was unreasonable and accordingly the appellant’s cla

imprisonment succeeds and. he is entitled to damages

to the plaintiffis claim for malicious prosecution,

as the learned judge held for lagk of proof as

indicated,

He however believed the appellant that

s participation in the murder.

volved in it?

-

vihat would be the

hird-

,
b

With all respect to the learned judge,

I

i do not think hie gave any significance vo his own finding that:

eoeso. while he was in the
custody of the police at
Buff Bay Police Station the
Plaintiff was unlawfully
beaten on the soles cf both
feet by the police using a

stonehammer, and

+hat he was

otherwise assaulted by the
police who stcod on his legs
and that this assault took
place on a daily basis over

b

& period of about

ACY8
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“That as a direct conseguence

of these assaults the

plaintiff suffered pain in
’ bocvhh feet for which he was

created av the Kingston

Public Hospital.”
in my view, this finding by the learned judge obliged him <o
hold that the plaintiff had indeed discharged the onus cast
upon hum by Section 33 of the Constabulary Force Act.
i nusc comment on cne aspect ¢f the trial. In an
endeavour ©o show that the police had reascnable and probkable
cause for the arrest, learned counsel for the respondenis
(who appears also in this couri)sought te adduce hearsay
evidence of what the investigating officer told the witness,
his colleague in course of investigation. But upon objection,
being taken, the learned judge disallowed the guestion, I
think the judge was wiong. The hearsay evidence was

1

adrmissible not as proof of the uvruih of the contents but to

explain his state of mind. It was necessary in that case
for the officer to show that he had reasonakle and probable

cause for the arrvest. OSee Subramaniam v. Public Preosecutor

(1556) 1 W.L.R. 96% for the general proposition.
But in my view, there was sufficient evidence capable

cf showin

2

the veason foo the prosecution, viz., a statement

made by an eye-witness, who, in the event, «id not attend the

prelimipary examinatiocn., Let

wgainst that, nmust be the
finding of the learned judge wiih regard to the allegation

. I am of

o

of torture and wich which I have already deals

opinion that in that sitcuaticn the judge must have found in

favour of the appellant on the clain for malicious progecution.
Mr. Daley next argued that the amountc of $3,0860.606

awarded in regpect of ithe clain for assault was inordinatedy

low and a higher figure should be substituted. In ny view

the learned judge was entitled to take into account the motives

n this case. The motives

-

and conduct of the izt respondent

1¢39




and conduct of this. respondent aggravated the appellant's
injury. A stone-hammer was employed to beat the appellant
to induce a confession. It is deserving of punitive damages
but those were not claimed. I think Mr. Daley is right: the
amount awarded is inordinately low. i would increase it.
In my view, an appropriate sum is $1§,000.00.
In the vesult, I would accordingly enter judgment in
favour of the appellant in the sum of 510,0800.UU in respect
of that claim. In respect of the other two claims I would
enter judgmencs in favour of the appellant for $3,300.00 each.
In the final result I would enter judgment for the appellant
in $16,000.06. I would therefore allow the appeal. The
appellant would be entitled to his costs both here and below.
Since preparing this judgument I have had the opportunity
of reading in draft the judgmenits of Forte and Morgan JJ.A. and
have the misfortune o disagvee with them with regard to
the claim for malicious prosecution. We however all agree
that the award of $3,0060.080 on the claim for assault was
inordinately low and should be increased to $10,000.00 and
that the claim for false inprisonment succeeds.
in the result therefore, the appeal is allowed, The
judgment cof the court below on the claim for false impiisonment

is

(s}
[47]

¢t aside and judgnent entered £for the appellant in the sum

of $3,000.60. In the final result there will be judgment for

‘_J

the appellant in $13,0046.00 with costs., The appellant is

centitled to the costs of the appeal to be taxed if not agreed.
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FORTE, J.i&.

Un the 1Uth October, 1959 the appellant was taken
into custody by Decective Acting Corporal Samuel Dawkins
acting on the insgtructions of Detective Corporal lyers,
the 1st named respondenc with whom he had been conducting
investigations into the murder of Calvin Wilson. The
gefence alleged at the trial that the appellant and others
were taken Intoc custody as a result of information received
during the course c¢f the investigations. The appellant was
taken to the Hope Bay Police Statvion where Sergeant Wright
asked him why he killed ‘the man at sShewsbury' and to thiat
guestion he replied that he knew nothing about it. He was
then told thiat he was being arrested and thereafter on the
same day taken tc the Buff Bay Police Station. He remained
there until the 23rd October, 1978 when he was taiken before
the Resident Magistrate's Court for the first time. During
this period he was sunjected te several beatings by the lst
named respondent and others, which subseqguently resulted in
his claim for assault, the decision upon which is one of the
subjects of this appeal.

The appellant remained in custody, having been
remanded on the 23rd October, 1976 by the leacrned Resident
Magistrate and was finally discharged at the Prelaiminary
Examination intce the charge for nurder wiiich had been laid
against him.

in the action from wnichh this appeal has arisen, the
appellant claimed dawages for malicious prosecution, false
imprisonment and assault. He now appeals against (i) the
juagment which found for the respondents in respect of
malicious prosecution and false imprisonment and {(ii) the
guantum of damages awarded him in respect to his claim for

assault.
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The appellant filed several grounds of appeal two of
whichi are of imporitance to the determination of the issues

whichh were revealed in the evidence. These ares

The learned

A
=
-

toial judge having found
as a facc that the defendanrcs had
failed to ju stlfy the arrest of the
plaintiff and the fact. o¢f the arrest
having been aamittea on the plead-
ings was wicng to have adjudged that
the plaintiif had failed to prove
false imprisonment.,

(2) The learned trial judge was wrong

to hold that section 3 of the
Constabulary Force Act cast an exira
burdaen of proof on the plaintiff,

in vrelatlon to claim for Falsc
ImpL1 sonaent and HMalicious Prosecu-
tion and that as a balance of
purobabilities the plaintiff failed
to discharge that extra burden of
prcof.

in the process of hir submissions, learned counsel for
the appellant in support of these grounds, contended that even
though the initial arrest of the appellant wmay have been lawful,
the evidencce reveals that he was kept in custody at least until
the 23rd October, 1987, before being taken before the Resident
Magistrate and having recard to the provision of section 15 (3)
of the Constitution of Jamaica, the appellant was entitled to
dameges in respect of tie period of detention which was in
excess of the length of time allowed by that provision.
Section 15 (3) of the Constitution states:
“Any person who is arrested or detained
{(a; for the purposes of bringing
him before the court in
execution of the order of a
cQurt oi;
(b} upon reasonable suspicion
of his having committed or
being about to commit a
riminal offence; and who 1is

not released shall be brought
without delay before a court.n

1682
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kv common law, a policc officer alwaye hadu the power
to arrest without warrant a person suspected of having
committed a felony. In those circumstances however, he was
conpelled to take the person arrested before a Justice of the
Peace within a reasonable time. The fundamental rights and
freedoms which are preserved to the pecple of Jamaica by
virtue of the Constitution, are righis and frecdoms to which they

have always been entitled. In D.P.P. v. Hasvalla (19¢7)

3 W.L.R. 13 at page is Lord Devlin in delivering the judgment
of the Board acknowledged this proposition. in referying to
Chapter III of thc Constitution which presgrves the fundamental
rights and freedoms he gtated:

"This chapter as their Lovdships have

already noted, proceeds upon the

presumption that the fundamental

rights which it covers are already

secured to the people of Jamaica by

existing law."

it is my view, therefore, that the words "withnout
delay" as used in section 15 (3) ocught to be construcd in the
light of the common law right which had previously existed
and in arriving at the appropriate pceriod which would constitute
action "without delay", all the circumstances of the particular
case should be examined in oruer to devermine whether the person
arrested was brought before the Court within a reasonable time.
Mr. Daley further contenued that a period of seventy-iwo

(72) hours was reasonable, conceded that the remand by the
Resident Magistrate on the 23rd October, 1987 being a judicial
act was unchallengeable and submitced that the appellant, not
having been brought before the Court after the passage of that
reasonable time, was thereafter falsely imprisoned and was

entitled to a judgrment in his favour.
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He reliea upon the case of R. v. dolies ex parte

Sherman & Another {(1581) 2 All E.R. 61Z. In that case

u

Donaldson L.J. at page 616 in commenting on iiie correct
interpretation of the words “as soon as practicable,” con-~
cluded as followss

"The arivested person has to be bailed
or brought before a Magistrates' Court
‘as soon as practicable’.
Praccicability is obviously & slightly
elastcic concepi which nust taxe account
of the availability of police manpower
transport and Magistrates' Court.

it will also have to take account of
any unavoadable delay in obtaining
sufficient e¢vidence to charge, but tliis
latter factor has to be assessed in ihe
light of the power cf the police to
release on bail conditioned by a
requirenent to return to the police
stacwon when further inquicies have
been completed and a power to release
and rearrest when che evidence is more
nearly sufficient.”

In my view, similar considerations would be applicable in
respect of the provision of the Constitution and the common
law 1n determining in & particular case whether an arrested
person was taken before a Justice of the Peace or a Resident
Magistvate within & ceasonable time.

In the case of John Lewis & Co. Ltd v. Tims (1952)

A.C, 670 a woman suspected of theft in a large department

store was arrested outside by store detectives and taken back
into the shop where the managing director considered the case
ana having decided to prosecute her, immediately sent for
police officer to whowm she was given in charge. It was held
(i) that inasmuch as she was not decained beyond a reasonable
time for the managing director to make nis declsion cthe

owncrs of the shop were not liable in damages for false
imprisonment (1i) where a person arvests another in exercise of

the common law power of arrest his duty is to take the arrested
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person before a justice or to a pelice station as soon as
he reasonably can and not necessarily fortchwith.
Lord Porter in determining the question stated thus:

"What the common law reguires is that
1f & man be arrvested on suspicion of
felony he should be taken before a
tribunal which can deal with his case
expeditiously. The question shiculd
e: Has the arrestor brought the
arrested person to a place where his
alleged offence can be dealt with as
speedily as is reasonably possible?
But 21l the circumstances in the case
must be taken into consideration in
deciding wihether this reguirement is
complied with ......... Those who
arrest must be persuaded of che guilt
of the accuscd; they cannot bolster up
thelr agsurance or the strength of the
case by seeking further evidence and
detaining the man arrested meanwhile.

W

v © 8 060002 qaea e o0 o

in the case of Lallison v. Caffery (1564} 2 All E.R.

¢lé at page (17 Lord Denning M.,R. treated che matter in this
ways

"When a Constable has taken into custody

& person reasonably suspected of felony,
he can do what 1is reasonable to
investigate the matter and to see

whether the suspicions are supperted or
not by further evidence. ......... 50

long as such measures are caken reason-
ably, they are an important adijunct vo

cthe administration of justice; by which

L mean of course, justice not only to

the man haimself, but clso to the

community at large. The nmeasures must,
however be reasonable. in Weight v. Court
(1625), 4 8 & C. 586 a .constable held a
man for three days withoutr taking him
before the Magistratce. The constable
pleaded that he did so in order to enable
the private prosecutor to collect his
evidence., That was plainly unreasonable
and the constable's plea was overruled.

in this case it is plain to me that the
measures taken were reasonable., Indeed,
the plaintiff himself willingly co-
operated in all that was done., He canncc
complain of it as & false imprisonment.

¥ hold therefore, that the judge was right
in rejecting the claim for false inprison-
ment. "
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it is clear then that in determining the reasonable-
ness of the time that elapscs, the circumstances of each cuase
must be the guiding principle; and thuat any unreasonable del ay
in taking an imprisoned person before the Court will result in
liability for false imprisonment.

In the instant case, the evidence revealed the existence
of a statenent from a potential witness, the information from
whnich, together with other information received during the
investigaticns formed the basis upon which the appellant was
taken inco custody. In those civcumstances the 1lst named
respondent was entitled to arrest the appellant and take him
to the police station and consequently the initial acvrest
would be lawful.

It is agreed on both sides that the appellant was kept
in custody for a period of thirtecn days before he was taken
to Court. The appellant, however was reguired by section 33

cf the Constabulary Force Act, to prove that the 1st named

respondent acted either maliciocusly or without reasonable and

-~

probable cause. Section 33 states as follows:

"Every action to be brought against
any Constable for any ace done by
him in the execution of his office,
shall be an aciion on the case as
for a tort; and in the declaration
1t shall be expressly alleged that
such act was done either maliciously
or without reasonablce or prohable
cause; and if at the trial of any
such action the plaintiff shall fail
to prove such allegation he shall be
non-suited or a verdict shall be
given for the defendant.”

The learned trial judge in coming to his decision found that
the appellant had not discharged this burden. The e¢vidence
disclosed nc¢ reason for the delay in taking the appellant

befor¢ the Court. The appellant contenaeda that he was kept

in custody during which time he was beaten, in an effort to
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extract informaticn from him in relation to the murder.

Iin my view, having regard to the evidence that the
appellant was detaained for 13 days and in the aébsence of
any explanaticn for the apparently long delay, the court
ought to have found on & balance cf probabilities that the
defendant had no reasonable or probable cause to detuin him
for such a long period of time, albeit that the initial
arrest was indeed lawful.

In determining, however, what camages, if any the
period of false impraiscnment in this particular case should

attract, consideration must be given to the fact that when the

he was remanded in custody until the time he was released at
the Preliminary Enqguiry. In those circumstances it 1s
reasonable to conclude that an earlier appearance would
nevertheless have resulted in his remaining in custody. ASs
there were other accused charged, there is nothing that
could lead to a conclusion that the appellant’s case woula
have been heard at an earlier date.

Hevertheless, the detentlion of & citizen by an arm
of the &State 1.e. the Police Force, without reascnable or
prokbable cauwse for sc deing, is indeed an act which the Court
cught to view as a serious breach of the citizen's right to
liberty. Consequently, in spite of subseguent events, which
kept the appellant in custody, he ought to be compensated
for the periovd during which he was falgsely imprisoned. Such
compensation however, mus. be mitigated by the fact that he
did remain in custody by a judicial remand when taken to

Court.
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In the circumstances I weuld award damages c¢f $3,000.006.
M. Daley centended also that the appellant was nct at

‘est and

b=t

the time of his arrest, ©eld the reason for his ar

conseguently his arrest amcunted to « false impriscnment.

With this submission i do not agree. When the appellant was

taken to the station he was in fact asked questions about the
particular rnurder, and denied all knowledge of itc. To iy
rnind that amcunced o sufficielmt nctice to him of the reason
for his detenticn and I thereforce find nc merit in this
contentcion,

in respect cof the claim for malicicus poosecuticon
something cught te be said.

in the case of Glinski-Mciver (19%62) 2 W.L.R. 832 at

page 859 Lord Devlin in his speechi affirmed that at cummon
law in corder to succeed in an action for malicious prosecution:

1

eooe.. Tthe plalintiff must prove both
that the defendant was actuated by
mzlice and that he had no reasonable.iand
prubable cause for prosecuting ..., "

However, by virtue of section 33 of the Constabulaxy
Force 4ct (supra) in Jamaica, a plaintiff suing a police
officer for malicicus prosecution as a result of an act done in
the executicn of his duty is required to picve that the
defendant acted cither maliciocusly or without reasonable and
prcbable cause.

The leorned trial judge, as he Gi¢ in relation to the
claim for false impriscvnuwent, found chat the plaintiff failed
to ulscharge that burden.

1. MALICE

For the purpose of maliciovus prosecution ‘malice’
covers nct only spite and ill-will but also any motive cther

3

than a desire to bring a criminal to justice®” - Lord Devlin

in Glinski - Mciver (supra). There iz no evidence revealed
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in the transcript which establishes on the plaintiff’s case,
any spite cr ill-will on the part of the lst respondent nor
indeed anything tc suggest that the Ist named respondent
écted with any mctrive cther than te bring a criminal to
justice. On the contrary, the evidence on behalf ¢f the
respondents ce¢stablished that the vespondent acted cn the
infermation of others, when he arrested and charged the
plaintiff fcr the cffence of nurder.

in those circumstances the learned trial judge was

5

correct in coming to the conclusion, that the plaintiff failed
to prove that the respondent acted maliciocusly in prosecuiing
the plaintiff.

2. REASONABLE AND PROBABLE CAUSE.

in dealing with the arguments in relation to false
imprisonment, I have stated the view that the respondent had
reascnable and probable cause for arresting the plaintiff, at
the time when it was effected. It is the subsequent inordinate
delay, which results in the respondent's liability for false
impriscnment. This, however, would not be relevant to the
claim fcor malicicus prosecution. The appellant has the burden

of proving that the respondent in prosecuting him acted

without reascnable and probable cause.

it is the act of prousecution and not of impriscning cor
Getaining as in false imprisonment which must have been done
without reasonable or probable cause.

The presecution of the appellanc, as testified tc by the
witness Samuel Dawkins was a resulc of informaticn received by
the lst named respondenc and himself. Included in that
information was a statement of an eye-witness. Apart from his
impriscnment and subseguent acqguittal, the appellant advanced

nu evidence to show that the respendent had no reascnable cr
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prcbable cause for charging him for the cffence of murder.
in my view that is nct sufficient to discharge the
burden.

In Glinski v. Mciver (supra) Lord Denning opined as

tc the responsibility <f the plaintiff in an acticn for
malicicus prousecution, He stated thus:

L

ereseeses Lthere are many cases where
tiie facts and information known to
the prosecutor are not in doubt. The
plaintiff has himself to put them
before the ccurt because the burden
is on him to show there was no reason-
able or probable cause., The nere fact
of acquittal gets him nowhere.”

in the instant case, it is true that some guesticns
were asked of the Defendant'’s witness to establish that
through the lst respondent and himself, nc evidence was given
at the preliminary examination tc connect the plaintiff with
the cffence for which he was charged. However, the evidence
also establishea that the 1lst respcondent had taken a statement
from Randolph Scott who was described as an "alleged eye-
witnesd but who did not attend at the preliminary enquiry.
Indeed; an attempt tc¢ reveal the content of that statement
as given to the lst respondent was made by the respondents, but
was cbjected to by the plaintiff's counsel, and the learned
trial judge incorrectly in my view ruled the evidence
inadnmissible. In the face of the evidence c¢f action being taken
on informaticn received during the investigations, as well as
the possessicn of a statement from an eye-witness, and in the
absence of any evidence in that regard from the appellant, 1ic
is my c¢pinion that Walker J. was correct in holding that the
appellant had¢ failed to discharged the burden placed on him

by section 33 of the Constabulary Force Act.
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In so far as the appellant's appeal in respect ¢©f the
guantum of damages awarded in his claim for assault, I have
had the ouppcertunity of reading in draft the judgment of
Carey P. (Ag.) and am in agreement with his reasons and
conclusions in that regard. I would alsc award & sum of

$10,000.00 in respect ¢f the claim fcr assault.
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MORGAN, J.A.:

In fhis case the Plaintiff/Appellant sued Detec-
tive Corporal Myers and the Attorney General for false
imprisonment assault and malicicus prosecution occurring as
long ago as 1l0th October, 1978. He was on his legitimate
business as a law-abiding citizen, walking on Shewsbury Road
in the parish of Portland, so his plecadings say, winen he was
arrcsted by Detective Myers and taken to the Hope Bay Police
Station, put in a cell and detained for 14 days before he
was formally brought before a Resident Magistrate charged
with the offence of nurder of one Wilson and subsequently
discharged.

At the trial of the action before Walker, J.
he said he was taken to Buff Bay Police Station where he was
beaten on the sole of his foot by Detective Myers every day
for two weeks with a stone hammer, asked why he ‘killed the
man'; and generally questioned, with a tapc recorder at his
hcad., This no doubt was intended to extract a confession
from him but hc maintained that he knew nothing about the
offence. After five months in custody a preliminary exami-
nation into the charge was concluded and he was discharged.

On his return home articles were missing from his
heme, his farm was trampled, and his many animals gone,

The records of the Court revealed that the matter
first came before the Court presumably at Buff Bay on the
23rd October, 1978 énd even though there was ne note on the
record to indicate that he was at Court, it is clear that
he was, and also that he was discharged on the 9th February,

1979. <The period for which he complains is 14 days (10th-
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23rd October), as the Resident Magistrate had remanded him
intc custody on the 23rd.

Detective Myers has since migrated but Detective
Dawkins said in evidence that he took the appellant into
custody as a result of the murder of one Calvin Wilson who
died on the 6th October, consequent on & robbery. He assisted
Corporal Myers in the investigations and some men, including
the appellant, were taken into custody and charged as a result
of informaticn received. However, an alleged eye-witness,
cne kudolph Scott, from whom a statement was taken did not
attend Court.

Respondent's counscl sought to show by thig state-
ment reasonable and probable cause and lack of malice but was
not permitted tec do so.

The learned judge accepted the plaintiff'’s claim
for assault os having been inflicted over a two week period
and awarded him $3,000.00. He rejected the clainfor loss
of crops etc. and also rejected the claim for malicious pro-
secution and falsc¢ imprisonment having found that the plaintiff
had failed to discharge on & balance of probabilities,; the
burden of procf cast upon him by Section 33 of the Constabulary
Force Act. This section readss

"Every acticn to be brought against a
Constable for any act by him in the execution
of his cffice, shall be an action on the case
for a tort; and in the declaration it shall
be expressly alleged that such act was done
either maliciocusly or without reasonable or
prcbable cause; and if at the trial of any
such action the plainitiff shall fail to prove
such allegation he shall b¢ non-~suited or &
verdict shall be given feor the defendant.”

Mi. Daley for the appellant capsuled his grounds of

appeal in the submission that lack of reasonable and probable
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cause was shown by the appellant in his being assaulted, a
fact which the judge could have found from the evidence of
the respondent as it stood unchallenged and no reasonable
and probable causc was shown by the defence.

The submission continued, that there was no evidence
to explain why hc was detained for 13 days in the lock-up
before being formally brought before a Justice of the Peace or
Resident Magistrate, that he was unreasonably and unduly
detained and that an action lay for false impriscnment/detention
for any period which can be deemed ‘unreascnable.' Counsel

cited R, vs., Holmes exparte Sherman and snor (1981) 2 All E.R.

p. 612 and submitted that a period c¢f detention over 48 hours
would be regarded as “unreasonable"” and that damages should be
awarded.

Mr. Wilkins conceded that if the time is unreasonable
then false imprisonment would arise but that it depended on a
number of factors arising from the circumstances cf the parti-
cular case.

Scections 23 and 24 of the Constabulary Force Act set
out the procedurc after arrest, and also the procedure where a
person is in custody without a warrant. In the first procedure

he can be offered bail by the Officer at the Police Station to

which he is taken, and if he faile to secure it he can be detained

until he is brought befcore a Justice of the Pecace. In the
other procedure, he must be taken before a Justice of the Peace
by the officer in charge of the station who would offer bail

if he thinks it is prudent. In cases of murder - a capital
felony - the officer 1is not authorized to take bail. There is
no provision in this Statute as to the time within which this

must be done.
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Donald L.J. in R, v. Holmes (supra) had before him

an application for a writ of habeas corpus and was applying
a statutory provision i.e. Section 38(4) of the Magistrate's
Court ict 195C which says:
"where a person is taken into custody for
an offence without a warrant and is retained

in custody he shall be brought before a
magistrates' courit as socn as practicable

He proceceded to examine what was "practicable” in the English
context, and even though he thought that much could be said
for a change in the law, he commented that the judges and the
police "have to live not only with, but by the¢ law as it is"
and found that the maximum pericd of time between arrest and
appearance before a Magistratce's Court should not excced 48
hours.

There is nou comparable statuite here and Mr. Daley,
who argues in support of a periocd of 72 hours, has invited the
Court to indicate what is or is not a reasonable time. For
my part I decline to do so. In my view what is reasonable
is a question of fact and must be determined on the circum-
stances of each case. It is unchallenged that the work of
the police is affected by a list of variables -~ manpower,
transport, aids for detection, court sittings, accessibility
to country arcas, reluctant witnesses, difficulties in collec-
ting evidence and a host of other factcrs. It is for the
trial judge on an examination of all the circumstances as
elicited from the police, to determine reasonableness and in
his good sense and understanding to decide from the facts
before him such time as he finds it can be he¢ld that a person
was unreasonably detained.

In this ¢tase nc evidencc whatscever was cffered

to explain why the appellant was nct taken before a Justice
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of the Peacc or a Resident Magistrate within the period he
was held. On the evidence this appellant's arrest was a
raesult of information given to the police ang the inference
is that the absence of a prima facie case at the Preliminary
Examination was due to the non-appearance of the witness.

it 1s interesting to note that provision is nade
in Section 28¢ of the Judicature (Resident Magistrated Act

to bring up a prisoner before the Court, the section states:

"Where any person 1s confined in any prison
or place within his jurisdiction it shall

be lawful for the Magistrate to issue an

ocrder under his hand and under the seal of

the Court, for bringing up before the Court
such peirson for the purpose of making
enguiries into the circumstances and reasons
for the decention of such person and of making
such orders in the circumstances as he

thinks fit."

The purpose cf bringing an accused before a Resident Magistrate

e

gr Justice of the Peace within a reasonable time is similax
to this provision, that is, to have an axamination for che
purpose of a further remand or to offer bail so as tou pre-
vent or to alleviate unnecessary detention.

The respondent acted on information he received when
he took the appellant into custody. The learned judge found
that the appellant did not prove that the respondent acted
without reasonable and probable cause. He accepted the
circumstances of the assault. It dues not necessarily follow,
however, that the assault was due to the fact that there was

no reasonable and probable cause for believing that the

appellant had committed an offence. 'The officer had sufficient

evidence from an eye-witness to take the appellant into

custody and it can be inferred that the inflicticon of the
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assault sbmetime after was to obtain further evidence to
bolster the case against the appellant. The learned judge
correctly founa that there was an assault, but not evidence
on which he could find the want cf reasonable and probable
causc. He was entitled to do so.

However, the appellant was kept in custcody for

14 days before he was brought before the Magistrate. Mr.

Wilkins while conceding that & claim for false imprisonment

can arise in thuse circumstances, submitced that the appellant
had not discharged his burden as he had not shown that he
could have been broughi before the Magistrate at a reasonable
time, and that the police had failed to do so, a factor which
the appellant could have elicited in cross examination.
indeed the respondent was not obliged to bring
evidence of the reason for the delay but instead to rely on
the appellant to discharge the burden placed on him. This
detention, although pleaded, was not argued at the hearing
as it was before us. It may be that because of this, there
is a sparcity of evidence in this areca. It is my view,
however, that it is sufficient for the appellant to state the
length of time he was in custody before being brought before
the Resident Magistrate and it is only if the tribunal
censiders the time unreascnable that the reason proffered
for the undue delay will be taken intc account. 1In my view
the time lag is unreasonable. This period of detenticn
then amcunts toe false imprisonment and nou reasonable and
probable cause has been shown.
The appellant was charged with murder, a charge
for which the Resident Magistrate did not grant bail when
the uppellant was brought before him. This indicates that if

the appellant had been taken before him at a reasonable
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time he would not have been offered bail. It is my view that
in the circumstances I would award the appellant a sum of

$3,000.00 to meet injury done to him.

The other claim is that cfmalicious prosecution.

In a case of malicious prosecution the onus of proving malice
rests on the plaintiff who must prove that the law was
wrongfully set in mocion without reasonable and probable
causc or instituted with malice. Malice can be expressed or
implied and can sometimes be inferred from want of reasonable
and prohable cause, but it is not bound up with it.

Viscount Haldane L. C. in Shearer v. Shields (1914)

A.C. 808 p. 813 defined malice thus:

“It must be malice in fact malus aninus -
indicating that the defcndant was aciuated
either by spite or ill will against the
plaintiff or by indirect or improper
motives. And

Cave J. in Brown vs. Hawkes (1891) 2 Q. B. 77 said as to proof:

"malice can be prowed either by showing

what the motive was and that it is wiong

or by showing that the circumstances were

such that the prosecution can only be

accounted for imputing some wrong or

indirect motive to the prosecutor.”
So, if in answer, the respondent can show that in prosecuting
the appellant he was bereft of mocive and honestly believed
in the appellant’s guilt, malice cannot be inferred.

There 1s no evidence in this case, neither is there
any from which an inference can be drawn that in effecting
the arrest the respondent acted maliciously. The appellant
has not made any atiempt to adduce any.

The respondent received information and it was on

the basis of that information he acted and took the appellant

into custody and charged him. On this evidence it is my view
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that there is no want of reasonable and probuble cause,
or malice proved. The claim for malicious prosecution
therefore fails.

The learned Judge having accepted the nature of
the assault as told by the appellant, in my view, was low
in his assessment of damages under this bead. I would
substitute a sum of $10,000.00.

In the event, I would allow the appeal and enter

judgment for $13,000.00.
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