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Ellis J. 

The Claim 

The plaintiff claims to be compensatP.d by the defendauts for personal injuries, 

~ loss and damages which he suffered on the 17th d~y of July, 1990 at Baileyvs Vale 

in St. ~...ary. He claims that his injurie~, loss and damages were suffered while he 

was a maintenance worker and linesman apprentice engaged by the second defendant to 

do work under a contract between the first defendant and the second def P.rldant. 

It is the plaintiff's contention that hie injuries, loss and damages were as 

a result of:-

(a) negligence of the first d~fendant; 

(b) negligence of the second defendant; 

(c) the combined negligence of both defendants 
or 

(d) breach of the Occupiers Liability Act by the 
first defendant; 

(e) breach of the Electric Lighting Act by the 
first defendant. 

The plaintiff supported his calim by evidence from Lloyd Forbes, Angella Francis, 

Othneil Ellis, Leroy Cousins and himself and in addition certain documentary evide~ce. 

Plaintiff's Case 

'*· The plaintiff stated that after he left school he worke<l o~ his father's farm 

for about two years. He then secured employment with the second defendant who was 
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contracted to "bush", that is to clear bush from the electric lines11 installed by 

the first defendant. 

He and the men who worked with Angus 11 second defendant would go to the first 

defendant's office at Port ~a.aria where men who worked with first defendant would tell 

Angus where work was to be done. 

On the 17th July 1 1990 he did got to first defendantvs office where a aupervisor 

told Angus that they would be working at Bailey's Vale on that day. The supervisor, 

Mr. Walsh drove the men including the second defendant to Bailey's Vale where Walsh 

switched off the electric current and showed some of the me.i the work. 

He, Walsh» Angus and other workers went to a spot half a mile away. Walah took 

him to a spot and showed him five guango tr~ns which were to be lopped. Walsh 

instructed him to lop the limbs as small as possible. He did as he was instructed on 

four trees without any problems. Walsh was present when he cut one limb from the 

fourth tree but he left before he started to cut the fifth tree. tlhilc he was in the 

process of lopping a limb the limb tore off and hit him to the grounc. 

He was not provided with any safety belt to hold him on the tree or any safety 

net to break his fall. The fall rendered him unconscious and when he regained conscious­

ness, he saw Angus holding his head. His body from the waist down could not move. He 

went to the Kingston Public Hospital and stayed at that institution for two months 

and two weeks. During that period, he could not use his hands and passed hia urine 

through a catheter. He had to be fed and he developed bed sores. 

F~om the Kingston Public Hospital he was transf crred to the dona Ruhabilitation 

Centre where he stayed for six months and one week. At ~.oua h~ was fa~cally and 

urinary incontinent. 

When he left Mona, he went home. He had to have the cervices of one P .. neella 

Francis to help him day and night. He is now totally disablt:!d and si11ce t:h·::: accident 

he has become impotent. 

When Mr. Robinson cross-examined the plaintiff he said that at ... ~ •. ; ti.Inc of the 

accident he earned $60.00 per day from Mr. Angusa He also said that ~1.::! ~,,·:-;u.atimes 

bushed trees for the first defendant and was paid at a rate of +'15.00 p<-·r day. 

He denied that he was on contract with the second de:(~adant on the llth .July, 

1990 and contended that the bushing of tho trees on that dat.: wo.s chu m:dcrtnking of 
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the first defendanto 

Mro Walsh the first defendant 9 s supervisor instructed him how to cut the trees in 

order to avoid damage to the electric lineso Walsh de-energised the line and left the 

work site leaving the second defendant and other workers thereo Only th~ 2nd defendant 

and those workers were present when he fell to his injuries. 

Mr. Mundell cross examined the plaintiff who said that on the 17th Julyg 1990 

he expected to have worked at Rio Nuevo but was taken to Baileyis Vale to do emergency 

work. 

Angella Francis a 11practical nurse/: '3Vid~:nced the plaintiff9 s expendituri.; for 

medical care, nuroing care dressings, disposables, and cost of transpoctation conse­

quential on his injuries. Her evidence was supported in some parto by receipts which 

were agreed as Exhibits 8-12. In her answers to cross-examinat:i.on by Mro Robinson 

the witness said sh~ had no documentary cvidencr: to support the purchases of items 

such as ger:citol soap~ bed linen and other dioposables. 

She maintained thatshe was paid wagcc for the nursine care which cha administered 

to the plaintiff and the wages were paid by plaintiff's father. Although plaintiff 

has been having physiotherapy two timec per month~ she is of opinion that he will 

need nursing care for the rest of his life. 

Two other witnesses Othneil Ellis and L~roy Cousins gave ~vid~ncc as to what a 

linesman earnedo This was in order to support the plaintiff 9 s claim that he aspired 

to being a skillad linesman and as a consequence his earnings would hav~ increased. 

First Defendantws Case 

This defendant avers that the second defendant was not that def~ndant'~ servant 

or agent but an indEpend2nt contractor. Th~ pleadings that the s~coud defendant 

contracted to enter land over which first defendaut enjoyed casement to clear and bush 

the area over which electric lines were conveyed are denied~ also denied ~~e th~ 

pleadings that first defendant reserved the right to supervise and iuGpoct the work 

carried out by the second defendant. 

The first d2fendant did not use workers employed by s~cond defendant for doing 

work other than that for which was contracted and did not instruct cny of a~cond 

defendant's workors as to their work. 

The first defendant's case is also that the plainci£f 9
3 claim is not m .• intainable 
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because of the proviDions of The Public Authorities Act and that no duty wac owed 

to the plaintiff under the Electric Lighting Act. 

In additiou~ the first defendant sayr. tho plaintiff ?s injuries were colely 

caused or contributed to by th~ negligenc~ of the second defendant. Flrst defendantis 

case was evidenced by the testimony of ~'i·i.:zroy ?cdlar, Howard Small, Aston Halsh and 

Michelle Ledgister who were each cross examined by Mr. Mundell and Mr. Samuels. 

Second Defendant~s Case 

This defendant contends that the f irct def cndant agreed to provide f rce cf costs 

materials and equipment for the job which second defendant contracted to do. He says 

that the first def endnat by a term of an ag~eament should have provided aGequate 

safety equipm~nt for his workmen to bush tree~ from distribution lines. Furthermore, 

the first defendant failed to supervise the plaintiff in the performance of his task 

and negligently allowed him to embark on a ln.~eruntly dang~rous job without proper or 

even the minimum of safety equipment. 

In light of the above, he says he was i~ no way neglig~nt and is not liable for 

the injuries sustained by the plaintiff. 

The second d~fendant gave evidence and wac cross-uXS!Ilined by ilr. Robinson and 

Mr. Samuels. 

Liability of First Dd:mdant 

The plaintiff cor1tends that the first defandant is liable to compen:..:at-:! him fol: 

his injuries since at the material time he was th.:: s ;:rvant of the first def<..!ndant thus 

giving rise to a master and servant relationship. He also says that the firct defendant 

is liable in that he delegated the second defendant to carry out extra hazardous acts 

without ensuring that adequate safety equipment was provided. 

The first defendant in opposition to the plaintiff's coa.tenticms saya that g 

(i) at no time was the plaintiff employed by first 
defendant. 

(ii) 

(iii) 

first defendant had no supervisor o~ site on the 
day of the accident. 

the transportation of second defendant ' ~ work~rs 
was only because he had no vehicle nf his ow~. 

(iv) second defendant was an independent .-.ontl'.'a~tor. 

(v) under his contract seco~d defendant was obliged 
to and did secure his own insuranc~ cov~rage 
against his liability. 
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Does a master and servant relationahip between first defendant and plaintiff 

arise in this case? 

In general~ a relationship of master an<l servant exists when the master has 

the right to tell the worker not only what to uc but also how to do it. The worker 

in such a relationohip operates under a i
1c0ntrac\: of service. 11 

Case law has determined ths existence or non existence of a master and servant 

relationship and the criteria to be considered in finding that relationship. In 

Collins v. Hertfordshire County Council [1S47] 1 ALL E.R. 635 at page 638 letter H. 

Hillberry J. rcpeatl3d and accepted the 13CoT1trol Test11 as stated by Buckley and Bramwell 

L. Js. in Simmons v. Heath Laundry Company [1910] lK.B. 543 and Yewers v. Noakes (1880) 
subject 

6 g.B.D. 530 respectively that "a servant i:::: a person/to the command of his master as 

to the manner in which he shall do his work. !i 

Hillberry J. emphasised the "Control Test;; as the most important criterion. 

Other cases have rcsiled from treating th~ 11Control Tese1 as the most important cri-

teri~r in finding a master and servant rclationchip. In Argent v. Ministry of Social 

Security [1968] 3 ALL E.R. 208 at page 215 E Ci F' & G Roskill J. said: 

"If one studies the cases, a numb~r of tasts have been propounded -----~~-

If one goas back to some cases in the first decade of 
this century» oue sees that that was regarded almost as the 
conclusive test. It is also clear however» that as one watches 
the developmeat of the law in the first oixty years this century 
and particularly the development of th~ law in the last fifteen 
or twenty y~ars in this field. the emphasis has shifted and no 
longer rests oo strongly on the question of control." 

Further on in his judgment the judge stated the four iudicia of a contract of 

service put forw'ird by Lord Thankerton in Short v. J. and W. Henderson Ltd. (1946) 174 

L.T. 417. They arc:-

(a) the master's power of cclecting the servant; 

(b) the payment of wages or other r~numeration; 

(c) the master's right to cc4trol th~ method of 
doing the work; and 

(d) the master 1s right of susp~nsion or dismissal. 

On my conaidcration of the dicta from the c~s~s I conclude that the right to 

control is one of the factors which may give rise to a master or servan~ relationship. 

There is no doubt in my mind that on the evidence (a)_. (b) and (d) of Lord 

Thankerton' s fout: indicia of a contract of service are not present ir. this car,e. 
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Only that at (c) could possibly be of any relevance and therefore it needs oxam-

!nation. The plaintiff's attorney advocated (c) which is the control indicium thus: 

"The first defendant actually rc~ained control of the 
manner in which the work was to be performed e.g. how the trees 
were to be cut." I do not hold that in the circUillstances of the 
cutting of the trees the mere statement that care should be taken 
to prevent damage to electric wires was anything but a common 
sense approach by first defendant's agent. 

I cannot find a master and s~rvant relationship betwaen plaintiff 
and first defendant. 

In any event, I would adopt as applic~ble here the dictum of Lord 
Denning in Bank Voor Handel en Schcepvaart N.V. v, Slatford [1952] 2 ALL 
E.R. 956 at 971:-

" •••••••••• !would observe that the test of being a servant 
does not now-a-days rest on submission to orders. It depends on 
whether the person is part and parcel of the organization.•; 

I make bold to say that by no stretch of imagination could the plaintiff be 

said to be part and parcel of the first def cndants organisation so as to be called 

·a servant. The contention for a master and servant relationship on this ground fails. 

But Mr. Samuels for the plaintiff in his contention for first defendant's liability 

had another string to his bow. He recoura~d to the general principle ac to i'extra-

hazardous or dangerous operations enunciated by Lord Justic~ Sl~ssar in Honeywell and 

Stein Ltd. v. Larkin Bros. Ltd. (1934] l K.B. 191. That general principle may be 

stated thus:- There is a non-delegable duty of care on the part cf the ultimate 

employer whenever an Independent Contractor is smploycd to perform 11extrn-hazardous" 

act. 

Mr. Samuelvs argument as I understand it is that the first def~ndant employed 

the second defendant to perform the act of pruning trees adjacent to ,J_,_!ctric lines. 

That act was 11cxtra-hazardous" and the duty to guard against dainag-.; coHsequent on such 

act rests on the first defendant and could not be d~legated. tn that ci~cUillstance, 

Honeywell's case is relevant. 

Sleesser L.J. in Honeywell's case appr€ciated and acc~pted Lhat oven an 11extra-

hazardous" act if carefully done will cause no damage c.nd that it is clcnr that an 

ultimate employer is not responsible for the act of Rr. ind\:!pendHut contnictor merely 

because his act will involve danger to others if n::?gligently dcne. P. for t ioxi, the 

Lord Justice stated that"extra-hazardous11 acts wetc acts '\.~ich in t::hair very nature. 

involve in the eyes of the law special danger to Others; of such act :·, ::he ca•.ising of 

fire and explosion are obvious and established instancas. 
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In the light of Lord Slesservs reasoning and dictum the applicability of Honey­

well extends only to operations which involve ~ctibns recognised in l~w to be 

inherently dangerouo. The pruning of treas io not an 11cxtra-hazardous 11 action. If 

authority for that is needed. the case cf Salcbury v. Woodland [1969] 3 ~.L E.!\. 864 

is of amplitude. 

Mr. Samucl 9 s oecond string therefor~ br~aka when drawn against Lord Sl~sscr's 

dictum in Honey-w•::ll and the decision in the f3alsbury~ s case~. The pleadings by th'-! 

plaintiff as to breaches of the Occupiers Liability Act ,md the Electr:tc Lighting Act 

do not assist him in founding liability in th'' first de fondant. 

Liability ot Second Defondant 

The liability of thiei defendant turn.;; on his ototus in relation to thr: first 

aefeQdan~ and consequently to the plaintiff. 

The evidence from the plaintiff "1ac thut h.12: went to work with th-: ~Qcor1d 

defandant on the r~levant date but he was not ii1jurcd on any job of sccotld d·-:fer1dant. 

The second defendant and himself were at the work sit~ cs co-workers, although second 

defendant was in charge of him and paid him ~ -;: >":ht;; end of bushing operation. 

Fitzroy Pedlar for the first defendant gave> cvidcnc~ that second d;;;f.::;r.i.da;1t 

became a contractor with the first defendant by t1-n1dcr (Se~ exhibit 6). ;:! ::! naid that 

when the contractorvs tender is accepted th~ contr~ctor would rcc~iv~ ~ Purchaae Order 

or Purchase Requisition in the foHU of Exhibit 2. 

That Purchase RQquisition includes a ochedul~ with the conditions of th:::: contract. 

Condition 7 of th~ conditions demands th~t tho contractor, at his OHn ~xpcnse 

provide .tnsuran~e coverage against liability for inJury to any work <iL..\~i .;;ng;}t;ed by him. 

Condition 8 renders the contractor liabl~ for any damage or locs ~ust&ined by 

a worlanan in his ~mploy. 

The second defendant did provide the stipulated insurance coverage ,.i;J ca11 be 

seen from Agreed Documents in which he was t.o be the p-.:ovider of labour <i1;0 trens­

portation for tho bushing of trees from di~tribution lines. 

In a document (Exhibit 13) the second defendant when reporting th..:. accident, 

accepted that the plaintiff was employed to hin in this way "Hr. Lancelot Forbes one 

of the workmen employed by me was cutting a gu.'.l!lge tree limb when he lost hii:: balance 

and fell from the t:rec." 
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From the evidence I make the following findings of fact~ 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

the second defendant wao at the material tim~ 
an independent contractoc. 

the plaintiff was in hir; e'ilploy during the 
bushing of distribution lin(;)G and the pruning 
of trees on 17th July, 1990. 

the second defendant was in a master and 
a~rvant relationship with th~ plaintiff ~nd 
owed him a duty of car~ which involved the 
provision of a safe syst~m of work. 

the second defendant ncglig~ntiy failed to 
provide a safe system of work and that failur~ 
resulted in the plaintiff:; c fr1juries. 

th~ oc.cond defendant is sok ly liable for the 
plaintiff~s injuries aud lo~s. 

General Damages 

The plaintiff has suffered serious i njuric3 which have rendcr!!d h:.bn paraplicgic 

from his 6th and 7th vertebrae with accompanying immobility in both hip3. h~ is 

also Lnpotent and incontinent consequent on his paraplegic condition. He will be 

confined to a wheel chair for the rest of his life and has a permanent pcrtial dis-

ability of 60% of his whole person. Damag~s for similar injuries came for consideration 

in Donald Gray v. Attorney General et al C.L. G008/86 and Josephine Eub~nks v. 

Keith Thorpe C.L. 1988/EOOZ. 

In the former case which was decided in 1969 Courtney Orr J. (Acting) ac he 

then was award~d En amount of $352,00 for pain ~nd suffering and lose of 3menities. 

That awardp taking into account the present consumer Price Indcxp Co1~vc 1:ts to 

$2 .112 pooo .oo. 

In the latter casep Cooke J. in 1990 award~d the plain~iff an ::u:aou•:t of $300,000.00. 

That amountp using the praevailing consumer Pr5.cc Inde:x~ converts ·~o ~lpl7!~~395.00. 

In my opinion, in the circumstnaces of thi~ casep the low~r award r8fcrrcd to 

above does not apply here. 

I am minded to award the plaintiff an runount of Two Million Two Hundrcu aad 

Fifty Thousand Dollars ($2,250POOO.OO) for pain end suff~ring end loss of amenities. 

And I so award. 

It is now ~~~essary to consider the alements of (~) futu~~ lacs of carni~gs and 

(b) future expenses. 

With regard to loss of futur~ earnings the plaintiff at 20 years of ,.,_ge at th~ 

time of hie injuries was earning $60.00 per day as a labourer. 
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Mr. Samuels submitted that in the light of ovidence adduced, the plaintiff 

would have graduated to a gr3de B linesman wi:h an average we~kly wage of $2pl50.00 

per week. 

I am not convinced on the evidence that ii.:-. Samuels 9 submisoion i~ correct. 

Neither do I .<>.cccpt the correctness of i>i:i:-. Robil•son vs contention that plaintiff9 s 

earnings would r~mains static at $60.00 p!.~r da.y. 

I find thatp !'lnd this is speculating ao I :im entit:..cd to dop the pl~iutiff ~o 

daily earning would increase to about $150 per ~ay. At 5 day~ pGr week his weekly 

wage. would be $750.00. I am prepared to UE:':: ::.. multiplier of 15 years. The plaintiff 

would have earned an amount $750 A 52 x 15 "· $585,000.00 and I awnrd nim that amount 

as loss of future earnings. 

I now come to the element of prospective expenses. 

Mr. Samuels is quite right when he aubmitt r.:d that !:he plaintiff can :cecov~r 

expenses reasonably incurred as a consequenc" of his injury. Tho3c cxp c;!UO~G in a 

case of serious personal injury may form n Dubstantial part of general JamageG. The 

court has to consider (a) how long those expens0s arc likely to last (~) the appro-

priate discount for plaintiff's receipt of a lump sum. 

The former consideration is dependant on r.hc lif ~ expectancy of th~ plnintif f 

since prospective expenses will last for thz p·::·:dod of that 8Xpl,;.!ctancy. 

In this cascp the issue of the plaintiff 9 a life expectancy was rnis~J only by 

Mr. Samuels in his final address. I hope thr.t in futur'-' cas,.c which bear t:hc 

characteristics of the instant case couns~l will give full argument and co~1sideration 

to the issue of life ~xpectancy. 

In the case of Radford v. Jones and Anor. 1~73 C.A. No. 1Z2 three points were 

stated to be important in assessing this aspect of damag~s. They ~r·~~-

(a) the multiplier in respect of metters conistcnt 
with a plaintiff~ s treatment and welfar•~ is l10i: 

the same as that for his working life, but ls for 
thu whole of the balance of his llfe. 

(b) the nature of the assistance which the plaintiff 
would .requ.U:e for the rest of his life. 

(c) the multiplier must run from tho dcte of trial. 

The plaintiff in Radford was 31 years old at the d;,:.te of trial aH-::i held a life 

expectancy of 40-45 years. In those circumstances, the learned trial judge applied 
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a multiplier of 17 years from the date of trial which was upheld by the •'.;ouct of 

Appeal. 

In the instant case, the plaintiff at trial is 25 years old. He hor; suffered 

very serious injurieg and ho will need a wh~e: chair for the rest of his lif 8 ~s a 

means of locomotion. Howeverp in February 1991 ~ medical report (Exhibit 9) from 

Professor John Golding stated that the plaii.ltif f ~as Hble to put himself in :-: wheel 

chair and was th~n receiving occupational th~repy towards the activltie~ of daily 

life. In March 1991 in a report (Exhibit iO) fro~ the said Professor Goldingp the 

plaintiff would net need professiorta.l nur.-; ir:[, : a re b~yord. wh.<t could bo gi•Jen by a 

member of his family as far ns pressure sores i-; c; r~ conc~rned. iu1other ~cport dated 

the 30th Marchs 1994 showed improvement in hfo condition ::in far ac p:cooGur~ :::o:C'<!S 

were concerned. Some were healed and oth~r.:; h:::.:-,ling nntl h~ har~ renchcd mn.~!:i:!'lum 

medical improvement with a 60% impairment of hie whole percon. 

I have dcduceC:. from the certification:; r .-,f .: rr·:.d to~ th<"t although th2 plaintiff 

suffered serious injuries his situation io not cuch os is attractiV8 of futurG 

professional or oven quasi profGssional nursin~ ca~e. 

It seems howev.~r 9 in:. the nature of his inj uries~ that hu will n:::c<l ;;nursing" 

care. I am constre.i:ied to accept the mediccl c c :;:-tificat.; that ouch ctu:'; could be 

provided by a family member. In such a cas~p th~: plaintiff can rccove:l~ damng·2s for 

the value of the Oi!rvices so rendered as was h1'Jl(: in Cunningham v. llurrison ( 1973] 

3 W.L.R. 514. 

In my judgmentp the provision of that car.; would V.'.!.lue $500 per we,-.k. The 

annual expenses would be $26,000.00 anu I apply ~ m~ltipli~r of 10 ycnr3 so that the 

plaintiff's exp~nscs for that period would be $260~000.00. It is to be notB<l that the 

multiplier of 10 is not to be treated as tho plaintiff~s lif~ expectancy ~< t which I 

have made no finding. 

The plaintiff is therefore awarded an amount $3~095,JOO.OO a~ g~nc. r2l c'iu::,Ulges 

made up as follows~-

$2,250 9 000 

585,000 

260p000 

$3,095p000 

for pain and suffering ond loc::; of a-;n;:.n:! ·;;ics 

for loGs of future earnings 

for future 11r.ursing'1 cc:.:-c 
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The amount of $2,250,000 tc bear int~rcst of 3% ~a of date of service of 

Statement of Cl~im. 

Special Damages 

The plaintiff claims under this head i:lamages from date of r\ccident in 1991 up 

to October, 1994. 

He claims~-

(a) the cost of a wheel chair every 5 years for 
50 years at $6,000 each~ 

(b) the cost of repairs a.rid z-eplaccment of p.:irts 
every 2 years at $1,000 each' 

(c) dressings; 

(d) soap, detergent and other tcilzt articleo; 

(e} medicine and urinal baga~ 

(£) wages for domestic helper, practical nurs~ 
and occupational therapist~ 

(g) loss of earnings for 225 weeks. 

His claim totalled $1,390,315.09. 

The claims for damages for domastic helper an<l occupational th~ra~ist hsvc not 

been proved and no award is made in relation to those clnims. Thu amounts claimad 

for the "practical nurse19 Angella Francis nnd the cost of the wheel chai-.:- are 

inflated. 

In the case of tha "practical nurse" Angi:lla Franci:J on the evid~nco,: I hold 

that she was no more than a domestic helper attracting no more t:ha:1 $50C pr: r week as 

wages. At the inflated rate, the total claim forha: s~rvic~ was $30ljoao. I would 

award $121, 160 for the services of Angella Forbes thu.:; :.: .:iducing chat clai.a by $179 ,820. 

Mr. Samuels in the claim for the cost of wheel chair::; ancl th(.! rupni.cc ~ baced 

his assessment on a 50 year life expectancy for th~ plaintiff. 1 do not ngrcc with 

that life expectancy being used as the multiplier, (S~e R.:lJforu 1 s case where life 

expectancy was 40-45 years but a multiplier of 17 was used in calcul.c;.ting damages}. 

I find that a multiplier of 15 would be proper in this c~se. I th,~refor~ award 

$18000 as the cost of wheel chairs at one every five years for fifLecn ycn~s at 

$6,000 each. The cost of repairs at $1,000 every~ years would be $7,000.0v. The 

total cost for wheel chairs and repairs would therefor~ be $25,000.00. 

I was not given any proof that the plaintiff would have earned any mora than 
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$60 per day or $300 per week to date. I would therefore award the plaintiff an 

amount of $67POOO.OO for loss of earnings. 

The plaintiff is awarded a total of $535,696P09 as Special Dru:nag8e with 

interest at 3% as of 17th July, 1990. 

In conclusion 

(a) there will be judgment for the plaintiff against the 
second defendant with d2".!lagcz assessed as follows: 

(i) $3,095POOO nc Ganeral Damag~s with 
interest of 3% on $2p250,GOO th~reof 
from date of service of the Statement 
of Clam; 

(ii) $535 ,696 .09 .:i.s 3pecial Dam&ges with 
interest of 3% a:: of 17th July, 1990. 

On the issu~ of Costs the first defenuant is to have costs asreed OL taxe<l 

payable by the seco~d defendant. 

The plaintiff is to have costs against the second Jcfend~nt to be agreed or 

taxed. 


