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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA ;”EQ S
FAMILY DIVISION

SUIT NO, D1990/F060

BETWEEN HORATTO FORSYTHE PETITIONER/RESPONDENT
AND ANNIE FORSYTHE RESPONDENT/APPLICANT

(Summons for Division of Matrimonial Property)

In Chambers.

Heard: 29th June, 1993.

Miss S. Mitchell instructed by Frater, Ennis & Gordon
for wife/applicant.

o
Miss C. McFarlane i{nstructed by Ernest Smith & Co. for
husband/respondent,
July 27¢h 1993
Harrison J. (Ag.)
(Oral judgment delivered)
1. Reference 1s made to Summons dated 4th Deceﬁber, 1992 and filed by the

wife/applicant. Her affidavit in support is adverted to.

2, Issues in the case:
(a) Whether the wifc/cpplicant has an interast in all that parccl of
land part of Tanglewood ragistered ot volume 993 Folio 93 of the Register
Book of Titles.
(b) Whether therc was a common intention and/or understanding that

the parties would jointly acquire a home during the course of the

marriage.
Certalin particulars noted.
1. The parties were marricd 8th December, 1985.
2. A husband's petition for dissolution of che marriage was presented on

the llth February, 1992 and a decrec nisi granted dissolving the marriage.

3. Copy of Petition exhibited to Affidavit of husband dated 11/2/93.
b Allegation in Pctition that parties separated or or about 15th March 1989.
5. Copy Duplicate Certificata of Title for property koown as Tanglewood showing

where transfer was cffocted o the husband solely on November 2, 1989,

5. No response to husband's affidavit dated 11/2/93.




Conduct of case in Chambers

Ia There is an Affidavit filed on behalf of the wifefapplicant that is
dated 23rd November, 1%%2Z.
2. An offidavit is filod on behalf of the husband which is dated 11/2/93,

3. Orzl evidence was given by the husband under cross cxamination.

dain isgredients of

Wifc's Affidavit evidence

(a) After the marriage they did not set about buying own home imﬁediatcly
but there was a firm uadcrstanding that they would buy a home and it
would be jointly owacd.

{b}) A decision wWas token in 1989 to purchasc home in Tanglawoqq, St?’Ann.

{c} The husband paid deposi: and was to pay monthly mortgage iﬁstalmcgts.

(d) She undertook all expcascs for child of the marridg: ané pdi& grocery
and utiliﬁy Silis. This she said was done in ordcr that husband would
be in a better position to pay mortgage.

() She operated a boutique and earmed between $10,000,00 to $12,000.00
monthly,

£ Despite the understanding between themsclves, the husband conducted
transaction and had trausfer effccted in his own name.

Ingredionts of

Husband'’s Affidavit evidence

(a) They never discussed question of purchasing home or any property
jointly.
(b) The wife never worked nor paid expenses for child and neither did

she pay utility bills.

{c) He sold home previously ownad, in 1984, investad menLy, and on
November 2, 1989 he bought property at Tanglewood,

(d) During the negotiations for purchase of house the wifs was not living
with hin,

(o} The parties had frequont quarrels. On 15/3/8% he was seriously injured
by his wifc and she left the matrimonial home on that date.

{f) There was an attempt at reconciliation whereby the wifa returned ﬁbl_
Tanglowood. They could noi agrec and after two wosks she left, taking

the child.



Comments

Saparacion of the parties

The husband asserts in his affidavit and maintains when cross-examined
chat they were separated on 15/3/39, No issue had beenm joincd‘wherg that date
is concernéd. The petition for dissolution of marriags exhibited suﬁports this
contantion,

Acquisition of house at Tangiswood

The wife asserts that thoy decided to purchasa a house in 1989, The
husband contends on the other hand that there were no discussions about a
joinc acquisition and that om 2/11/89 he bought the housc from his personal
funds and that the transaction ook placc after they had scparated on 15/3/89.

Source of Wife's income.

Quite apart from the statoment in her Affidavit thaﬁ sae earned between
£10,000.00 -~ $12,000.00 monthly from a boutiquec she operated, no evidence has
buen adduced to substantiate this allegation. At the ond of the day it still
remainsg a mere allegation,

Dressmaking scems to boe hor source of livelihood howaver. The husband
admitied under cross~examination that she did jobs for & Mrs. Hector who would
bring materials to her 2 or 3 timzs monthly. To his knowlzdge she was the only
person his wife scwed for and no one assisted her in sewing clothes. He had
revar asked how much money she charged Mrs. Hector. Although there was an
arrangement between his wife and Mrs. Hector beforc they got married he caa
rccall that materials werc brought o his wife after marzrisgs, for a period

""" between 6 months and ome year.

No evidence was adducad by the wifc as to the zums of money paid by
her in respect of grocery and uzility bills., It is noi cloar cither what
was the sum spent by her in un&crtaking the expenses for tho child.

At the cnd of the day T nm far from belng satisfiad zhat the wife was
rcally earning the sum claimed and undertaking these exponditures.

The husband on the othsr hand is a marine pilot zarning $16,000.00
noathly, and upwards. He had ¢h: rosources to have acquired this home.

fdis evidence is that h: provided $175,000.00 from his own savings to
assist in purchasing the housc. The balance of the purchasz price, that is
$150,000.00 was obtained on a mortgage to him from Vicioriz Mutual Building

Socigty inm November, 1989. Tho transfer was registerad to him solely on 2/11/89.



Findings and Conclusion

The Court finds the husband/respondent impolite at iimes during
crouss~examination. Nevertheluss I was convinced and I so hold that he
¥as a truthful witness. The evidonce is overwhelmingly in his favour. The
wife has failed to prove that shc has contributed to ths acquisition of
this house at Tangloewood and tha: she has acquired an interast in the property.
I also find that although the partics had Plans of acquiring a home during
£hs course of the marriage the acquisition of housc atb Tanglewood was not the

rosult of this intention,

The declaration and oydor sought in the summons ar: Berzby dismissed.
The husband/respondent shall have the costs of zhe proceedings with a

-~

Uiredficate for Counsel,



