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\\\\ " In 1940, Eliphas Thomas purchaéed three acres of land, identified

as ‘lot 17 in the Sunning Hill Land Settlement,'St. Thomas . At that time
‘Eliphas wdé‘living with Adella Delpratt as man and wife. The plaintiff

~said that Eliphas asked her husband; Robert Forsythe, to join in the

purchase because he, Eliphas, could not paf for all the land. This offer
(:w\ was méde in a conversation at which Eliphas, Adella, Robvert and the plaintiff
were pregent. Robert said that~he wouldrlike to lock at the land. As a
.result,.he aﬁd theqplaintiff were.shownAthe lot by Eiiphas. Robert accepted
the offer. Under én orai agresment the land ﬁas divided eqdallyvbetgeen
Robert and Eliphas. Partition wasveffected by a gully and a wire fence.
‘Robert was to pay £31.10/¥ to Eliphas. The plaintiff séid that then and

there she saw Robert pay money to Eliphas. Robert and Ellphas occuplea

their respective portions of land without any disagreement between them for

<¥’; over twenty years. Eliphas was a tailor. His tailor's shop and dwelling
nouse were on the land. In 1942 Adella left him, therebj ending an

, y : ,
association between ‘them of over fourteen years. In 1948 he married the }
defendant. On 5th December, 1960 he madé a will in which he named Lo:enzo
"mEaﬁéfdéwéﬁd”iHé”déféndaht as E&ecutors. "The house together with one acre

and a half more or less (land)" was giveu Ly the will to tho defcndont for 7 o
. ® .

her life with remaindér to the lawful children of Eliphas' son, Alfred
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Thomas. The defendant was present Qhen the will was writfen, and she heard
Eliphas tell the writer that the land was one and a half acres. Eliphas
died on 27+th December 1960. His will was proved in the Resident Magistrate's
Court Saint.Thomas on 29th August 1961, Robert culfivated his portion of
land. He aiso sold small plots to various purchasers from time to time.
Thrée of sﬁoh purchasers who were.still in occupation of the land they
aoquired,:corréborated the plaintiff in this particular. The. plaintiff was
also corroborated by Adella Delpratt as to the ciroumstanoés under which
Robert became owner of tﬁe land. Robert died intestate on 24th.April 1961.
Letters of Administration in his estate were granted to the plaintiff on
19th May i9645 At the time of Robert's death the 1% acres which he owned

originally had been reduced to about 2 acre by the sales made before his death,

Trouble over the land arose between the plaintiff and the defendant after the

death of Robert. The defendant claimed that Robert's occupation of the land
had been as agent for Eliphas. She ousted the plaintiff from possession of
the 2 acre.  The plaintiff sued to recover possession in the Resident

Magistrate's Court, St. Thomzas. The Magistrate gave judgment for the

defendant. In his reasons for judgment he found that Eliphas appointed

Robert "to act as his agent in cultivating and letting the land" and that
"all the activities of Robert Forsythe on the said land was done in connec-—
tion with his duties as an agent of Eliphas Thomas."

Theré was no evidence that Robert had-cultivated any. part of the land for the

" benefit of Eliphas. There was evidence in the plaintiff's case that Robert

had sold part of the land he occupied. A witness called by the defence,
Zepheniah Kelly said that he rented land from Robert at first. In the

hurricane of 1951 his home was blown down. After the hurricane he asked

Robert to sell him the 1and. ‘Robert said "he could_not rent lease or sell’

© admit fhat'if Robert and Eliphas had an arrasngement about the purchase of T

as he has given up possession after the death of Eliphas to Anita Thomas."

Since Bliphas died in 1960, it is difficult to understand how this reply'

~could have been made by Robert to a request to sell land which, as it appears

in the printed record of the examination in chief was made shortly after

the hurricane in 1951.  The witness was forced in cross—examination to

"land he would not know. = There were unmistal .ble indications that he was

a witness of convenlance. There is really ¢.ly ons source which was capable
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of giving rise to this particular finding of the magistrate that Robert was
in occupation of his portion of land as agent for Eliphas. This is in the
evidence of the defendant.  She said,

(a) +that Eliphas had so informed her, and
(b) +that after the death of Eliphas,; Robert told her

to go on the land because it "belonged to my husband".
(a) is of course hearsay and inédmissible. (b) amounts to a declération by
Robert against his proprietary ihterest ih the land and was admissible in
evidence after his decath. The magistrate did ﬁot iﬁdicate the material on
which his finding was based. It could have been on the strength of evidence
which ﬁas admissible as well as évidenoe which was’inadmissiblef This is
an ungatisfactory situation. Not only has the magistrate failed to identify
the réaSops why he resolved the particular qﬁestion'of fact in the Way.he
did, but also it‘is clear thatrthe finding could have been made, in whole
or.in paft, on inadmissible evidence. Even if it had been made on the
admissible evidenoe; substantial objections to its validity remain. In the
first place, the testimony of the defendant as to what Robert had said to
hef Was plainly self serving in nature. The magistrate was bound to take
this into accouht in assessing its value; Secondly, and wore important,
the allegéd declaration by Robert flies in the face of overwhelming evidence
to the.oontrary. It was not disputed that Robert was in peaceful possession
of thé iana.for over twenty years. 'During this period he performed acts
erenjoyment which are incompatible with mere agency and for which the only
reasonable preéumption is ownership. In our view it is unmistakeable that
in'rejécting the évidancé éf,the plaintiff and Adélla'Delpratt, the

magisfrate did not make proper use of the advantage which he had in seeing

‘and hearing the witnesses. In this situation the critical queétions of

fact #hich arise for decision are at large for the decision of this court
in accordance. with the third proposition stated by Lord Thankerton in

Watt v. Thomas /19477 A.C. 484 at 488.  When the full effect of the

‘circumstance that in his will Eliphas made a disposition of 13 acres of

land, and that the deféndant was present when the will was written, 1is

appreciated, the conclusion is overwhelming that Eliphas and Robert had

“agreed to divide the three acres of land between them as the plaintiff

and Aaella Delpratt sald, and that Hobert was in possession ot his portion
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as owner. The plaintiff, as‘administratfix of his estate was
entitled to recover possession from the defendant and the
magistrate should have so ordered.

The appeal is'allowed with cosfs fixed at $30. Judgment
in the court below is set aside and judgment entered for the
plaintiff with costs to be taxed. Order for possession fo;thwith

of the land as described in the further and better particulars

dated 21st March 1968 and filed that same monthiqvﬁpe court.
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