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IN THE SUPKXME COURT OF JUDICATURE QF JAMAICA
IN COMMON LAW

SUIT NO. C.L. ¥124 OF 1985

BETWEEK ~ OWEN FRANCIS PLAINTIFF

AND COEPGRAL BAKEK FIRST DEFFNDANT
ARD CONSTABLE BENTLEY SECOND BEFENDANT
AND ATTGRNEY GENERAL fHIKD DEFERGANT

Gordon Robinsorn, Bert Samuels and Normen Harrison for Plaintiff

Frank Willieme of Attorney General's Chembors for Third Defendent.

Heard: Fcebruary 26, Jupne 6, & July 31, 1991

ORAL JUDGHENT

LANGRIN, J.
Thiz watter comes up befoure me for sssessment of damages; the first
defendaut having accepted liability for ssszult upon the plaintiff.

The Thiré TLefendant is being sued by virtue of the Crcwn Preceedings

The plaintiff 2t the materizl time wos #nd still is a3 Telephoue
Operztor, 30 years cld emplcyed te the Jemeic: Defence Force and resides ot
32 Harcourt Xoad, Kingstem 16 im the parish of St. Andrew.

The incident in which the plzintiff susteined his injuries cecurred
on-June 16, 1%i5 whilc bhe was fixing hic entenna cn his roof. A car stepped
at his gate sand men dressed in civilian clothes started shooting at him.

He descendud frow the rocf top and told them thet he lived on the premises.
le was shot. lie wes admitted to the Kingston Public hoopital whure the
injuries he sustained weroi-

(1) Gumshct wound to left chest at the left cestzl margin in the

autorior axillory line.

(2) Semage to his left kidney; gpleen, left hemi-dizphragm, lefs lung

2nd pluera end small intestines.

(3) IBicod in the peritonesl cavity

(4) Paropicgie and loss of gensatison below the sensory level of L2




N

He was resuscitated and subjected te 2 laparotony under general anaes—
thesia. At surgery the left kidmey was found to be shattered and remcved.
The spleen wes also removed and there were nupercus helos in the small bowel.
There was a traumatic parsplepiz ot the level between the 12th thoracic znd
first lumbar vertebrae on the left side and 2t 2 level of the fifth lusmbar
vertebroe on the right side.

The: plaintiff was totally disszbled from the time oF ths: injury until
the end cf Soptember 1985. 4C the end of 10 doys after surxgery he was trams-
terrad to Mone Behobiliiation Centre. He was discharged from Rehabilitaticon
Centyc on 7/8/85 but attended apein on the 17th September 1985,

Lr. Lawson Dcuglas, Consultant Urclogicrl Surgeon whe had examinec
the plaintiff cpined that the guunshot wounéd has ivterferred with the merve
supply to the bladder and although his symtoms may improve it is unlikely
that he will agein heve entirely normel bledder functirn. The nerves centrol-
1ing sexuzl functicn; have 2lsc beer damnged ond zlthcuph his symptoms may
impycwe with time it is unlikely that his sexual funcuden will ever be entirely
normel.

Dr. Charles Thesiger, Consultant Psythintrist, szw the plaintiff om
the 10th August, 1989 2nd found thet he was still showing signs of & reactive
deprassive state as 2 result of the trzuma. Until he ic #bic tc regein
sdcguate physical function his psycholegical recovery is unlikely to be complete.

A final mediczl Report wog dome on February 25, 1991 iu which Dr. Jobn
Grolding, Consultamt ond Prefesscr of Orthopaedics assesced thet the pleintiff
bae n whole person dicobiiity of 35X, taking into acccunt the paralysis of the
left lower extrewity, the weankness of the right lower extremity and the difficuity
with mixturiticn and sexunl Alsfunctior.

General Dimogos

1. Przin & Suffering and Lesg of Amenities

Mr. Rebineon submitiod that en awerd of $75G,0065.00 uncer this heac

was reascnoble. he referred fo the unreperted case of Kigkiwe Limited v. Deboreh

Saimon (1991) Supreme Court Ciwil Appeal Ne. 61/89 in which ou award of
$50C,600.00 wes made. According te hie the injuries sustrined in that casc

was leee sericue then the dpstont case. Mr. williams on the cther hanc




submitted that the injurics in the instonmt case are far less serious and
the award should bu in the zregion of $13¢G,000.00.

1 find some siwmilazwity of the instent case with the case of Doneld Gray v.

The Attorney General & Commtoblie hills reported at p.15i of Vel.3 of Khous

Farsomal Injury dwnrds. The permement Cisability of ¢he tetel bodily functicn
waeo €0% while the instont cane woes asgessed at 35%2. The sward in thet cass
was §352,006.00. The pleinciff used to play footbzll, badmingten, visited
the gym, participated io cthictiecs a2nd swinming.

In my jedgment au osmrd of $400,0006 under this hesd would reprecent o
raascncble compemsation ©o the plaintiff,

(2} Loss of Eorming Cipacity

Mr. Robinson submitted that I should moke an cward of $3006,0006.00 for
loss of future carnings.
The evidince is thet the plaintiff went te Marcus Grnyvey Scecondcary

*

Senccl. He did not sit any G.G.E because they were pot offersd but he acquired

o)

Seivel Leaving Certificske. There wac on intention on thoe paxt cf the

plaintiff to study for & yeawe in order o cbtain the degroe of Mesters of
businegs Administration. %5 appliced te the Ceollege of thﬁ Ceymon Islands din
1983 for & Catelcpue. Be admitted not having the funds to purcuce the courses
at on estinated cest of TSSHL gor course but expected #o be assisted by o
velative. Iudeeﬁs it is uncortain whether he would heve been accepted as a

student.

In the well kncwn cnee of 5.5. Singleton ébbe, vo. S.5. Paludina (1927)

AC. 16 it was decided that the pleintiff rust show thot o porticular item of
cdomnge is not too rewmote bafcr: he can recover for it.
it is usually th: erse that in young children domeges for loss of earning

cupocity are recoversble. Seo Sines v, Lowrencu (1969} 3 AER 267.

Mr. Wiliicus submitied thot I make no award becouse it would be toc
gpeculative, T find pe credible evidenee for meking o awarc undrr this heod.
The ﬁlaintiff may rowever, be hendicapped ir finding gecd paying jobs
in the ficld cf bis cheice cue o the lock of facilities arrspged for his kind
of dismbility. In the civesmetsuces I moke on award of $60,006.06 for handicap

o the lzbour market.
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less of future cure

The plaintiif at the dete of trizl wes 30 years old and with only one

ki¢ney which n~ccording to Dr. Trever McCartney, Consultnnt Surgecn, would put

his lifc in great jeopardy. i comsider a multiplier »f 12 to be reasonable

%

2 adequatce.  fror the evidenee before me 1 find that the plzintitf would

require as undey:s-
helper ~ $150 per week x 57
Eedicotion - $5060 poy ovmum
Transportaticn - 3120 pey week % 52
Kidrey treatment - $400 per anoun

Tctad

£240
400

$14940

With ¢ aultiplicend of $14940.00 and a multiplier of 1Z the total yoild under

thiz heaéd would be $179,2580.66.

1 make an award of $27,.064.00 for the cost of o wheel chair.

hggravated Demeges

There ic no evidence before ne ao to why the Folice fired cu the

plainiitf but o recsonable irfocrence fcr such comduct oppunrs to be that the

Felice was too cought v i ¢he pursuit of serious ceriwe,

there was a cefinite

foilure to carry cut any sigrificent investigation before opening gunlire oo

the pleintiff. 1 moke on awaxd of $20,006.00 under thic hend.

fpecial Bonapes
I #ilew the following itoms of special damnges:
1. Travelling ospenses te ond from hospitad
2. Items of clothing look

3. Cost of medical

4, Gost of tivusehoid Helpor

Total

The Awarc

$16G.00
55.00
160G.00

140¢.00
$261%.00

In the light of the foregoing there will be judgumeni for the plaintiit

agninet the 3rd defendant oo under.

Special Domepes: $29:5.00 with interest 2t 3% from 16/6/85 to today.




Gereral Domapges: $66¢,280.00 made up as follows:-
Podn & Suffering & Toss of amendties $400,006.00
<;_) Homdicap on Laboux viarkos 48 .,006.00
ILess of Yuture care 17%.,280.00
Cogt of whecl chaix 27.,0600.CC
Aggravated Dramages 26,0600.60

Total $666,280.00

g i et et e

with interest at 3% on $463G,000 from the date of the service of the

wrii, 9/2/86 1o tcday.

N . G . « P » . N
<; j “he cefendant must pay the pleintiff's cost to be taxed, if not agrend.
o
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