IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L. 1996/F021

BETWEEN SAMUEL FRANCIS
AND THE PRIORY SCHOOL TRUST SOCIETY LTD.
AND THE CHATIRMAN OF THE EXCUTIVE
COMMITTEE OF THE PRIORY SCHOOL
TRUST SOCIETY LTU.
AND HENRY RICHMOMD HAROLD FOWLER
AND CHATRMAN OF THE PRIORY SCHOOL
BOARD OF DIRECTORS (REFERRED
TO AS THE PRIORY SCHOOL TRUST
AND

MICHAEL S. FENNEL

M. R. S. Pernshadsingh Q.C. fon PRaintif

PLAINTIFF
FIRST DEFENDANT

SECOND DEFENDANT
THIKG DEFENDANT

FOUKTH TEFENUANT
FIFTH GEFENVANT

Mi. D. MeKoy ot 2nd, 3ad and 4th Defendants instructed by Williams McKoy and
Pafmer.

(\ IN CHAMBEKS

APPLICATION TO STRIKE OUT GRIT OF SUMMONS

HEAKD: JUMNE 19, 1996 AND SEFTEMBER 30, 1996.

KARL HARKISON 7.

On the 19th June, 1996 an application was made before me

- X0 strnike out the Wit of Summons gifed herein againsl the second, Lthind and

founth defendants in the above action. 1 hearnd argumests and submissions {rom

both sides and had neserved my ruling.

The Grounds upon which the defendants nrely anc:

"1. That the Siaiement of Claim ciscloses rno redsoncble
cause 0f action againsit the second, Zhinud and fourth

defendants.

2. That ihe wiult of summons and the astatement of claim
faill Lo arequaiely Adentify "The Chaimman of the
Executive of the Priony School Thusi Socieiy LAd."
and “"Chainman of the Friony Schook Board of Tirectons
neferned o as the Friony Schoof Trust Councel.”

The wiit of surmmons was giled on the 18% Manch 1996 and @

document headed "Condifionak Appearance” {4ied on the 7T£h Maich 1996 by

Atlonneys-at-Law, WLlliome, McKoy and Pakiern fen and on behali o4 <he second,



-

thind and fowrth defendants. 1< sought Leave of the Fegistran theis
" This appearance {8 to siand as uncondiiional
unless the defendants apply within fouricen

days to set asdde the wiil heredin and service
0f the Notice of Wnit of Swmmons upon him.

Sgd, Kegistrhar'

11 would scem however, ihat the Regisinan did nod grant
Leave as hen signatune has not been afgixed below the notice referred £o
above. The neconds also neveal that the swmnons to ATuike oul was filed
on the 19th Manch 1996, but June 19th 1996 was sef as the date forn it to
be heand. 3o, 4in truth and in fact the appbication was made {n Liae fon
the appeanance o remain condifional. Unfortunately, the Cowik Adrdnisiraion
did not send the document and §ile to the Regisitran and instead o uale was
fixed gorn the summons %o be heand without Leave being gunted. 1Tu £ighi of
this omission Mn. Tershadsingh has submitted:

1. That since £eave was noi ghantec fon the Conditionci
Appearance g§ilLed on the 7th Manch 1996, it had no
Legak force on validity whatsoevern as an unconcditional
appearance. In the circumsiances, he argucd ithat the
defendants would have had no Locus standd o make the
apptication which was now begore fhe Count.

2. That the "document” headed "Condifional Appearance®
cannol be neldied upon to craw an Angerence in Low
that it has become uncondifional.

3. That 4§ Zhe defendants had obtained Leave and ihe
Zine o mare Lhein applieation hed expired, thai
appearznce would have become unconditiondl and They
would have been csiopped from making an application
Lo stnike out. 1In those circumstances rthey would
be obligeda fo fife a defence Lo the siaiemeri of
ekaim.

4. That the applicatior. ought to have been supponted

by an afiidavit.
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how, 4t 4s a fundamental rule of proctice thui a degendant
in a civil action does not have any Locus standd until he has enterec an
appeanance. Therefore, 4§ he wishes to defend an action he musi enter an
appeanance. (See 53 of the Judicature (CAvil Procedure) Law).

A defendant may however enten a condiiional appearance
Ai§ he intends to challenge the junisdiction of ihe Court on to naise ihe
point that therne has been some uegulanity in the issuc or service of the
wiit, This "conditional appearance means that it 48 an appearcnce ir quubifdied
terms .

Where however, the defendant ecntens ¢ conditional appearance
and the point which he nadsed is disposed in favourn of the plainfif( xhen the

appeanance will nemain an unconditional. (See Somprofex Ltd v Fhiladefpha

Chewing Gum Corp. (1968) 3 ALL E.l.. 26)

What then 4s Zhe effeck of a conditional appesrconce? 1t
48 stated in the English Supreme Count Practice, 1967 Editiow, that it ié a
compiefe appearance fo the action forn all pwiyposes subject only Zo the aight
nesenved by ithe degendant to apply fo set asdde the wuld on Zhe service
Zhereaf, on any ghound which he can sustain. 1L 48 my consdderned view
therefore, that the Leave of the Reglsinan is nequired merely Lo prevent
such proceeding {rom being abused and fo prevent delay. The Lamdd of Lime
At 48 said, is8 also insenfed for the same purposc. The plainiiif 46 ‘theregore
bavied from Laking any step based on the appearance until the iime gixed for
heaning the appbicetion has expired. tie may however apply Xo sirike out the
conditional appearance.
In consdiderning what is "rneasonable time® 4on the degendant’s
application, regard will be had fo the circumsiances of ine case, and 64 1o
whether the condifion was inserted in good faiih o mencly fon Lhe purpose
of delaying the plaintiff.
Section 191 of the Civik Froceduwnre Code provides infer aldas
“"The Count on a Judge may, at any sfage of ithe
pvroceedings, onder to be struck out on amended
any matten in any endonsemeni oi pleading which
may be umnecessarny on scandalous, on widch mry

tend 1o prejudice, embrrass on defay Zne {ain
ual of the action.”
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Although the Rules expressly state that application may he wmade «t cny stage of
the proceedings, application should always be made promptly.
Where the application 4is made on the basis itheit zhe pleadings
do not disclose a reasonable cause of action, no evdidence is aagmiified - sce

A.G. of Vuchy of Lancaster v L & N W Ry. [1892] 3 Ch. 178 and Tepubiic of Feru

v Peruvian Guano Co.(1887) 36 Ch. 1 489,

The nules of prectice meke A4 quite clean therefore, that a
conditional appearance 44 a complete appearance jor alh purposes sutfeet only Lo
the rnight neserved by the degerndant o seil asdide the wiit efe. and an appilention
to strnike out a wiit of summons on pleadings may be made at any stage of the
proceedings.

T am funthern of the view that the grilure on ithe part off the
Regisiny of the Supreme Count Lo phace fhe filed document Gegorne the Pegisinan
forn Leave Lo be granted ought noi to put the dedendants at a disadvainiage and
be wsed 2o prevent them being heard. Provided the Conditicnal Appecrance was
filed promptly, as was the case here, At 4is most unlikely thai zhe Keglsinan
would have refused Leave. 1t 48 also quite evident that the deiendants have not
{aken any funthen steps in the proceeddings since the §ihing of Lais “Conditional
Appearance” vhich could have prejudiced thein opplicetion. 1 hold thercgone, thal
£Lhe document §iled, which 4& headed "Conditional appearance” 4a indeed a valid
appeanance io the Wil of Summons and this pives ihe applicenis ZLocus siandd Lo
make the application before me. 1 also hofd thai affidvail evidence in support is

not nequired gon such mattens (A.G. of Tuchy of iancaster v L & if B Ry. [1492]

3 Ch. 278 and Republic 0§ Peru v Peruvian Guano Co. (1887) 36 Ch. ' 489).

The Statement of Claim in this action clleges inmien a’in, thet
the defendants in breach of a contract of employment unlawfully Zemminated the
plaintifig’s employment..... 11 speaks alao of the plaintifs and defendants
entouing ko a Lawful agreement of employment whereb: the dafenvants hod employed
the plaintiff for a set perniod of time punsucni fo certain Lot and condidion of
service,

The defence filed gon and on behalf of ihe {inst degendant has
admitted at parnagraph 1 that the pluirtifi was ot one Aime employed to ihe Filohy
School Truet Socdety Limited as a Dinectoa and rineipal of ihe Pidlony School and

that nis employment with the schoot was temdinatea, and xhis Towunaiion was Lawgul.,
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Mr. Mckoy submitted therefore, that since thene is a defence fo the action by
zhe schoof, that matten should be allowed Lo proceed to trhial as it was contended
by the plaintiff in his statement of claim that the school had employed him and
had dismissed him from his position as principal. On this basis, it was thenre-
gorne Mr, McKoy's contention that the statement of claim did not disclose a
neasonable cause of action against the third degendant.

M. McKoy also submitted that so far as the action against the
second and fourth defendants are concorned, the wrnit was inadequate because the
plaintigd cannot successfully sue an office. The simple neason forn this, is that
the swit being against the Chainman of the Executive Committee and Chaitman o4
the Priony School Board of Dirnectons, one would be unable to know who should
dedend the suit, as a number of persons have passed through these offices.

I am 4in total agreement with counsel for the second, third and
founth defendants whene his submissions are concerned and find that there 48
merit in the epplication. The onden is therefore made pursuant to paragraphs 1
and 2 of the summons {iled on the 19th day of March, 1996 and the wnit stwck out
against these defendants with costs to the second, thind and fourth degdendants Lo
be taxed if noi agnreed.



