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IN THE SUPREME comrr Of JUDICATURE Of JAMAICA 

IN COllllJJN Ulll 

SUIT NO. C.L. 1996/F021 

BETlllfEN 

AND 

ANO 

/WV 

ANV 

ANV 

SAMUEL FRANCIS PLAINTIFF 

THE PRIORY SCHOOL TRUST SOCIETY L1V. FIRST VEFENOANT 

THE CHAIRMAN Of THE EXCUTIVE 
COMMITTEE Of THE PRIORY SCHOOL 
TRUST SOCIETY LTV. SECONV VEFENVANT 

HENRY RICHMOND HAROW fOldLER THIJW VEFENVANT 

CHAt~ OF THE PRIORY SCHOOL 
80ARV Of VI RECTORS ( REfERREV 
TO AS THE PRIORY SCHOOL. TRUST FOUk.111 r;-ITTNOANf 

MICHAEL S~ fEllNEL FiflJI 1iEFEMIANT 

"1L- R. S. Peuluu:W.lfgh. Q.C. 6oJL P£a.i.nt,i.66 

Mil. V. Mckoy 6oJt. 2nd; 3Jtd and 4.th Vt'..'e.ndan.t.6 i.nAi:Jwdlz.d by WliLi.a.m.6 ldcJ<og and 
Pa.imelt. 

IN CHAMBERS 

KAJ(L HARRISON 1. 

APPLICATION TO SffilKE our ~Har OF SUMMONS 

HEAJ(V: JUflE 19, 1996 AND SEFTEMBER 30, 1996. 

On the 19th June, 1996 a.n app£i.c.at:ion wall made be601r.e me 

.to .6VUk.e out the. W!Llt 06 Summon.6 oiled hC!JLC?..bt a.gwi.no.t :the .6ec.on!i, tf.A.lr..d. and 

{JoUJtt.h de6enc'iG.11U in .t.h.e a.bove a.d:.lon. r he.wui aJz.gum<!J'ih ltfl.d .6u.bfill6.[)i.on6 {/wm 

both "i..dcu, a.nd ha.d 1r.eo~ved. my ILU.Ung. 

The GMund.6 u.pon wklc.h .the de6enct.a.n.U Jt.ei..y aJLC!.: 

Ii 1. That :the S.ta.te.me.ni: 0 6 Cla..<r.t CiA c.R..o.6 u Yi.O Jr.ea.ii 0 na.ble 
c.au.6e 06 a.ctlon a.ga..i.M:t .the ~econd, th»u:l cuui 6owi:.th 
defienda.nU. 

2. Tlza.t ilte WILU 06 .6wrimon6 and .the litat:C?.ment of; ci.lUm 
~ail.. to ar!equ.atet:.y .W.en:tl6y 11The ChtWur.an 06 .the 
Ex.ec.uti.ve 06 the. I·'lti.o1r.y Schoof. Tll.U6;t !:>oue;tt:f Ltd." 
and ~1chLWunan 06 .the P!Uo1r.y Sch.00£ BoMcf. 06 f.ji.Jr.ed.olr..6 
1r.e6C!.M.e.d .to a..6 .the Flti..o11..y School TJr.l.L6:t Cou.nc-i..£.." 

The WIYi.t o 6 .6 Wi1ti10 n6 WLU 6.iJ!..ed on :the. 1.6:t MaJtc.h 19 96 and a 

document he.ade.d uconc:Li.;llonai.. AppC?..aJta.nc.eu Ml cui on the 7th /t.ia,i.c.h 1996 by 

A:tto1r.ney1i-a..t.-L~~ Wil:.Li.LJm.lp Mc.Koy and Pa..Ui;~ ficJr.. and on beha£f; ofi ..the .6e..c.onc~, 
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:thllr..d a.nd fiowr.-th de6enda.nU. I;t .6ou.ght leave 06 :the f~e,g.U.t/iaJt :thc •. :t ~ 

nrh.i.6 a.ppeall.anc.e ,u to .titand a.6 u.nconc:U;U.ona.l 
unl.C!.6.ti :the de6encla.rz,t6 a.pply w.ltki.n 6oWU:.een 
da..y.6 :to !lei: Mhie .the WIUt hQ/l.un a.nd .6<!1tv.Lc.e 
ot :the NoUc.e ofi Wlcft 06 Summon.o upon him. 

Sgd. R.eg.Utlr.aJtil 

1.t would .oeem howevQ/tp .trud. the P.eg.Ubuvt did no-l qr..a.nt 

leave a.6 hevt .tilgna:twr.e ha.6 not been a.0 M.xed below :the no.U.C.e 1tr..6MJr..ed to 

a.bove. The ILec.ol'u:ll, aJ...60 ILevea.l .tha..t the .wmmon.6 :t.o }.jtJUke ou.-t w.u 6'(1.ed 

on .the 19.tk MaJLc.h 7 996 p but: Ju.ne 19th 1996 ~ hd 11.6 :thC!. do;t<!. 60"- .U :t.o 

be healt.d. So 7 .ln. .tJtut.h and -ln ~a.ct the app.U..c.a.U.on tAAU ma.de ht :ti.me fiolL 

:the a.ppea.11.a.nce t{) 1w.ma.ln c.onc:ll:Uon.ai... Un£old.una:tdyp :the Cow-i.:t Ar..r•!inf.A:Uw.i:.aJL 

di.cl no.t .6end .the doc.umen-t a.nd 6ile to the Re.g.UiJtaJr. ctnd w.tea .. d o~ ~ai...e IAW.l 

i)..i.xed 601L :the .tiummoiu :to be hea1r.d. without leave bung gllArited. In. J:.-<..ahi ot 

:thiA om.i.ll.6..i..an MIL. FeMhacUhtgh ha.6 .tiubmltted: 

1 • Tha..t .6htc.e lea.ve ~ no:t g1taM.ec~ 601L .the Con.d.,i.Uow;J.. 

AppeaJta.nc.e 6-(1.erl on. .t.he 7.th. 11.aJtc.h 1996, il h~td no 

legal 6011..c.e oil vo.JUCi.i...ty wf..J.Lt:l>oev<!JL r.u a.n u.n.con.dl:tlona.£ 

a.ppeaJta.nc.e. In .the chtc.wn.6.ta.n.c.M p he a./Lguc.d :that .the 

de6encial"h waui.d ha..vC!. ha.d no £.oc.t.ui .6.tancU.. to Tria.k.e .th<!. 

appUc.a.Uon whi..c.h wa.l! now bQ.601Le .the CoWt..t. 

2. Tha.-t .the Hdoc.urnen..t" headed rfcondLtionai. AppeM.anc.e11 

c.a.nno.t be Ii.med u.pon ,to dJu1w a.n ht6Vte.nc.e bi ..t.o..w 

.tha-t U ha.h bec.ome u..nc.oncU;U..on<.J:. 

3. Tha..t i6 .the de6c.n.da.n,Ui ha.d obtained teo.vQ. anct ~:he 

ti.me .to ma.k.c:. thei.Jl. a.ppUc.a.U.o n ~.d exp . .(11..edf .di.tA.;t 

a.ppeaMnce would have bec.ome. unc.on.dltio1·;(..,t a.nd i.:he!J 

woutd have been e.o.topped 61tom malUY!.f.i a.n appJUc..a..tion 

to .6.t!Lllz.e ou-t. In. .thot. c ci..Jt.c.wnll.tanc.e.6 .the!..y woui.d 

be obUged to 6..U.e a. defienc.e. .to .the .6W;c.met•.~·. 06 

ci.JU.ni. 

4. Tha..t .the a.ppUca.:ti.or. ou.ght to have been tu..;opoued 

by an afi6~dav.lt. 
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Now9 Lt i6 a. 6und.amenta.t. tw.i.e 06 pM<'.-tlc.e t:lu.d a. de6enda.n.t 

-ln a. c-lvil a.c.Uon doet> not ha.ve a.ny ioc.M .o.ta.nc:U.. until h<!.. 11.Ui Q.l"vtC!JLe.cl a.n 

a.ppea1r.a.n.c.e.. ThC!Jte.601r.ep -l6 he. to.ihhu to de6e.nd a.n a.di..on he. mu.6.t en-tell a.n. 

appeaMnce. (See 53 06 the Ju.cilc.a.twc.e ( C.i..vil r-Jc.oce.dww.} Law). 

A de.6e.nda.n..t may howevell. e.ntC?Jr. a. c.ondV:.-lonai. a.ppea1r.a.nc.e. 

.i..6 he WenM to challenge .t.he jUll.iAcLlcUon o~ .ihe CoWLt oil. .ta 1w.l.M!. .the 

po-ln.t. tha:t :thvr.e ha..l> be.en .6ome hutegui.M.i;ty ,fo the i6.6u.c. 01r.. M! .. ILvi..c.e 06 the 

f.IYLU:.. Th-<A "concU.t<..onai. a.ppe.tVW..nc.e. m~ .that il.. i6 an a.ppeoMn.c.e -in qr.u.li6..led 

:t~. 

WhC!JLe. howevM.9 :the de.nencJ.an;r.. en;t<VLO c c.ancli;tlo~a£ appeall.a.nce 

and the po,int wh,lch he Jt..ai.lie.d ,i;., cJ,U,po1ied i..n 6avoWL of, .the p.&1_.i..n;tA-66 ;then :the 

a.pp<?.Ma.nce. wlU 1temaln a.n u.nc.onc:Ut.i..ona2. (See SomP.!!:-Ote.x Ud v i'IU..i.o.df!.1.pha. 

Che.w.lng Gum Ca1r..p. (1968) 3 lJ..l E.1~ . 26) 

What :then ..i.J.i .the e66ec;t o{J a c.ondJ.:ti..onai_ a.;:,peuMJtc.e? Lt 

i6 .6.:ta;te.d ht the Engwh Supll.e.me Cowi..t P1Utc;ti.c.e, 196 7 Ed).X,.:..ohv .th..a:t U i....6 a 

complete a.ppeaJta.nce J:.o :the ac.ti..on 601t aU. pU1l.po.6e6 .bu.bjee:t onJ.q t.a :the M..ght 

ILC?AeJLved by the de.6enda.n..t to a.pp.ty .t.o 1:ie;t a..6.i..de :the Wltli oil. :the. .6vtvi..c.e 

the.1tea6~ on a.ny g1toW1.d rJh,lch he c.an l;IJ..6:tahi. It ,i.J, my c.oM..i.d.C!JLC!.d vhw; 

.thcur.e601Lep :tha.t :the leave 06 .the Reg.U.:t.lr..aJt i6 Jtequ-iAed mQJl.ei...y ..to pk<'.ven..t 

.6Ul!h p1taceedlng nJtom bei..11g a.bU6ed a.nd ta p!Leveri;t defuy. The .li..m.U. 06 .ti.me 

U iA .6aidp i6 ~o hz.6eJLted 6oJr. the .6ame puJLpot>c:... The pWA..n;i.,i.66 Ui ;the1Le6011..e 

baNLed 6Mm :ta.lung alUJ ~ep b<Ued on .the a .. ppe<vuutce wU:il. .the -time 6.i..x.c:.d 601L 

hf!AJUng the a.ppUca.ilon ha6 exphte.d. fie ma.y howevell. apply to .6hUrle out :the. 

c.andLti.anai. a.ppeall.a.nc.e. 

In c.an.6.ldC!.IUng wha.:t i6 'i;ie.Moria..ble ti.me~' 50lt. :the de6Q.ndant' .o 

a.pp.li.c.ltti..on» JLegaJui tUiU be had to :the ci.lz.cw:'l-6.tan.c.M ot :lhe ca.M!,, a.nd. c; . .o :to 

whet.he!t ..the c.onclU.i..on WGU> i..n6<Vited in good 6a.M..h oil mcvr.<!..l~-i 6011.. the pWtpo.6e 

o 6 def.ayi..ng :the. pR.!LlnU.6 6 • 

S<!.c:ti.on 191 06 the Ci..v.U. F1r..oc.ec!uJLe. Code pll.ovid.eo in:le!t a.Lia.: 

irrhe CoWt:t oil.. a Ju .. dge mays. a.:t a.nlJ .tii:a.ge 06 .th.e. 
pJWc.e.ecU.ng.til' 01Lde1t :ta be .6tll.u.c.k ou..t oil amended 
any mafte!t -ln any endoJTA Q.ment oJL plea.dln9 whA.ch 
ma.y b~ u.n.tt<!..Ce6.6CVLY Oli .. .6c.a.nd.ai..oUb, OJL wJuc..h.. iiVJ.lj 
tend. t..a p1r..ej ud:...c.e, emb ... :·:Jla.6.o oJt def..a..y r..he 6o.i.lt.. 
i:JUa.R... o fi :the a.c.:ti...a n. ii 
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Although .the Rule.6 expJL<!A.6.f.y .6:ta.te .tha;t appUc.a;t,i.on may IA?. r;w.de ,i;t an.Lf ~ta.ge 06 

:the pJWc.eedUtflllp a.ppUc.ati..on l>hould aiJJ.¥1.y.6 be ma.de pJr..omptty. 

Wh<!Ae :the a.ppi.i.c.a.tion .i.6 ma.de on the ba.o-i.J..i .~_!w.-t .:th(~ plea..di..ng.o 

do no.t. fudo.tie a. JLea..6ona.ble c.a.U4e 06 actlon, no ev.ldenc.e .l6 ad.rn,(;t;;tQ.d -· .6ee 

A.G. 06 'iJu.c.hy op La.nc.a..6:teJL v L & N (:J Ry. [1892] 3 Ch. 278 and f:e~£Uc. o_LPpw 

v P<?Jr.U.v-i.a.n Guano Co.(1881) 36 Ch. D 489" 

The !Wi..u o{j pJta.U.i.c.e ma.ke Lt quile c..f.ea.Jt . .tJz.C!Jt._e{iotc.e9 .t.hcLt a. 

c.onc:U-tiono.J!. a.ppeaJr.a.nc.e .i.6 a complete a.ppe.atutnc.e fioJL a.le pwr.po.6el hubjec..t. ottl~ to 

:the 111.gh:t tc.e.6eJLved by .the de6enda.n:t to .tic..t Mi.fie the. 11JILU etc.. anc£ an a.pp.U.C.r.r;tum 

to .6W.ke out a. WIL-i..t 06 .6w;imono 011.. pR..ea.cUng.6 may be made M: any ~.t.a.g~ 06 .the. 

pJr..oc.eecUng.6. 

1 am 6W!XheJL 06 .the v-i.w ;t:ha;t the 6:1.ilwte on. ;the pa;it 06 :the. 

Reg.i.6.tJLy 06 .the SupJr..eme CoUJL.t :to pla.c.e .the M,fud cl.oc.umen-t bP..601t'!. :the Reg.i.6tluVL 

601r. leave to be gM.n;ted ought not .to pu;t .the de6enda.n,tJ, a.t a d..U.l.4.dva..v-;;tage and 

be U4ed to p1tevent .them bung heaJtd. Fll.ov..i.ded .the Concli..Ucvi.o.i. f,(ipe<1JW.nc.e t.tti-6 

M.led plLomptly p M ~ .the c.ai, e heJLe.. U .i.6 mo.6.t u.nlik.ety .tha;t .the l(eg.lb:Uto.A 

1A.10ui..d have Jr.efiU4ed leave. Lt .i.6 afAo qu.Ue ev.i.den-t that .the dr. &enda.Y'.%...6 have no.t 

.ta.ken a.n!1· 6Wt.theJL .6.tep.6 ,Ln. .the pMc.eecUn[Jl> 1>,Ln.c.e the 6iling ofi ..lh.i.6 "Con.cU.t.iona..e. 

AppC!JVLa.nc.e" 11iifUc.h c.ouhl. ha.ve p1teju.cUced thw o.ppt.i.c.a .. t<.mi. J. hold .thC?Jc.e601te, :thrA.t 

the doc.u..•1u!.».:t fii.1.ed, w1ri.lc.h ,i..i, headed "Concii.Uonai. a.ppeaJLa.n.c.e11 -iA -i.ndeed a. valid 

appeaJLa.nc.e. :to ;thQ. WW; 06 .SummoM and .t/U...b g,i,.ve.ti :lhe appU.ca.n.t.6 toe.CM .ol.a.nc.Li.. to 

male the a.ppUc.ation be{pic.e me. I ah.a hold :tha.X a.66-i.dv<Ut. cv..i.den.c.e iJ'I. .6uppo!t.t ,i..i, 

na:t 11.equJJt..ed fioJL .ou.c.h mat.tVL6 !.A.G. o(]~.c.hy 06 1:._a.nc.<l.6.teJL v ~-~ [,{ (iJ Ry. [1L<92J 

3 Ch. 278 o..nd Re.pub.lie. 06 PC!JUL v Pcur.uv,lan Guano Co. (1881) 36 Ch. ~ 489). 

The sta:te.men-t 06 Ciaim -i.n. .tlth adlon. olle.[Je.6 .intrvc. a.:.la.r J:JwA:. 

the de.[1e.n.da.n:U bi b1t.ea.c.h ofi a c.antlta.c.:t 06 employment u.ni.awfiuily :teJrnU..rude.d .:the 

pR..abl;t..i.-flf /} empf.oqment..... I:t .6pea.fu al.Ao 06 the plui.n:ti..0t; and de6e..ndan.to 

ent.QJU.ng into a. law6ul ag1t.eeme.n.:c ofi employment whett.eb~( .the rfa.6enwiW. ho.d emp.f.oyed 

:the pf.o.hi;tlfi() 6alL a. .6et peM..od 06 time pUMuan.t .to c.C!ILtai..r. irvc.rnl c;;.n.rL c.onrli.Li.011 06 

.6 eJLv,i,.c.e, 

The de6en.c.C! 6.il...ed 0011.. a.nd "n behato ori thQ. 6ill.t detJendan.t 11JL6 

a.dmU:ted at po.JuJgJto..ph 1 tha..t :the p.ta : .. 1rt..i.6t 11w...o a.:t one W,,e emp.i.of/H;_ to :Uw. 'f-JUolt..tJ 

Schoo~ TJUU,:t Soudy U.rn.l:ted a;, a. fJ..iJLec..tc-t artd -Y.fUnupa.R.. 06 .the Pfc)_olL& Sc.hoot ;ina 

that hM employment. uii:th .the .t>c.hool i.uu :t.cwn.i..na-tea.p a.n.a ;c11.J.1, ;te/uu11.a..uon. «kl..~ iau.J6ui.. 
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MIL. Mc.fwy .6u.brnU::ted .the.1te60M., tha;t .6.lnce ;the.1te i6 a de.fienc.e. tD the. a.cti.on by 

the. i,c.h.oot, tJULt matte.It .6hould be allowed to pJr.Oc.eed to VUo.l a.6 .lt W46 conitended. 

by the p.ta..i.Ylti66 .in h..i.6 .6ta..teme.nt 06 cla.lm tha.t .the ~c.h.oot had emptoyed him and 

had cU.6m.l.6.6ed. h.im 61Wm h.i..6 po.6.lti.Dn a.6 pJLi.ncA.pal. On thi.6 ba.6i6, .lt W46 .tkcJr.e-

6oM. lht. McKoy' .6 content.lon tfuLt .the .At.a.t.eme.n:t 06 cla.lm cLld no.t d.Uc.l.o.6e. a. 

JteUonable ca.u.6e 06 action aga..ln4.t .the .tkUtd de.6e.ndan.t. 

MIL. McKoy a.Uo .6u.bm.i..tted t;ha;t .60 6a1t a.6 the action agahu.t .the 

.6econd and 6oUJU:h de.6enclant.6 aJte conc.eJtned, .the Wlrli WtU .inadequate. becatue. .the. 

pla..inti66 cannot; .6U~.66u.Uy .6u.e an otS6.i.c.e. The. .11.i.mpl..e Ae.a.6on 6oJL thi.6, .i4 th4t 

.the. .6u.lt be..i.ng agai.n.6.t .the Cfuu:Juna.n 06 .the Execu.ti.ve. Corma.i..ttee and CluWuna.n. 06 

the. PM.oJLy Sc.hoot Boaltd 06 V.iJr.e.ctolL61> one wou.l..d be. unable to know who .6hould 

de.6e.nd Zhe. .6u.lt, a.6 a. nwnbM 06 peJL6on6 have pa.6.6ed .thltou.gh .the.be 066.lceb. 

I am .in to.ta! agll.e.emen.t w.Uh c.owz.6e.l.. 6oll. .the .6econd., tlUJr.d and 

/,oUJLtlL dt!.~e.m:la.¥i.U ~ h.i4 Aubmiuioru IJJJJ!.. c.onc..t!JUU!.d and 6.ind tha.t .th.Me. i6 

meJLlt .ln .the. a.ppli.c.a:tion. The. oil.de.It .l6 .thellenoM. ma.de puMwin;t to paJr.agJta.ph.6 J 

and 2 06 the. .6ummon.6 {,iled on .the 19.th day 06 Ma1tc.h, 1996 and .the Wlrli .6.:tlr.uck out 

asa.L•6t ~(!. de.ne.•da11&t6 IAJ.lth c.o4.U t.o tke. .Aeco.ml,, .thiJu:l a.ml &owz.tk de.~ J:o 

be. taxed i6 no.t agJLeed. 
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