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PANTON, J. 

C\ 
This is an application for "an Order of Certiorari to remove into the 

Supreme Court to quash the decision notified to the applicant by letter dated 

October 23, 1995, that he should be dismissed from the Public Service with 

effect from May 3, 1995". 

The applicant,,has been a registered medical practitioner since 1976. At 

the relevant time, he was employed in the Casualty Department of the Spanish 

Town Hospital. He also has a private practice in the Corporate Area. 

On February 1, 1995, the applicant went on vacation leave. He should have 

resumed his position at the Spanish Town Hospital on May 3, 1995. He did not. 

He informed no one that he was not resuming. Efforts were made to contact him 

at the telephone number that he had given to the hospital. There was no success. 

Messages were left for him to contact the Senior Medical Officer. He never 

responded to those messages. 

On May 16, 1995, the Hospital Administrator informed the Ministry of Health 

of the applicant's failure to resume. On June 15, 1995, the Permanent Secretary 

in the Ministry of Health recommended to the Chief Personnel Officer, Office of 

the Services Commission, that the applicant be summarily dismissed with effect 

from May 3, 1995. The recommendation was considered by the Public Service 

Commission and it was decided that the applicant Should be dismissed in accor- 

dance with Regulation 37(4) of the Public Service Regulations. His Excellency, 

The Governor-General accepted the Public Service Commission's advice and 

approved the dismissal. This approval was communicated to the Permanent 
," 

Secretary in a memorandum dated August 11, 1995. 



The a f f i d a v i t  of t he  Chief Medical Of f i ce r  i n  t h e  Minis t ry  of Health d i s -  

c losed t h a t  t he  app l i can t  submitted t o  him a l e t t e r  on June 27, 1995 - t h a t  is ,  

a f t e r  t h e  Permanent Secre tary ' s  recommendation. That l e t t e r  bea r s  t h e  d a t e  

May 14, 1995. Inc iden t ly ,  t h e  app l i can t  has  no t  attempted t o  exp la in  t h e  gap 

between the  d a t e  of t he  l e t t e r ,  and t h e  da te  of i ts  de l ive ry  t o  t h e  Chief 

Medical Of f i ce r .  I n  t h a t  l e t t e r ,  t h e  app l i can t  penned these  words: "I w i l l  

no t  be going back t o  STH ( t h a t  is  Spanish Town Hospi ta l )  because i t  is  beyond 

my b e t t e r  q u a l i t i e s  t o  q u i e t l y  support any form of d i sc r imina t ion  o r  exp lo i t -  

a t i o n  of any sort" .  Having w r i t t e n  t h i s ,  t he  a p p l i c a n t ' s  r e s igna t ion  ought t o  

have followed. It d i d  n o t ,  however. Now t h a t  he has  been summarily dismissed,  

he i s  seeking t o  have the  d i smis sa l  order  quashed. 

He has based h i s  a p p l i c a t i o n  on t h r e e  grounds - 
1. t h a t  t h e  d i smis sa l  is  i n  breach of Regulation 43(1) of 

t h e  Publ ic  Service Regulat ions,  i n  t h a t  he was no t  
I 

n o t i f i e d  i n  w r i t i n g  o r  otherwise of any charge; and, 

no inqui ry 'was  held t o  al low him t o  defend himself .  

2. t h e  r u l e s  of n a t u r a l  j u s t i c e  were breached. 

3. t h e  Minis t ry  of Heal th,  t h e  Publ ic  Service Commission, 

and o r ,  t h e  Governor-General f a i l e d  t o  pay regard t o  

r e l evan t  cons idera t ions  r a i s e d  i n  h i s  l e t t e r  da ted  May 

14, 1995, which t h e  Chief Medical Of f i ce r  received on 

June 27, 1995. 

Lord Gif ford ,  Q.C. has  submitted t h a t  - 
1. t h e  procedure i n  Regulation 43 should have been followed 

by t h e  Publ ic  Service Commission. 

2. t h e  f a i l u r e  of t he  Commission t o  fol low Regulation 43 

is  f a t a l ,  i n  t h a t  t h e  d i smis sa l  i s  of no e f f e c t ;  and 

3. proper cons idera t ion  should have been given by t h e  

r e l evan t  a u t h o r i t i e s  t o  t h e  complaints and concerns 

expressed i n  t h e  app l i can t ' s  l e t t e r  dated May 14, 1995. 

I n  r e l a t i o n  t o  the  submission a t  (3 ) ,  Lord Gifford r e l i e d  on t h e  well-known case. 
\ 

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation (1947) 2 A l l  

E.R. 680. 



In dealing with the questions that are before the Court for consideration, 

regard has to be given particularly to Regulation 37(4) of the Public Service 

Regulations, 1961. It states: 

 he absence of an officer from duty for a period 
of five days or more without permission renders 
him liable to summary dismissal with effect from 
the first day of such absence". 

In view of the fact that Regulation 43 is being relied on by the applicant, it 

is instrutive to take a look at that Regulation. 

It states in sub-regulation (1) 

"Subject to the provisions of these Regulations 
an officer may be dismissed only in accordance 
with the procedure prescribed by this regulation". 

The remainder of Regulation 43 sets out the proceedings for dismissal under that 

regulation. 

c;) It is our opinion that Regulation 43 is subject to the provisions of the 

other Regulations. )Where, as in Regulation 37(4), there is a specific provision 

to govern a particular situation, there is no room for the operation of Regula- 

tion 43. 

In the instant case, the applicant should have resumed duty on May 3. He did 

not. He also did not seek the permission of anyone who was authorised to give 

such permission. Indeed, he made himself incommunicado. In his affidavit, he 

even stated that he was absent from Jamaica for a considerable part of 1995 - 
including, no doubt, time when he ought to have been on duty in Jamaica. 

Given this situation, the relevant authorities had only one reasonable choice - 
that is, to invoke Regulation 37(4), and dismiss the applicant. 

The regulations view absence from duty for five days or more as a very 

serious breach warranting summary dismissal. In that situation, there is no room 

for the giving of notice and the conduct of a hearing as contemplated by Regula- 

tion 43. That is the result of Regulation 43 being made subject to Regulation 

37 (4). 

The applicant took fifty-five days (from May 3 to June 27) to deliver his 

letter to the Chief Medical Officer. At that stage, that is on June 27, his 
\ 

dismissal had already been recommended. In any event, he advised the Chief 

Medical Officer that he would not be reporting for duty. It is therefore 

surprising that the applicant would dare, in the face of his own letter, to 

to make an application of this nature to the Court. 



Learned ~ueen's Counsel has submitted that the authorities should have 

given proper consideration to the reasons advanced by the applicant. The fact 

is that, in any event, there was nothing to consider. Apparently the applicant 

wished to be transferred to do surgery. He did not wish to be in the Casualty 

Department from which he had proceeded on leave. The applicant must have been 

aware that a transfer could not be effected by his remaining indefinitely on 

unauthorised leave. As a public officer, he would have been aware of the 

Regulations. He would have been aware of the power of summary dismissal for 

what he had done. 

The applicant's conduct displayed a flagrant disregard for the Regulations 

by which, as a public officer, he was bound. He clearly dared the relevant 

authority to exercise the power of summary dismissal provided in the Regulations. 

The authority answered the challenge decisively. The applicant has, in his 

affidavit, sought,to cloud the issue by mentioning his religious faith. This 

is not a case that has anything to do with his faith. It has to do only with 

his absence from duty for several weeks without permission and without even 

informing the authorities of his reasons for so doing. 

There is no merit in the application. Accordingly, I am of the view that 

it should be refused with costs to the respondent to be agreed or taxed. 

Ellis, J. I agree. 

Smith, J. I agree. 


