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JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE
OF THE PRIVY COUNCIL. DeLivEreDd tHE
27t January 1994
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Lorp TeEMPLEMAN .
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ORD LLOYD OF BERWICK
Lorp NoLAN ® w\__mﬁ(\ﬂo
[Delivered by Lord templermt] Qurd INTERFIETA 1
&

Early in the yéar 1988, the réspondent véendotr Mrs.
Tulloch left Jamaica for Miaini telling Mr. Frankéon, whom
she had known for more than 30 yeard, that shé was very
ill and that her nephew had comé to Jamaica frowm Miami to
take her back to the Unitéd Statéd of Ametica for miadieal
attention and to reside in Miami. At all material times
thereafter the vendor was rasident ih Misu and she was
not resident in Jamaica although she owned a housée in
Jamaica. That house was let to thé Appellatit purchaser,
Miss Friend, and was occupied by Mi&§ Fiiefid'§ thothér.
At all materfal times Mis¢ Friend was¢ tesident in New York
but may have been also résident (i Jatiaiea:

By & letter dated 11th August 1988 the vendor's
attorney-at-law, Mr. W.B. Frank3sfi, 4 Quéan'§¢ Counaal
practising as 4 sollicitor and barcister in Jamalea, wrote ts
the vandor asking for har Hrm instrudtiond with regarcd ts
the sale of her house in Jamaica. Hé& teported that Mids
Friend was willing to buy and to gay in United States
currency. In reply the vendor said that shé was téady to
sell the property for US$$20,000 and that shé wanted
American dollars for her hos¢pital expénséd: "do do your
best for me”. The trial judge, Theobaldé J. &nd the Court
of Appeal, (Carey President (Ag.), Wright J.,A. and

[21 Bingham J.A. (Ag.)) found that thé letter from the
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vendor WAaSs qufficient authority
intoa contruct £97 the srle of th

vendor. Their Lordships agree-

i-n United Stales

agree.

dsllnre. Thelr Lordships are una
The vendor was keen to get !

for Mr. Frankdon td antér
e propetrty on behalf of thé
Reversing the triat judge,

kaen to receive American dollars to provide for her hospit

expenses but she fired no date

for contract or completioft

and did not forbid Mr. Frankson to enter into 8 contract fot

the Jamaican dellar equivalent of U

Mr. Franksoh

knew that by reason of the Exchang€ Control Act ho monéy
could be sent out of Jamaica to the vendopwithout t
permiseion of the Bank of jamaica acting on behalf of the

Minister of Finance-
granted {f and to the
American dollars ont conpletion

extent that Miss Friand

e
was more likely te be
paid over..

in Jamaica.

Miss Friend who was Uving i New York {inatpueted an
attorney in New York to act for her and a contrac
entered intoon 5th April 1989 between Miss fiend and Mr.

Frankson a¢ agent for the vendor-
that being the equivalent of US5$25,000.

The price was $4137,500
The purchaéet

paid a deposit of $20,625.00 {n Jamaican curcrency to Mr.

Frankson in Jamaica.

The vendor refused to complete and Miss Friend sou ht
he trial

specific performance.

held that Mr.

Frankson had authority to enter into the contract ont beh
of the vender, that the Exchange Control Act of Jaméaica did
not apply because both vendor and the purchaser were

Jamaica;
Their Lordship

racident in
performance.

judge granted specific

s agree with the

Appeal that there were no grounds on which the trial judge
could reasonably have found that the vendor was resident

in Jamaica at the material time.

1t follows that the Exchangé

Control Act falls to be considered. The Court of Appé

held that the Act had the effect

of debarring the purchager

from specific performance and dismissed her action.

By section 7 of the Exchange Control Act; éxcept with the

ermission of the Minister, no P
any paymen
outside Jamaica.
for land in Jamaica to be sold
consent of the Minister if the v
Jamaica. Section 36 of the
follows:—

w(y) 1t shall be aAn implied
that, where, bY virtue of
consent of the Minister is
required fer the performan

term shall not be performed exce
permission or consent is glven or

Act,

all {nter alia make

¢ to or for the credit of a Fetson residefit

t was not jawful
or purchated without the
endor W8S resident outs

howéveér, provi

condition in any eonteact
this Act, the permlsilon or
at the time of the contract
ce of any term thereof , that
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Provided that this sub-sécHon shall Hot Appl{ in 89.
far ns it {s shown to ba inconsldtenit with ths
intenition of the partias that 1t should apply, whethey
by reaton of Hielr havihg contemplated tha
performanca of that terni in degplta of the peovidlons
of this Act or fot any othar teason." .

Arcordingly thére was an implled conditsn In the
contract of sale between the vendor and Migs Friend tiat
the contract should not ba completed without Hist
nbtalning the consent of the Minister. Miss Frland's
connes] sald that consent of the Ministér wad hot raqirlrad
or cotight becanas down to tha ddte of thé hearing by ths
Court of Appeal Miss Friend took the vidw, and it was
supported by the trial judge, that both thé véndot and
Miss Friend were res¢ident in Jamaica and that exchanga
contrel consent was not requived. Mr. Frankson gave
ruidence that on completion he proposed to obtaln tha
consent of the Bank of Jamaica acting for thé Ministat to
the payment of the purchase price or part of tha
pirchase price to the vendor in the United States of
Amearica. Mr. Frankson gave evidence that ha agkad Miss
Friend If she would on completion pay tha whols ot part
of the purchase price in American fouan. Pérmiésion to
tranalfer currency abroad to the vandor would have baan
more likely to be obtained if American curréncy had been
pald into Jamaica.

The Court of Appeal held that thé contract and
cempletion ware unlawful and that theré was no impliad
condition making them lawtul, if and whén thé coneant of
the Minlster was obtained, becaudeé in terms of tha
previss to section 36 the vendor and Mie# Frisrid
contemplated completing "In daspite of the ptovisions of
this Act". This was a tinding which, If upheld; would
mean that the vendor and Mis¢ Field were en agéd in
evading the provisions of the Exchange Conttol Aet 8hd
that Mr. Frankson was pacty to a conspirdcy for that
purpose. It Is true that the vendor withad to ba pafd
American dollars and that Mr. Frankson wishad Misa
Friend to complete wholly or partly with Atérican dollars
but there was no secret about the contract, the vender
wAs represented by Queen's Counsél pracHslhg in
Jamalca, Miss Friend wad represented by Arierican
attorneys, the deposit had been patd in Jamdican dolate
in Jamaica and in these clrcumstances their Lotdships ars
not eatisfiad that the parties ware acting th contemplation
of breaches of the Act. The contract waé lawful but
could not he complated until the consent of the Mintstat
wAn given or ceased to be necessary. '

Th~ Exchange Control Act wad repsaled by tha
Frxrhangs Control (Pepeal) Act 1992 nfter the Court of
Appeal had deliveced judgment. The consant of tha
Minletar was as from the date of repeal no lonﬂer réquiréd
to ennblae the contract to be lawlully completed. Tha
condition Implled in the contract by sectio 36 of tha Agt

wAe entielfiod arnd thavabaca Mo w00 90 i 2. m.. 0kt &
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Lordships will hunibly advisé

ught to be allowed. Inview of
nsent was necessary until thé
the order for costd

spacific performance. Their

Her Majesty that the appeal ©

the fact that the Minister's co

repeal of the Erchange Control Act,
but the vendor mudt

Court of Appeal will stand

made by the
jend the costs of the appeal to the Board.

pay Miss Fr
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