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This assessment t'ai.,es impQrtant issues of law and I au.moat 

grateful for the tr.-endous ass1stanca Counsel have given this Court. 

Agana Barrett. a carpenter by trade, wu tam.ty-one..Jreu• old 

when he died on or about the 24th October 1992. .Be and .a number of 

men were detained by the police on the 22nd day of October, 1992 and 

whilst .tn .. police custody, he was discovered dead. 

The deceased died intestate, unmarried. and without children 

but is .survived by his parents Doris Fuller and Reuben Barrett. On 

the 18th day of June 1993, Lutters of Administration were granted to 

Doris Puller. 

By Writ of Summons datad the 5th October 1993 an action was 

filed ·by th~ Administratrix .to .·recover damages under the .fatal Accidents 

' ·Act for tbe benefit of the dependants of the deceased as well as under 

the Law Ilefo.rm (Mscellaneous i'rovisions) kt for the b~uefit of the 

\ · 
Estate ·of t the deceased. The writ also sought to recover damages for 

Assault, i·False Imprisonment and damages arid/or compcusation by way of 

' Constitutional redress. Aggravated_$nd/or exemplary damages were aloo 

sought. 

I 
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The Attorney General had entered Appearance but defaulted in 

filing a defence. Interlocutory judgment was therefore entered and 

pursuant to an order made on the 17th day of November 1994 the matter 

came before me for Assessment of Damages. 

Suma9 of the Evidence 

Shawn Coleman, one of the survivors, testified that several 

men including the deceased and himself were taken from Gl'an~apaai . .: :·.::;'!. 

Road to Constant Spring Police Station by the police on Tllursday the 

22nd day of October 1992. After being finger-printed and processed 

they were placed in different cells at Constant Spring Station. Coleman 

stated that the deceased, himGelf and sixteen others were placed in 

cell number 3. By Friday, one more man was added to their numbers. 

Coleman gave a graphic description of conditions which existed 

in this cell. The cell which was about 8ft. x 7ft. in size, was extremely 

hot due to the congestion. There was very little air available and 

this waa Dnly accesa:lbl.e through small holes in a metal door for the 

cell. The cell had no windows and they were surrour1ded by concrete 

walls. Water dampened the floor and in order to quench thirst, perspi

ration and water dripping from the walls had to be used as no drinking 

water was made available for them. He also testif iP-d that one man had 

to drink his own urine in order to quench his thirst. After being released 

from the cell for lunch at l~OOp.m. on the f'riday 11 they were never fed 

again and were locked up tbereaf ter without further re;leasc until 

Saturday morning. There was conGtant banging on the cell door and shouting 

by the detaine,,s but they received no attention from the police. After 

two nights of extreme agony three men including the deceased Agana Barrett 

were eventually found dead in cell number 3 the Saturday morning. 

The post-mortem examination report, Exhibit 1, revealed that 

Agana Barrett's death was attributed to cardiorespirntory failur~ consistent 

with cerebal hypoxia and bypercapnia. Blunt torce injuries were also 

noted and although.t~were not fatal they were considered contributory. 
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These injuries included lacerations and abrasions on different parts 

of the body, a dislocated shoulder joint and a long stablik.e superficial 

laceration to the upper chest. 

The evidence also disclosed that the deceased was born on the 

24th day of October, 1971. His father testified that the deceased 

was a second class carpenter and earning between $3,000 to $5000 per 

fortnight at the time of death. 

The deceased lived with his mother up to the time of death and 

her evidence revealed that he contributed between $1500 to $2000 per 

fortnight towards the running of the house. She described him as a 

"faithful and humble son" and one who gave no "worries." 

The plaintiff further testified that the funeral expenses amounted 

to $150,000.00. She stated that she had received $25,000.00 from the 

Minister of National Security as a contribution towards the funeral 

expenses. A sum of twenty-five thousand dollars ($25,000.00) was paid 

to the undertakers to cover the cost of casket, wreaths and burial spot 

at Dovecot Memorial Park. She admitted that this was an adequate sum 

to take care of the burial. The balance of $125,000.00 .was as a result 

of expenses incurred for providing food, drinks and entertainment for 

several people during the two weeks before the funeral. This "set up" 

went on daily over a period of two weeks. 

Miss Fuller also recalls that after the funeral she had attended 

a meeting at the Ministry of National Security where several government 

officials were present. She further recalls that they did indicate 

to her that they had regretted what had happened. 

D!-ges under the ~-lefom Olqcellaneoua Provisions) Act and Fatal 
.Acc:I dent& Act. ' 

I now move on to consider the question of damages under the· 

Law Reform (Miscellaneous Provisions) Act and Fatal Accidents Act and 

I bear in mind the practical approach adumbrated by Lord Wright in Davies 
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~ Powell Duffryn and Associated Collieries (No. 22 1 All E.R. at page 

665 where he states inter alia: 

"There is no question here of what may be called 
sentimental damage, bereavement or pain and suffering. 
It is a hard matter of pounds, shillings and pence, 
subject to the element of reasonable future 
probabilities ••• " 

In the Jamaican context, I would say that the assessment of damages 

under these Acts is a hard matter of dollars and cents subject to the 

element of reasonable future probabilites. 

Lav Befo:ra Of!scellaneous Provisioaa) Act 

le lfultiplier 

My first task is to fix a multiplier. The deceased died at 

age twenty-one. In the absence of unforseen circumstances it is reasonable 

to conclude that he would have worked up to age 60, which would make 

the number of lost years equal to 39 years. Mr. Frankson submitted that 

a multiplier of 16 should be. used, whereas Mr. Campbell argued that the 

.. multiplier ought to be 12. 

I will say at the very outset that I do not agree with Mr. Campbell 

that a multiplier of 16 is too high. In Jamaica Public Service Co. 

Ltd v Elsada Morgan et al SCCA 12/85 delivered May s. 1986 (unreported) 

the plaintiff was aged 25 years at the time of death. He was in excellent 

health. The Court of Appeal approved a multiplier of 14 years. Campbell 

J.A., delivering the judgment of the Court said: 

''What is plain from this case is that this court in 
considerilag~ a multiplier of 14 years as appropriate 
for a healthy man aged 25 years could not consistently 
approve a multiplier of 14 years much less 15 years 
as also appropriate for a person who is ten years older." 

Implicit from this statement is, that the Court will consider using 

a higher multiplier where the deceased was young and iu fairly good 

health. The cases also show that a higher multiplier is uoed especially 

where the deceased was young and had been in steady employment up to 

the time of death. These factors tend to show that the deceased had 
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a settled life-style and wbuld have been looking forwatd to a reasonably 

comfortable future. 

Here are a few examples where a high multiplier was used. In 

Suit C.L. A018/79, Admini§trator General (Ad. Estate ~errick Grant), 

delivered July 1983 the deceased, a male security guard aged 28 at death, 

a multiplier of 15 was used (See Khan on "Personal Injury Awards" Vol 

3 at page 251). A multiplier of 16 was used in Wesley Johnson's case 

C.L. JOll/81, a male student aged 18 at the time of death (See Khan 

in the above works at page 251). In Alicia Dixon (Administratrix estate 

christopher Dixon) v Barris and the Attorney General delivered on February 

25, 1993 by Harrison J. Ag., a multiplier of 14 was ueed in respect 

of the deceased who was an air pilot, 27 years old at the date of death. 

Also, in Royal Bank Trust Company and Anor. (Ad. Estate Clifford Anthony 

Silvera, deceased) Harrison J. in delivering judgment on the 19th February, 

1990, held that a multiplier of 16 was appropriate in respect of the 

deceased who was 28 years old at the time of death. 

The deceased in the instant case died at 21 years of age. There 

is undisputed evidence that he was a healthy youngman. I hold therefore 

that a multiplier of 16 would be appropriate in this case. 

lfultiplic:and 

The evidence of Reuben Barrett discloses that at the time of 

death, the deceased worked with him as a second class carpenter and 

was paid between $3,000 to $5,000 fortnightly. Income tax and other 

statutory deductions were not applied to these earnings. Neither was 

there any documentary proof of earnings. Reuben Barrett tcstif ied 

however, that when the deceased worked for periods of ten days he would 

receive $3000 and when he worked additionallJ: on week-ends he would 

pay him $5000.00. 

There is indeed no evidence showing how of ten the deceased did 

work on week-ends. This court is also being told that the deceased 
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did "roasts", that is, extra carpentry work on some week-ends; but, 

there is no evidence to support his earnings from these extra jobs. 

I conclude therefore, that his avera8e weekly income at the time of 

death should remain at $1500. 

~as there any evidence that there would have been a change of 

weekly earnings had the deceased remained alive? There was some evidence 

coming from Reuben Barrett that based on Government rates» a grade 2 

carpenter now earns $400 per dny. Mr. Campbell submitted however, that 

the Court should reject the figure of $400 as there is no evidence apart 

from what the father said that this figure represented current Government 

rates. I say however that I would accept it as the figure which the 

deceased would have progresaed to bearing in mind that bis minimum earnings 

at death was $300 daily. 

By applying $400 daily, for a 10 days work period this would 

now result at a minimum of $L;OOO fortnightly. I am of the view that 

the pre-trial earning should be accepted as $20C0weekly and I so hold. 

Having decided that the average net earnings at the time of 

death is $1500 weekly, the annual earning would be $78,000.00. I am 

of the opinion however, that this figure has to be discounted having 

regard to the evidence of Reuben Barrett that they worked only 90% of 

the year. When discounted, the figure stands at $70,200. This sum 

therefore represents the multiplicand. 

Co!putation of loss of future earnings 

In Godfrey Pyer and Anor. v. Gloria Stone (Executrix, Estate 

Edward Joslyn Stone, decvd.) SCCA (unreported) delivered on the 9th 

July, 1990 Campbell J.A, had set out in clear and lucid language the 

steps which must be followed in ascertaining the loss of future earnings 

for the "lost years". I wi.11 now set··out· tbes•' •c:e,s below: 

1. Ascertain from credible evidence the net income of the 

deceased at the date of death. 
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2. Where a relatively long period has elapsed between the 

date of death and trial of the action the deceased's 

net income at date of trial must be estimated by 

reference to the net income being earned at the date 

of trial by person5 in a corresponding position to that 

held by the deceased at the time of his death or by persons 

in a postion to which the deceased might reasonably have 

attained. The average of the net income at 1 and 2 is 

considered to be the average annual net income of the 

deceased for the prs-trial period. 

3.(a)Total the expenditures at the time of death which are 

exclusively incurred by the deceased to maintain himself 

reasonably consistent with his status in life. 

(b} Add to (a) a portion of the joint living expenses like 

rent and electricity which under the Fatal Accidents Act 

would have been treated as wholly for tho bcnef it of the 

dependants. 

(c) Calculate the total of (a) and (b) as a pErcentage of 

the net income at the data of death. 

4. Reduce the average net income for each of the pre-trial 

years by the percentage at (c). TI1e remaining balances 

constitute lost eamings roi ~ .yeats• ·.i~ ! • • 

5. The exercise is repeated for the post trial years but instead 

of deducting the living expenses which were computed as a 

percentage of the net income at the date of death from the 

average net income they are deducted from the ~ctual estimated 

income at the date of trial. 
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Calculation for Pre-trial 

~ 
Net annual income at date of triai 

Net annual income at date of trial 

Average Aiulual net income for 
pre-trial 

Total expenditure 

[This figure represents fortnightly 
contribution to mother, busfarc,-J 
lunch, drinks and entertainment 
end sums spent by the deceased 
on himself] 

Q/ 

NURMAN MANLEY LAW SCHOOL UBRARY 
COUNCIL OF LEGAL EDUCATION 

MON1\. l<iNGSTON, 7. JAMAiC/\ 

$70,200.bO 

$93,600.00 

$163,800.00 

163,800 = $81,900 

2 

-$60,000.00 

Expenditure as a % of net income at time of death - $60fQOO 
= 0.85 

10~200 

Lost earnings for pre-trial years = ~81,900 - $60»000 Jr 208 years = $61320 

Post trial Calculation 

Lost enrnings for post trial years • $93,600 - $60,CC0 x 13.4 years=$450,240 

Total lost Earnings ... $61320 + $450,24(1i; = $511s560.00 

Damages under the Fatal Accidents Act 

Under the Fatal Accidents Act, the action enur~:s for the benefit 

of the dependants of the deceased at the tim~ of hio dec::.th. A dependant, 

referred to as a near relative, is one who can satisfy a court that at 

the time of the death of the d\i:ceased ha was in re:caipt of a benefit 

from the deceased and that the death has deprived him of such benefit. 

From the evidence adduced, I am satisfied ~hat Doris Fuller, 

mother of the deceased is the sole dependant. The evidence which remains 

uncantradicted is that the deceased contributed between $1500 to $2000 

fortnightly to his mother. I therefore find that there would be an averaga 
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contribution of $1750 fortnightly. She is now 54 years of age and Counsel 

for the plaintiff suggested that a multiplier of eleven (11) should be 

used in otdet to compute thiE dependancy. Mr. Campbell on the other 

hand suggested a multipli~r of eight (8). He has given the following 

reaoons for the us~ of 8. They arc~ 

1. The age of the dependant 

2. The prospects of the deceased marrying or the forming 

of a relationsM.p that would create dopc:.mdence which 

would have the effect of either extinguishing or re-

ducing the lcvol of contribution. 

What i~ the evidence in relation to the deceased\s p~ospects of marriage 

or forming a common law uniou? The evidence of Miss Fuller is that the 

deceased loved children. He would buy books and pencil~ for them from 

time to time. She had heard Agana talked about his "ch1ck11 and that 

he had told her that he wao going to let her know her on~ of these days. 

Indscd~ she waa looking fo:z:ward to having grandchildr~n. 

Mr. Campbell cited Dalbey v Goodwin 1955 2 All E.R. 166 in support 

of his submiS$10n&~· In that case Hodson L.J. in refercnc~ to the deceased 

who was a relatively young man living with his mother at th~ time of 

death, said inter alia at page 163: 

" ••• It seems to me exceedingly lik£ly that he would 
marry and wh13n he illarried, however much thc2 moral 
claims of his mother might pull on him, yet the claims 
of his wife, who would be the principal p1.!rson to share 
in his prosperity, must come first. If he had succeeded 
in his life as appears likelyp he would no doubt 5 have 
required money for other purposes: to inv~st ir. thia 
future as well aa for his wife··· o maintr . .mancu ~ and the 
mother, in thoaca circumstances might have received less ••• " 

Mr. r'rankson has acknowledged the possibility of marriage and children 

and has taken these factors into consideration in arriving at a multiplier 

of 11. But, it is my view however, that the motheria age must also be 

considered together with tha possibility of marrying aiid having children. 

I therefore hold that a multiplier of 6 would bo appropriate in the c~e. 
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9'znputation of Dependancy 

Pre-trial 

24th October 1992 - 19th June 19?5 = 32 months 

Annual average contribution at $1750 per fortnight = $45,JOO.OO 

$45»500.00 x 2 2/3 = $12lp333.33 

Post trial 

The remainder of the years purchase • 64 months (5 years and 4 months) 

$4515000.00 X 5 1/3 m $245,700.00 

Total award under the Fatal Accidents Act= $367,033.33 

Funeral Eg?enaes 

A sum of $150,000.00 hes been claimed under the head of Special 

Damages. Mr. Frankson submitted that this sum was reasonable but it 

should be discounted by $25,000.00 which was received from the Ministry 

of Ne.tional Security to assist with the funeral. He has arsued that 

the baJ..ance of $125POOO.OO had been proved· He was of the view that 

this death was not a normal o~currence so, it would have been reasonable 

for the plaintiff to keep the "set-upn right up to tt11~ date of the funeral. 

Mr. Campbell submitted on the other hand that the sum of $150.000.00 

claimed as funeral ~xpenses was excessive 4nd unreaDonable. The evidence 

disclosed that this sum included the cost of burial, providing disco 

music, goats, drinks and food for people who came to the home during 

the two weeks period of mourning. He cited and relied upon the case 

of Hart v Griffiths-Jones [1943)2 All E.R. 729. Thcrep it was stated 

iuter alia: 

" ••• One other matter I have to consid~r ~th~ funeral 
expenses which were claimed at the figure of L39.16s. Od. 
Part of that account is for th\.! enibalm.1.ug of the body. 
and it has been sugge:sted that that is e.n c~ttravagance 
which should not bo included in fun•,~-ral exponses. I do 
not take that vi~w. I think that the;; p.:..rento of a child 
who has been killed are not ncting u•.t:r;:.:asonaoly if thtiy 
have the body embalmed, and so I awaru thl; full amount 
of L39. 16s. Od as claimed undi::r th1:: h. .a~ cf funaral 
expenses. 
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By way of an amendment a sum of L225 waa added to the 
plaintiff's claim in respect of the cost of a 
monument to be erected over the grave of this child. 
It is not for me to pass judgment on people 5s views 
in spending sums on monuments over graves, although 
I cannot help thinking that a greater duty is owed 
to the living than to the dead. But I am clear that 
this sum is irrecoverable as funeral expenses under 
Law Reform Act. 11 

In GOldstein v Salvation .Army Assurance Society t1917] 2 KB 297 MCCardie, 

J. otated that funeral expenses must be reasonable and proper and said; 

"He [the judge] must remember the station in life, 
the occupatiotl~ and the creed of the dead person, 
and the general circumstances of the case, and he 
ought not to allow as a funeral expense anything 
beyond these reasonable and proper limits . 11 

Rowlatt, J. in his judgment in the said Goldstein cas0 stated inter alia: 

"It is a well-known and inveterate practice acquiesced 
in by everybody that a ' tombstone, like mourning, is not 
allowed as part of the funeral expens~6 which are 
deducted in estimating estate duty ••• I am guided by what 
is reasonable. 11 

Mr. Campbell expressed the vieW that a "waken would have been 

a reasonable event having regard to t~ plaintiff 9
E evidence that this 

was the practice she was accustomed to in her Parish. Hcwov~r, he asked 

the Court to award a sum of $15,000.0D as this could be considered reasonable 
r,1 L 

expenditure for such• event. He also submitted that tl1o own of $25,000.00 

given by the Ministry of National Security towards th~ funeral, should 

be considered a benefit consequent on the death of Agana Barrett and 

as such should be included to offset the funeral cxp~neeu. 

The test is one of reasonablene~s as the caa~e show. I cannot · 

accept the argument that the circumstances of this cas~ cauaed this type 

of expenditure. The legal position is that a ;'set up" l!la)' properly be 

considered as part of the funeral expenfcs if it is a rcaaonable expendiblrc 

for the persons in the position of the deceased and of his relatives 

who arc? responsible for the actual cost of providing drinks $nd food. 

E.utp so far as it is done to show the love and aff.~ction for the dl.!ceased, 

the Court should be extremely eareful hov it ma~es its award .• 
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I have reached the conclusion that this type of expenditure 

was extremely extravagant. The plaintiff has decided to observe memoriams 

in like fashion but instead of two weeks she will confine it to a single 

day. She did nbt think that it would be more fitting to donate the money 

to some charitable cause. 

There has been no documentary proof of these expenses. Neither 

has evidence been satisfactorily adduced in relation to the expenses 

to propetly assist the Court. While there will always be some element 

of speculation, the court's finding cannot solely be based on speculation. 

I must strongly recommend the words of advice given by Goddard C. J in 

Bonham-Carter v Hyde Park Hotels Ltd. [1948] T.L.R. 177 at 178 where 

he said: 

"Plaintiffs must understand that if they bring actions 
for damages it is for tbe.m to prove thEir damage, it 
is not enough to write down the particulars and so, 
to speak, throw them at the head of the Court, saying~ 
'this is what I have lost, I ask you to give me 
damages.' They have to prove it." 

Making the best estimate that I can, I would regard the eum of Fifteen 

Thousand dollars ($15,000.00) as a re~sonable sum for expenses in relation 

to this "set-up". I also treat tba sum of Twenty-£ iv1~ thousand dollars 

($25,0GO.OO) given by the Ministry of National Security~ as a benefit 

consequent on the death of Barrett. The sum of $15~COO.OO is therefore 

allowed for funeral expenses. 

General J>amyes 

Mr. Witter submitted that the Plaintiff was entitled to General 

Damages in respect of: 

1. Assault and Battery co!Jllllitted upon the d~ceased. 

2. False imprisonment of the d~ccased. 

3. Constitutional redress by virtue of a~ction 25 of tho 
Constitution of Jamaiea du~ to infringement of the 
deceased's fundamental rights and freedom undeL th~ 
Constitution. 
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Cla:lm for Assault: and Batt:ery 

The evidence revealed that the deceased was fingerprinted and 

thereafter detained in a cell. Mr. Witter submitted that the assualt and 

battery comprised the finger printing of the deceased without lawful authority 

and the application of force indirectly on the deceased. He argued that the 

d~ceaaed was exposed to unbearable heat and lack of oxyeen in a cell which was 

8ft x 7ft in size, housing nineteen men, for an unconscionably long period 

of time. 

According to the postmortem examination report death was attributed 

to cardiorespiratory failur€ conaistent with cercbal hypoxia and hypercapnia. 

Hypoxia has been described as the deprivation of oxygen and hypercapnia as 

excess supply of carbon dioxide. The post-mortem examination also revealed 

inter alia, that the brain showed congestion and oedema with cerebellar ton-

sillar herniation. The heart was grossly unremarkable except for petechial 

haemorrhages. There was also pulmonary congestion. 

Mr. Witter referred to "Simpson's Forensic He:dicine" 10th Edition, by 

Bernard Knight, Professor of Forensic Pathology, where it states at page 139 

that functionally, a person with obstructed air entry will show various phases 

of distress and physical signs listed hereunder~ 

1) Increased efforts to breathe~ with facial cong~etion and commencing 
cyanosis (blueness of the akin). 

2) Deep labour~d respirations, with a heaving chust if fre~ to move. deepened 
cyanosis and congestion~ with appearance of petechiau if venous return is 
impaired. 

3) Loss of consciousness, comrolsionss evacuation of bladder, vomiting. If 
continued, respirations becOll!(: shallow and cease, pu.pils dilate and death 
ensues. 

Mr. Witter submitted theroforc that the gravity of the battery upon 

the deceased, no doubt would have caused pain and suffering before death. 

He submitted that although little guidance U any can be had from previous 

awards, a not unreasonable award would be somewhere in the region of Jive 

million dollars. 

The Court did not have the benefit of bearing Dr. Clifford as t1'e 

post-mortem examination report was admitted in evidence by consent. But, it 

cannot be disputed that the Doctor's evidence would have been of tremendous 
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help had he been called to give evidence. He could have explained for example, 

the degree of pain and suffering which the deceased experienced, and the 

likely duration. He could also have explained whether some or all the phases 

of distress and physical signs mentioned in the above works by Professor 

Bernard Knight, would have taken place. It would have been helpful also to 

ascertain how quickly the deceased lost consciousness a£ter be began showing 

signs of distress. ColemanvD evidence is equally 1Jnhelpful as he was unable 

to eee the deceased in the darkness which had engulfed the cell. 

It is my view however» that an award of One Hundred and fifty tboUBalld 

dollars ($150,000.00) for assault and battery would be reasonable in all the 

circumstances. 

Claim for False lmprisOD11ent 

Mr. Witter asked the Court to consider no lesG than $50,000.00 under 

this head. According to ~Ir. C&mpbell, nothing has been demonstrated to the 

Court to distinguish the circumstances of Leroy Samuels (a survivor of cell 

number 3) from that of the instant case. (See Leroy Samuels v The Attorney 
.-- ·- ...----. --

General of Jamaica C.L 1992/~415 delivered 11th November~ 1994.) He submitted 

that an award 
0

0£ $50.000.00 would be justified. 

In the circumstances, I believe that an award of $50,000.00 would be 

appropriate and I therefore award this sum in respect of the claim for false 

imprisonment. 

E!e!pla!y /Aggravated J>amages 

The plaintiff did not pursue the claim for exel!lplary damages. Instead, 

Mr. Witter submitted that this was a proper case to award aggravated damages. 

Mr. Campbell on the other hand, submitted that 1.t was not intended 

underdmFatal Accidents Act or the Law Reform(Miscellanecue Provisions) Act 

to award punitive damages. The latter Act expressly prohibit~ an award of 

exemplary damages. 

It was contended by Kr. Camp~ll that damages under the Fatal Acc.idents 

Act were limited to actual financial loss by reason of the death. Section 

4(4) of this Act provides inter alia: 
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" ••• the court may award such damages to each of the 
near relations of the deceased person as the court 
considtiRe; appropriate to the actual or reasonably 
expected pecuniary loss caused to him cz her by 
reason of the death of the deceased person and the 
amount so recovered (after deducting the costs not 
recovered from the defendant) shall be divided 
accordingly among the near relations." 

He argued that the words "actual" and"reasonably expected" were clear 

and unambiguous and they should be given their ordinary dictionary meaning. 

For these reasons. he submitted that aggravated damages were excluded 

under this Act. The purport of the Act, he says, is to compensate 

dependants for pecuniary looa and it will not count~nance awards which 

are subjected to the deceased and which are punitive in nature. 

The basis of the action as I understand it, is one dealing with 

pecuniary looses suffered by the dependants in consquence of the deceased's 

death. Nothing may be given by way of solatium - see Barnett v Cohen 

[1921] 2 K.B. 461. As Lord Wright said in Davies v Powell Duffryn 

Associated Collieries Ltd. [1942] A.C. 601 at page 617» "It is a hard 

mattGr of pounds, shillings and pence, subject to the element of reasonable 

future: probabilites •• " In my judgment thereforep a3gravated damages 

are excluded under the Fatal AccidGnts Act. 

~ 

Mr. Witter argued thnt if the Legislature had intended to exclude 

aggravated damages as a head of award under the Law Ref onn (Miscellaneous 

Provisions) Act, it would have zaid so by including those words in the 

exclusionary provision of the statute. He contended however, that by 

not doing so, it is plain that aggravated damages may be awarded under 

this Act. 

The general principle is that the ~state may recover damages 

for all the losses which the victim had sustained before his death and 

for which he would have recovered compensation if ha had aurvived to 

pursue his action. I would therefore agree with Hr. witter that the 



·" '" 

... 

16/ 

Law Reform (Miscellaneous Provisions) Act does not exclude the award 

of aggravated damages. 

It is my considered view therefore that I must have regard to 

any aggravating feature in so far as it relates to the detention of 

the deceased and the circumstances relating to this detention. 

Mr. Witter submitted that the plaintiff entitled to aggravated 

damagea for the following reasons:: 

1) the conduct of the jailers who are servants or agents of 

the State. 

ii) the wilfulness exhibited by the jailers in the manner and degree 

of the incarceration to which the deceased was subjected to. 

iii) the malice (ill-will) exhibited by tbe jailero. 

iv) the good character and reputation of the deceased. 

v) the supposed apology. 

What is the evidence which has been presented to support this 

award? The conditions under which the men were subjected to whilst 

in the cell have been alluded.to 81.rea~y. On Friday morning when 

the men were taken from the cell» they were told by the police that 

the papers relating to their finger-print records would be forthcoming 

anytime between 10:00 a.m. and ll:CO a.m. Wh€n th~ men told the 

police of the conditions which existed in thu cell they were told that 

they should remain in the passage while checks were made for the papers. 

The police it is said, 
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retcru~d and tcld them to co··operate and return to the cells as their 

papers had been received. The men pleaded with the police for them to 

remain in the passage leading to the cell but they were nevertheless 

taken back to the cell. During the night, the men kept b2.nging on the 

cell door. This loud banging went on for almost the entir!'.! night. The 

men shouted, crying out for h~ip, but the only response they got was 

the sound of dominoes and a radio playing somewhere in the station. The 

louder they shouted, the higher was the volume on the radio. 

I also take into account that there wao an apology extended 

to the Plaintiff by officials of the ~1inistry of National Security und 

Juatice. 

I am of the view thP.refore, that in light of the coadilCS)·~ of 

the police towards the deceased and others, the conditions under which 

they allowed the men to remai~ in the cell, and adding to their numbers 

when they knew what the cond.itionc -;vere, are factors which w~rrant the 

grant of aggravated damagec in i:hi3 cac:1,•. I tht:~refore award the sum 

of $100,000.00 under this hec...tl. 

Claim for Constitutional Redr~os 

Mr. Witter submit'i:ed that the Court ought to assess uamages 

for constitutional redress notwith~tc.cding the proviso to aection 25. 

It was his view that the evidence of Coleman and the pleading~ which 

have not been traversed, amoun1: to the most horrendous illustration of 

the inhumanity of the jaile1· to ~h~ jailed in modern ti.mE:c, if not in 

all i·ccorded history, lle argue~ that the ~xperience of the men in cell 

No. 3 far surpassed those in tli•~ other cl!lls and what took place in the 

"Dark Hole of Calcutta." 

CORSTI'l'OTIOB 01' JAMAlr.A 

Section 25 provides inter alia: 

"(l)Subject to the pr.ovisfons of sub:Jectio11 (4) of 
this section, it any person allege:J that auy of the 
provisions of sect:J.01w 14 to 24 (inclusive) of this 

... ; 
_,-· 



~ 

:-... 

.. 

18/ 

''· Constitution has beenp ia being or is likely to be 
contravened in relation tc him, then, without 
prejudice to ;my other action with respect to the 
same matter whic~ ic lawfully availablep tha.t person 
may apply to th~ Supreme Court for redresco 

(2) The Supreme Court shall have original jurisdiction 
to hear and d~te~vine any application made by any person 
i11 pursuance of ::mbe:ection (1) of thiD aection and may 
make such orden;, issue such w·.cits and giv!:! such 
directions as :lt: may consider appropriate for the 
purpose of enforcinb, or securing the enforcement of, 
any of the proviEions of the scid sectiona 14 t.o 24 
(inclusive) to the protection of which the percon is 
entitled: 

Prbvided ths.t the Supreme Court shall not exercise its 
powers under this Eiubsection if it ia oatiGf ied that 
adequate means of t•edress for the contraven·don alleged 
are or have been available to the person concerned under 
any other law. (emphaois mine.) 

l{r. Ylitter strongly urged the Court that it was perfectly obliged to 

11caat off the shackles" of the proviso and to award cuustit:utional redress 

by means of compensation as prayed for. He argued that despite the proviso 

in the Bahamian Constitution~ the Supreme Court in th~ case of Tamara 

Meroon v Drexel Cartwright and the Attorney General Suit No. 1131/87 

(unrepot·ted) delivered 22nd Jun<·, 1994, had awarded compenaa.tion for 

breaches of the plaintiff 5G coc.cthutional rights iu additon to damages 

for false imprisonment and malk~.ous prosecution. 

In support of his oubmiscions relating to compemiation for con-

stitutional redress, Mr. Witter ;.:rew TI«/ attention to and relied on a 

number of Commonwealth decisions which dealt with brea.chetJ of fundamental 

rj.ghts. They include Attorney Gf.-~nernl of St. Christopher,, ~evis and 

Anguilla v Reynolds (1979] 3 All E.R. 129, Jamakana V Attorney General 

[1905) LRC 569, Maharaj v Atto1·11~y General of Trinidad a.nd Tobago (1979] 

A.C. 385, and The Attorney Gen.ert.1. of Gambia v .. lobe [1985] LRC 556. I 

am moot grateful to him for 11:.akint these cao~L' available.. 

Mr. Campbell for his pa.z·t, f.iubmitted thnt the Court could not 

11shake off the shackles" of the !itoviso in light cf the dccisj.ona in 
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Leonard GrAham v The Attornf>7 Ge'f:.eral SCCA No. 6/i33 (unrepoi:·ted) delivered 

March 17, 1909, and Kemrajh Rp.ni..k.insoon v Attorney Ce-m~:nll for Trinidad and 

Tobats.. [1979] wtK 62. 

It is a fact that a :mlll.bl.'..:r oi countries hl'~,n.: ::i!milar Constitutional 

provii.dons providing compencc.tion for contrav~ntion of itmdamen.tal rights and 

they have been considered in a numLl!r of casEs bei:or•:a th!" Courts. But~ as 

Daly C.J. stated in the Jamkar.:r.! ~_i:. case, cart! must be g:~vn.n to take into 

account differences however clJ.i'.Jht:~ in the fonn of the Cct.stitution:> with 

whir.h the Courts were concerw:·(' . For example~ the p'i:ovioo in section 25 of 

the Constitution of Jamaica :!.e> ::,otir.eably absera. ia th:_ Constitution 

of Tr::.nidad and Tobago, hen-:~, the t:ahara·i case is cl..-~arly di&tinguishable. 

Thr.:! Jamkana case which origi::.i2.t.(!d from the Solomou Iolar~dc bas a proviso 

which uses the worck, 0 may c:<'?rc:Lc;c its powcr:J'; ~ unlike its Jamaican 

ccunterpart which Eta tea int•::.;.· alic: .. , that the SuprHm~ Court "shall not 

!;:::;~~rcice its powers under thi..-; rmbscctlon if it: iG o-6.ti:;;fie~ that adequate 

m.f' ::-.11s of redress. • • are or havl.! ho·::n available ••• '' 

In relD.cion to the Bahamian ConctL:ution, I gather \:hat the a1::ction dealing 

with conatitutional redresG ia iwi;,,;:d similar to th.ut cf section 25 of 

thr.: Conctitution of Jamaic<~. I u 1r,. not aware l!uWe'li'iYI' ~ that tl:.e cas·~ of 

Tamara ~ersen (supra) has be1:::n test.··d CJn appeal. It is s. case at first 

i11stance, and I am not conviru.:~o that l should rely o:> -~ .•. 
-a..l- 0 

In so far as the inst~rit casr;;! in conc1..n;cd, I a·IIl Lound 't,y the 

decision of Leona.rd Graham {SU1J'.c:a). In that caa~ Cnt"c:y J .A hacl atated 

inter alia, at page 5: 

"Section 25 of th(1 Conctitution giVl..!iJ to tlm Su1.reme Court 
power to grant rel:! . .:.): wher~ f'Oro~ citi~cm a:l~:gc~ a breach 
of his fundamental rights, but al so provi,~.,:::i :Jorn•'.! clH~cks 

and balances by pc:r,dtting the Court to d•.:cl:f.n;".:: jurisdiction ••• 11 

At pae1J 7 the learued Judge of A11pl!al continuc:;d. ~ 

" ••• The proviso in t~::rms obligi.?.s the C(•urt to f..~~clinf! 
juriRdiction if adi.::qc::t·'·' moariG of rcdr0 ... c al'(;! av<!ilablu 
under any law. Th1~r~. is a.uthority for v(~••h~rin~ to 
suggest that Sl'lCtion 1~5 in provid:lng r1iC:i!.,:;:;c; for 
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infringements of fuu6Cii!1ental human right3 ought to be 
reserved for breaches where redress in the o~nse of 
compensation is not otherwise available.;' 

In that case section 79 of the Juoticea of the Peace Jurisdiction Act 

provided adequate means of rerh'ess for the unlawful detention of the 

appellant pursuant to the orde;:: cf a Magistrate which che had no jurisdiction 

to make. 

I am satisfied that in respecc of the matter b~fore me, adequate 

means of redress are available. Th~ plaintiff is tL:rcfore caught by 

the proviso to section 25 of the Constitution and accordingly the ciaim 

fot an award for breach of the deceaaed 9 s constitutional righta cannot 

be grar.ited. 

Conclusion 

On the principle that where the benef iciari~c are the same under 

both Che Fatal Accident and Law Reform Acts, the damages Lecoverable 

under the Law Reform (Miscellarieous Provisio11s) Act nhould be taken into 

account in assessing the Fatal Accidents Act. No awaro. ic made therefore 

under the Fatal Accidents Act (See Gammel v Wilson [1981] l All E.R. 

578). 

Damages are therefore assessed for the Plaintiff a6 foll.owe~ 

1. Law Reform (Hiscellaneou~ ~rovision5) Act 

Plaintiff (deceased 9 s mother and sole depeu<lant) $511,560.00 

Loss of Expectation of life $3,000.00 

Funeral Expenses $15,000.00 

Total $529,500.00 

Interest is awarded at 3% on .Ninety-three thousand dollaro ($93,000.00) 

being the pre-trial portion from th~ 24th October~ 1~92 to July 5, 1995. 

Interest is also awarded at 3% ou the funeral expenses of Fifteen·) 

thousand dollar ($15,000.00) fro~ the date of service of the Writ to 

the 5th July, 1995. 


