IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. 1988/G010

BETWEEN LORRAINE GARRELL FIRST PLAINTIFF
(b.n.f and Father Aston Garrell)

A N D ASTON GARRELL SECOND PLAINTIFF

A N D BYRCN WILLIAMS DEFENDANT

Mr. Eric Frater imstructed by Frater Ennis & Gordon for first Plaintiff.

Miss Dorothy Lightbourne for Defendant.

Heard: March 30, 1995, October 5, 1995,

Asgsessment of Damages

Harrison J. (8g.)

The first plaintiff’s claim which is the only matter befgme me for
acsessment of damages, arises out of a motor vehicle accident which took place
on the 8th day of October 1982 when she znd her mother were hit down by a
motor car whilst they were walking along Glendevon koad in St. James. On
the date of the accident she was three years old. She now sues by her next

friend, who is her father.

Although this accident occurred some thirteen years ago, inter~
locutory judgment in default of defence was only entered on the 9th March
1992, The recvrds further disclose that Assessment of Damages had been
adjourned on previous occasions but damages were finally assesed in March
1995, It is unfortunate however, that I could not have handed down this award
before but this was due to the misplacing of my notebook which contained the

notes of evidence. I do apologize for this delay.

The plaintiff sustained injuries to the head, left thigh and right
arm with the result that she has been left with a 1lZcm scar with an underlying
bone depression which lies anterior to the hair line and as such constitutes
a cosmetic defect. Submissions were made that she has also suffered some brain
damage. Five reports (medical and psychological) were agreed to by the parties’
Attorneys and they have been put before me. They are careful, full and
clear and span from a period dated March 17, 1983 to September 30, 1992,
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I have also seen the plaintiff and have had the bepefit of hearing her in

the witness box.

The first report before me was given by Dr. P. Rangachari, Comsultant;
Orthopedic Surgeon. It shows where the plaintiff was admitted in the Cornwall
Regional Hospital on the E&th Cctober 1982, Clinical and radiological exam-
nation revealed that she had a depressed fracture of the left parietal bone,
and displaced closed fractures of the shafts of the left femur and right humerus.
On the 9th October 1982, under general anaesthesia, closed manipulation
reduction of the left femoral and right humeral fractures were donme. The
femoral fracture was immobilized in plaster spice and the humeral fracture
with arm to chest splint. The post reduction checkup skiagram showed eatis-
factory reduction. She was discharged on 10th October 1982 and advised to

attend the orthopaedic out-patient clinic after four weeks.

On 17th November 1982 the fractures were x-rayed and found to gain
partial union, so she was advised to keep the splintc for four more weeks
and to attend the orthopaedic clinic on the 15th December 1982. She attended
the clinic, the splints were removed and check skiagram revealed good union

of the fractures. She was then referred for physiotherapy.

Dr. M. Sudhakar further examined the plaintiff. His examination
revealed thaat the plaintiff had a slight angulation of the right humerus.
However, movements at the elbow, wrist and shoulder were good. This examination
also revealed that there was no shortening of the left lower limb and there
was no permaneat disatility as regards tc her orthopaedic condition. The
Doctor was of the view however that she needed to be ascessed by a2 neurosurgeon.
This was probably due to the fracture of the parietal bone which had healed

with a depression.

Dr. Asquith A. Reid;, Clinical Psychologist interviewed and
administered certain neurological tests on the plaintiff. His report which

was one the agreed documents; is dated l4th February, 1587. He did say
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the Wechsler Intelligence Scale for Children-Reviced and the Bender Gestalt
Psychomotor test. For the Wechsler test, she cobtzined a verbal I¢ (VIG) in
the average range. For the Eender test the score was in the impaired range
for gross brain functicning. Dr. Asquith concluded as folliows:

“Lorraine is functioning in the retarded (PIQ and

FSIQ) to low average (VIQ) ranmge of irntellectual
ability. Brain damage 1s indicated by the

differential in performance between verbal (PIG)
and performence (FIQ) as well zz inter-subtest
variable scores on the WISC--R, I addition the
profile oi the scores suggests thidt there was a
previcusly hisher level of functicuing. This
performance on the WISC~E was corroboruzted by
scores cn the Bender which indicote gross brain
dysfunction., Clinical intervi=w sugpescs that

her abiiity to communicate cocially has been
impaired. There are sigits of cuif-estcenm issues
poesibly cauged from the residu«l scars on hex
forehead as well ac the 1nability o perform at
the reyuired level in school-tasks. These effects
are loug-~<erw in nature. 5She will regquire long-
term treatment in terms of special education and
therapy to assist her in coping with this disability.®

Ur. Reid saw the plaintiff on a subsequent occesion ~ud hic up-dated report

of the 8th February, 19¢1 which was aliso agreed will be dealt with later.
Dr. Randolph Cheeks, Consultant Neurosurgeon saw and examined

the plaintiff on the 9th November, 1585 for < neurclogical assessment

to be carried out. He ccueluded that the plaintif! hac no clinical or

radiological evidence of brain damage. I will deal alsc with his report

i more detail at a later stage as well as his report responaing to Dr.

Reid’s report of the l4th February, 1987 and &8th February, 1991 respectively.

Dr. T. N. Golding, Radiologist at Eurezka ledical Centre performed
a head CAT scan, and it revealed a normal study. This meant that there

was no evidence of brain injury.

In assessing damages I am compelled to act upon these medical
opinions but I must also bear in mind the evidewuce of the plaintiif and
her father., It was pleadod in the Statement of Claim #hat the plaintiff
suffered "brain damage, gross brain dysfunction and nevioiogical and
psychological trauma.” DIMiss Lightbourne submittec iiowever that ithe brain
injury and gross brain functioning which he found, werc as a result of
the injuries the plaintiff sustained in this accident., It was further

her view that the plaintiif could have been born with ihis low level
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of intelligence if this were so and that it was not necessarily caused
from the accident.

The plaintifffs father has testified that since the accident,
his daughter is not "behaying right." She is now sixteen years of age.
According to him, she had done a number of thiags out of the way. For
example, when she was eight years old she had thrown water in a baby's
face; used a broken bottle to cut herself and covered herseli with mud.
Mr. Garrell further testified that the plaintiif at her present age does
things in her school bocks like smailer chiléren. ‘’hen he was cross—examined
he admitted that the incidents of the mud, water and cutting herself
with the broken bottle occurred only once.

The plaintiff testified that she still remembers the accident
albeit that it had occurred when she was three yesrs cld. However, under
further examination she told this court thac she doec not remember if
she felt anything when the accident occurred. Neither does she recall
if she had remained at home or in hospital and thai cehe does not remember
anything at all. She recalls being seen however by Doctors and receiving
treatment but she does not know how she has been feeling since she has

received these treatments.

It is unclear from the evidence, wher it was that Dr. Reid
sas the plaiutiff Fxhibit 1, a report headed “Fsychological Report"

is however dated February 14, 1987. This report states that the plaintiff

was referred to him py the Bustamante Children's iwospitzl to determine

her level of compstence psychologically and this was subsequent to a

motor vehicle accident in which she received "injuriecs %o the head.™

Pr. Reid concluded that the plaintiff was functicning in the retarded

to low average range of intellectual ability. According to Dr. Reid

his tests indicated that there was Ygross brain dysfunction”. The clinical
interview he says, suggested that the plaintiff’s ebility to communicate
gocially had been impaired. Further, that there were signs of self-esteem
issues possibly caused from the residual scars on her forehead as well

as the inability to perform at the required level in school tasks. He

concluded that these effects were long~term in nature; she would require



*5

long~term treatment in terms of special education and therapy to assit
her in coping with this disability.
Dr. Reid's final report is dated &th February, 1951. The plaintiff

would have been then 12 years of age. In his Psychological update he
maintained that the results of previous testing had been upheld. This

report cstates inter alia:

"Curxent status:....Although she is currently more
optimistic and performs at an averagz level in rote
functione she is till limited in zbstract reasoning.
Her socio-emotional functicning hac been negatively
affected. Che is conscious of the scars on her
forehead and feels she is different from other
children. 7This causes her to intaract less with other
then iz normal and to compete only at a minimal

level for her age. In additiorn, her self--esteem has
damaged and her potential thus liwited. For example,
she doubts herself in acadewmic perfcimances znd takes
more time achieving tasks as well as verifying answers.
The trauma of the accident and the lcss of mother

have not been fully resolved. £he has frequent
flashbacks and is unable to cope with the resultant
emotional load. This further affects her persformance
negatively in all areas.

The overall level of the damage resulting from the
trauma of the accident is in the severe range. This
will affect her for life but to a lesser degree in
later adulthood if she receives the necessary treat-
ment which will only hLelp to partially alleviate the
effects of her traumatic expexience. Her treatment
should include remedial help in all zreas of academic
achievment and soclo—-emoticnal development. If this
fails tc improve her academic performance and/or
socio—emotional growth then assistance in skill training
will be an absolute necessity. Further psychological
treatment will be significant in aseisting her to
cope and to adjust throughout the different phases

of her development.

This is particularly so in adologzeiice when relative
appearance and good self-esteem sre instrumental in
securing a smooth transition intc adult 1ife. Parent
training to effectthis also will be necessary.”

Dr. Randolph Cheeks, Consultant Neurosurgeon first suw the plaintiff

on the 9th November, 196% and as he has pointed outf in his Report marked
Exhibit 4, it was for the purpose of a neurologicai ausessment to be
carried out. His general examination revealed that the plaintiff was

of slim but healthy appearancc with physiological vital signs and there
was no evidence of any general medical or endociinological aisorder.

She was initially shy but her responses to questioning livened as they

progressed. She participated fully in and cooperated with the interview.
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She was able to say which school she attended, and that she was in grade
5. She indicated that she liked lMiaths and Mental Ability at school and
that in recent tests she had scored 26 out of 50 in knglish and 40 out
of 50 in Mental Ability. She also told the Doctor that in Maths. "I

sometimes get all my sums right."

Neurologically, he found her to be fully alert, taking an active
interest in her enviromment and though a little shy initially, she soon
overcame this. Her speech wac normal in form and content. Psychometrically,
her attention span and concentration were normal, aund in the areas of
reasoning ability, abstract thinking, mathematical reasoning, conceptualising
picture sequencing and digit span she performed well, whilst her performance
in the serial sevens subtraction was a little slow. No defect in memory

function was noted.

Dr. Cheeks found further that all twelvc pairs of the plaintiff’s
cranial nerves, one through twelve, tested normally; and in particular
the neuro-opthalmic findings were unremarkable, ag wern the results of
cerebellar and parietal testing. Likewise, all four limbs tested normally
in respect of muscle tone, power, coordination, sensory modalities and
reflexes, and no pathological shortening of any of the previously fractured
limbs were evident. Gcit posture and spinal flexibility were normal.
The doctor conclvded thet 23 far as neurological injury was concerncd,
the plaintiff had suffered a diffuse head injury with a frontal impact
resulting 1n the 12c¢m frontal laceration and a fracturc of the frontal
bones of the skull which had healed with a deprcssicn across the midline
of her forehead anterior to the hair iine. Furthcr, he maintained that
nothing in her neurological evaluation raised the possibility of intellectual
loss or personality abncrmality, nor did he detect any defect in memory
function. Nevertheless he cbserved that since the impact to the head
had been sufficient to produce a skull fracture he therefore requested
a CAT head scan to seek confirmation of his clinical impression that
no brain damage was present. This investigation was, after some delay,
eventually carried out on 14 September 1990. It confirmed that no brain

damage was present.



Dr. Cheeks therefore concluded that the plaintiff had no clinical
or radiological evidence of bicin damage. Howevexr the 12 cm scar with
an underlying bone deprezsion which lied anterior to the hair liae constituted
a cosmetic defect, being easily visible at normul couversational distances.
He would not recommend coumetic surgery to correct the bome contour irregu-

larity owing to the hazard such an enterprise would posz to the subject,

It was also obscrved by Dr. €heeks that in the period of seven
years which had elapsed sicne the accident, no posi--wraumatic epileptic
fitshad occurred. He opired that that risk was uow pessced, i.e. the

risk of epilepsy now developing as a late sequel was O%.

Both Doctors Keid and Cheeks observed. tha% itue pluintiff was
initially shy and slow to respond but as their respecccive interviews
developed according to Dr. Cheeks ‘shie seemed wore at eace.’ ULr. Cheeks
was of the view that this type of shyness is normal and is anticipated
especially in the young female “when she has just arrived into ihe cold
clincical confines of 2 medical examination room." DUr. Cliceks found
unlike Dr. Reid, that the plainctiff‘s short tenu recczll was well within
the normal range, she bring able to recall tem of twelve test objects
at one minute whereas uiine would have sufficed for uormelity. It was
Dr. Cheeks® view tliat thz Beuder Gestalt was nut 2 .icliable test for
orpganic brain Zamage having been invented deczdes =2go. lLe was in favour
of the currently used compuierised x-1ay technigues whickh he clcimed

weie objective,

It was arg.ed by Mr. Frater chat since wn. impact tc the head
had caused a skull fracture then it was more probab.s that this could
have caused the intelliectual impairment which Dr. Reid found. Rut it
should be recalled where Pr. Cheeks pzd some conc.rrn hence he had requested
a CAT Scan of the head. This scan did confirm his ciinical impressions
that no brain damage wac present. On the basis of the evidence before
mé T would accept the findings by Dr. Cheeks aud Golding and hold that

the allegations of “brain damage, gross brain dysfurnction,; and neurological
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trauma” have not been proved by the plaintiff. Having had the benefit

of seeing and hearing the plaintiff, I would say that she has impressed

me as fairly intelligent young Miss who is indeed shy but may be self
conscious becagge of the scar and depression which appear on her forehead.
Her testimony, although brief was quite straightforward and she was able
to think and respond to the questions asked when she was cross-examined.
She could recall that she visited Dr. Reid fourtee~ times. The evidence
also revealed that the plaintiff‘s grades in school were fairly good.

She is at present in High School and is doing Geography, History, Bible
Knowledge, Spanish, Mathematics, English Language, Emnglish Literature,
Integrated Science and Family Life. Before moving on to Harrison Memorial
she had graduated from lt. Salem School ir grade 9{1) which was the highest
grade. This type of progress is certainly not typical of a child with

intellectual abnormality.

There is no doubt however that she will have a permanent cosmetic
defect which she will take to her grave. Dr. Cheeks was of the view
that cosmetic surgery to correct the bone contour irregularity would
pot be recommended owing to the hazard which suct an entcrprise would
pose. On a balance of probabilities, it seems tc me that the plaintiff's
future could be viewed with optimism but for thi: cosmctic defect. Being
a young lady I would have no doubt that this scai aud depression in the
forehead wwculd have some psychological effect on her. IUr. Cheeks did
say that this scar was easily visible at normal conversational distances.

It was cle2arly visible to me as she stood in the witness stand.

I now move on to the issue of General Damsasges. It does seem
to me that in assessing damages due consideration will have to be given
to the head of pain and suffering and loss of amecnities, cosmetic defect
and the effect this scar and depression will have on hcr psychologically.
Both Counsel have advanced arguments as to how heavy shouid be the right
figure. Mr. Frater has supggested a figure of $1.25u which includes a
sum for brain damage. Miss Lightbourne on the other hand argued that

a sum of $219,£33.00 would be appropriate im all the circumstances.
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Here we have a young girl whc on the evidenice oi her father
was virtually brought back ic 1life. &ne recalls looking at her lying
in a pool of blood whilst she was in hospital and that she had appeared
dead. She was wrapped according to him in a plasier of paris cast from
top to bottom. Miraculocusly she has suffered n¢ brain damage. Her
fractures have all healed and che is virtually without physical disability

apart from the scar and depression in her forehesad.

It is always extremely difficult to transiate considerations
such as these into terms of money, because no such sum of mouey can or
could ever fully compensate the plaintiff. OCne wust therefore do as
best as possible which iu a way will reasonably ccmpenszte the plaintiff
and, on the other hand, not do injustice to the defendant bty awarding

an excessive sui.

Mr., Frater cited and referred to the case oif Judiue Kitson
(B.N.F. L. Kitson) v tveraié XKitsou C.L. 1987/%337 hearc by Langrin J
who assessed damages cu the 18th May, 199C. In that cazse the plaintiff
wiic was five years oid wac involved in an accideni a: i custained ¢ minor
coricussion and was uncouscious for fifteen minutes. Uhe had bleeding
fromthe left ear and ahd zbrasions over the right cide of her forehead,
right shouider =znd both kueec. Medicai evidence cuvealed that che had
2 history of low Llood vugar aud that boti: the fewn iujury ard hypogigmental
scar on the right gide of her face 2nd a 4 cm hyper tropical scar on
the right shoulder. Sne was awzrded $250,000.G0 in recpect of General
Demages. It is ay view howsever that the tacts oi sitson's case can be
distinguished irom tne inst:nt case. Oa my findings, there i_. no intellectual
impairment in Kitson's case was due to the plaincifife lcw bicod sugar
and head injury. Neither liac the mcdical evidence rovealed any unconsciousnecs
by the plaintiff in this caase. It would be faix ic cuy therefore that

o

ihe Hitson case was wore seriocus.

Mr., Frater also cited the cases of Patrick Demsett v The Attorney

General C.L. 1991/B176, Supreme Court judgment of Cookc J delivered July

75 1992 and Sheldon Beckiord {(bnf Cecil Baunhsc) v Moel willey C.L. 1990/B184,

Supreme Court judgment of Piiier J. delivered on the Cth Jume 199Z. 1In



%10

the former case the plaintiff suffered a fracture of the forearm with
swellings, bruises and abrasions to the head, arms and body. By consent
judgment was entered for the plaintiff in the sum of $100,000.00. The
latter case was one which concerned an infant who sustained a fracture
of both bones of the right forearm resulting in a 5% permanent partial
disability of the function of the right forearm. Ry consent a global

award of $89,000.00 inclusive of costs was made.

Miss Lightbourne on the other hand referrad to the case of
Manuel Ferguson v David Walker C.L. 198S/FC3$, Supreme Court judgment
of Cooke J delivered December 5, 1990. In that case the plaintiff was
rendered unconscious as a result of a head injury. .e also sustained
fractures of the proximal third of the left tibis, cowrpound comminuted
fracture over the distal third of the left fibula, fracture of the lateral
malleolus and lacerations over the left parietal region of the head and
over the distal third of the left leg. Damages were assessed in the

sum of $50,000.00 in respect of pain and suffering losc of amenities.

It can be clearly seen that in the Beckford case there was

a 5% permanent partial disability whereas in the iistant case there is
no disability whatsoever. It is my considered view however that the
injuries which the plaintiff suffered in this casz are more serious than
these which the plaintiff in Bennett's case sustained. The Court is

at disadvantage however as it does not know from the rzcords how damages
were apportionec¢, A global sum of $100,000.00 inclusive of costs was
awarded, I £ind on the other hand that Ferguson's case could be of some
assistance in determiring what could be considered a reasonable sur.

I do think however that the fracture of the skulil in thec instant case
together with the cosmetic defect (i.e. the 1l2¢m scar and deprescsion

of the underlying bone) would place this case in a category which would

attract a higher award.

In Donaid Henry v Robinson's Car Rentals T.td and Anor C.L.

1989/H017, Supreme Court ijudguwent of Reckord J. veliver-d 29th January
1991 the plaintiff suffercd ccrebral concussion with closed undepressed

fracture of the right f£r-~tal bon=: He spent ten daygs in hospital suffering
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trom head pains and bouts of amnesia. The head pains lasted for ome
month. After six weeks he had fully recovered without disability. For

pain and suffering and loss of amenities he wac awarded $25,G006.00.

In Harry Soberc Sobram v Ruby Bickmeil acd /fnor C.L. 1384/S397,

Supreme Ccurt judgment ot Walker J. delivered Septembur 27. 1591 the

plaintiff was in shock. His injuries were as foilows:

L. 3" laceration over right forehead

2, Closed fracture of the right hume.al shaft
3. Comminutcd fracture oi the rigui icuur

4, Separction of the symphsis pubic

5. tiinimal brain damage

6. Abrasicns and lacerations

The plaintiff Sobram was admitted in hospital wher« traction was applied

to the arm which healed in approximately eight wecks. “Traction was applied
to the leg and removed after thirteen wecks. Physiotherapy was finally
aduinistered to rebuild the muscles in the arm and leg. ke was disabled

to the extent of 107 pariial disability of the wholc person. For pain

and suffering and loss cf amenities he was awardod $150,000.00.

In this case, thc plaintiff had no resulting disability from
the fractuizs of tne shaits of the fewur and humerus. Op my finding
there hac been no braio iujury nor ilatellectual sbnoinwality. She was
hospitalized for two days according to the medicul report oi Dr. P. Rangachari.
I reject the evldence oi the plaintifi's father that oie was hospitalized
for eight weeks o: for thar matter "morc than eight day.® according to
his evidence under cross—cxaminatior. It would scem from the medical
reports of Drs. Kangachari and Suadhakar, that th- plaintifif‘s period
of physical incapacity did not cxceed rour months. Her fractures have
healed but there had beer a slight angulation of tho right humerus. There

is also thic gccar and deprcssion in her forehead.

I have given due consildcration tc the cages ruierred to me
and have come to the comclusion that having regard to ihe nature of the
injuries sustained, and the resulting consequencces, a global award of

Thr:c hundred Thousand T2llars {*?30(,00G.CMY is appromriate.



Special Damages

The following items of special damages weire agreed by the parties:

1. Cost of daress desStroyed.ises.uvccsesoncsasscesses$d0.00
24 Cost of shoss destroyedeececoscossccvscasaccns?/0.00
3. Transportation to visit plaintiff

in hospitalﬂ.o.n‘l.l...IIBBJDDBDDGO‘OBO.GUGI$360‘OO
4. Transportation from hospitzl tc Lom2ecceees..$56.00
5. Tranportation to and from hospital

to remove plaster of pariS..crcocsscccessccsss$80.00

6. COStS Of K"rays.......a..,.”aouooeoo.--...o..$60.00
1« Medical Exam. FE€ cessvevcacsoonvoscscscaanasdB0,00
8. Cost of test done by dr. Reid.occoccscessssa$450.00
9. Visit tC NEUrOSUrgeONecsesoacosasccosccesssas$700.00

Totalecoo.$1940.00

The plaintiff has failed to prove the loss of a zilver bangle. I would
however, allow the cost of the lost gold necklace in the sum of $250.00.
Item 9 being transportation costs amounting to $/0(.00 to OUxford Medical
Centre will alsfo He allowed. Miss Lightbourne has indicated that she
has no quarrel with item number 11 as pleaded fcr other transportation

costs. 1 will therefore allow the sum of $1925.00 uuder this head.

The amourt of rour Thousand Eight Hundred and Fifteen Dollars

{$4815.00) will th~refore be awarded in respect cf Specizl damages.

Damages are therefore assessed and apporticned as follows:

General damages

Pain and suffering and loss of ameniticsz $306,000.00
With interest thercon at the rate of 3% p.a. from the date
of service of tle Writ of Summons to today.

specm DmgeSs.-nosnooooconnooooolo--n-nc-.nouopapo:onoaun.c 4815300

With interest thereon at thc rate of 3% frowm October 8, 1562 to today.

Costs to the plaintiff to be taxed if not agread.



