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ECCLESTON, J . A .  (Actg.), 

I This appeal a r i s e s  out  of. an ac t i on  f o r  damages f o r  

a s s a u l t  and f a l s e  imprisonment brought i n  the  Resident Magis . t ra te t5  

Court f o r  the par i sh  of S t .  Catherine a g a i n s t  the  Appellants,  the  
\ 

l i t torney General a s  repreeen ta t ive  of the  Crown, and Cons t a b l e  

y o l d  Crooks, a member of tho Jamaica Constabulary Force, i n  which 
\ 

tue learhed Resident Magistrate found i n  favour of the  p l a i n t i f f /  

Respondent aga ins t  the ~ e f  endants/Appellants and a ~ a ~ d e d  the  sum 

of 650 f o r  damages and cos t s .  

Before the hear ing of the  appeal,  arguments were heard 

on the preliminary point  whether there  being two defondants/appel- 

l a n t s  there  should bo t w o  no t ices  of appeal. 

Counsel f o r  the appe l lan ts  r e f e r r e d  the Court t o  s e c t i o n  

251 of Cap. 179, the Judioature  ( ~ e s i d e n t  Magis t ra tes)  Law, and 

submitted t h a t  i n  f a c t  t h e r e  was one appeal i n  which both dofend- 

a n t s  had joined, each depos i t ing  the  sum of lo/- a s  s e c u r i t y  fo r  

tho due prosecution of  tho appeal and g iv ing  secu r i t y  t o  the  e x t e n t  

of 610 f o r  the  payment of oos t s  a s  is  requi red  by s e c t i o n  256 of 

Cap. 179, the  Judicature  ( ~ e s i d e n t  ~ a ~ i s t r a t e s )  Law. She however 

pointed out t h a t  as "bnly one notioe of appeal had been given, only 



one stamp f e e  of lo/- had been a f f ixed  to  tho document. 

Respondent's counsel keferrod the Cou$t t o  the 

decis ions  i n  Barons v. Lindo, 6 J . L . R . ,  p. 205, and Rochester 

v.  Chin, 4 W.I.R. ,  p. 40, and submitted i t  was a condition 

precedent t o  the founding of the j u r i sd i c t ion  of the Court t h a t  

a proper no t ice  should be given and t h a t  the no t ice  a s  given 

should bo stamped C1 and not  lo/-. 

Tho Court af t e r  r e f e r r i n g  to  Ordor I1 Rule 25 of tho 

Resident ~ a g i s t r a t o '  s Court Rules, camc t o  the  conclusion t h a t  

the not ice  of appoal having bcen given i n  timo, t h a t  although 

the stamp f c c s  had bcen s h o r t  paid,  i t  was not a s  such a condi- 

t i on  precedent t h a t  the Court would not have j u r i s d i c t i o n  to  hoar 

the  appeal. 

Appellants' counsel then applied f o r  loavo t o  f i l e  an 

addi t iona l  ground of appeal, no t ice  of which had boon given t o  thc  

rospondont, and asked t h a t  tho Court grant  such loavc i n  accordancc 

with s ec t ion  265 of Cap. 179, There was no objcct ion takzn and thc 

leavo oras grsntcd.  

Thc cvidcnce i n  tho Court bclow d isc loscd  t h a t  thc  

p l a i n t i f f ,  a cook cmploycd to  tho Public Works Dcpartmcnt, l i v c d  

on land shc ownod a t  Byndloss i n  S t .  Cathcrinc. On thcsc prc- 

mises shc had some small s t i c k s  and fcnco posts  undcr an orangc 

t roc  ncar t o  thc  roadway, She bought thoso from the  d r ive r  of a 

motor truck, which had broken down a t  hcr gateway i n  JanuL%ry, 1963. 

Tho dcfcndant, Crooks, who was a f r i cnd  of onc Brown, 

an omployco of thc  Public Works Department, v i s i t e d  hcr prcmiscs 

i n  February, 1963. A t  t h i s  time hcr boyfriend was off thc  i s l a n d  

and Crooks suggcstcd to  hor t h a t  thoy should embark on a f r icnd-  

sh ip  2nd have scxual in tc rcoursc ,  with which s u g ~ c s t i o n  hc ro- 

fused to  comply, and on leaving ho rcmsrkcd t o  Brown t h a t  ho could 

g e t  a t  her i n  tho worst kind of way, or words t o  t h a t  c f f c c t .  

On thc 14th March, 1963, Crooks rc turncd  t o  hor prcmiscs 

with two constablcs .  Lcaving hor with tho two constablcs a t  thc  

. r .  @3to/ 



g a t e ,  ho wcnt around hc r  ya rd .  Whilc hc was away, onc of  t h c  con- 

stables l c f t  w i t h  hc r ,  t o l d  hor t h a t  Constablc Crooks was g o i n g  t o  

a r r o s t  h c r  f o r  thc  s t i c k s ,  t o  which sho cxprcsscd  hc r  s u r p r i s c ,  and 

Crooks r c t u r n c d  and hc ld  h c r  a t  hc r  r i g h t  olbow 2nd p u t  h c r  i n  a  

jocp and took hor t o  tho  P o l i c c  S t a t i o n  a t  L ins t cad .  Shc was n o t  

t o l d  by Crooks f o r  what sho had bcon a r r o s t c d .  Thcrc hc t o l d  a 

Constablc Lcwis t o  lock  hor  up. Shc was d c t a i n o d  a t  t hc  P o l i c c  

S t a t i o n  f o r  two hours ,  and, l a t e r  t h a t  day,  g ivcn  b z i l  t o  a t t o n d  

t h c  Court a t  L ins t cad  on tho  20th March, 1963, Sho a t t cndod  Court  

on t h c  20th  March, 1963, and on anothcr  occas ion ,  whcn t h c  c a s c  

a g a i n s t  hc r  was d ismissod,  

Tho d c f o n d ~ n t / a p p c l l a n t  Crookst v e r s i o n  was t h a t  i n  

March, 1963, hc rocc ivcd  c e r t a i n  in fo rmat ion  from a Joseph Baker 

and a f t e r  mzking e n q u i r i e s  about  tho t h e f t  of lumber, which took 

him t o  tho  Worthy Park  p r o p e r t y  where he had spoken wi th  tho 

Manager of tho  p roper ty ,  ho passed tho p l a i n % i f f t s  p r o p e r t y  and 

then  went t o  a J u s t i c e  of tho  Pesce and ob ta incd  a s e a r c h  war ran t  

under the  Unlawful Possess ion  of  Propor ty  Law, Cap, 401, Armod 

wi th  t h i s  war ran t ,  ho wont t o  tho  promises of t h o  respondunt ,  asked 

hor name and i f  s h e  owned the  premisos and t h e n  r e a d  tho  warrant  

t o  h e r ,  Ho asked hor about  t h e  lumbar i n  t h o  ya rd ,  t o  which sho 

r e p l i o d  t h a t  s h e  had bought i t  from a  t r u c k  man. She could  n o t  

t e l l  t h e  name of t h i s  man, nor  t h e  number of  the  t r u c k ,  and n o t  

b e i n g  satisfied w i t h  her  exp lana t ion ,  hc s r r o s t e d  h c r  and charged 

hor with be ing  i n  unlawful  possess ion  of tho  lumber, namely, 22 

p o s t s  each approx im2, t~ ly  18 f e e t  i n  l e n g t h ,  A t  he r  r e q u e s t  she  

was accompanied by some person t o  the  S t a t i o n  f o r  t h e  p u r p o s ~ s  of 

b a i l i n g  h e r ,  Ho s a i d  ho had never  seen  respondont  boforo  tho  14 th  

March, 1963, and donicd any c o n v e r s a t i o n  o r  a s s o c i a t i o n  w i t h  h e r  

a t  hor promises boforo  t h a t  d a t e ,  

I n  h i s  r easons ,  t he  l ea rned  Rosidcnt  Magistrate found 

( i )  Somo t i n e  i n  January ,  1963, t h e  p l a i n t i f f  purchascd 

a  q u a n t i t y  of fenco p o s t s  from t h e  wi tnoss  E r n e s t  Morr is ,  

, r e  and/ 

i 



and placed them under a t r e e  near the  ga te  t o  her pre- 

mises where they were allowed t o  remain u n t i l  the 14th 

of March, 1963, 

( i i )  Pr io r  t o  the 14th of March, the  second defendant,  

accompanied by Louis Brown, v i s i t e d  the p l a i n t i f f  a t  

her home, i n  the absence of her pzramour, on t h r ee  

occasions i n  an unsuccessful  at tempt t o  win her f r iend-  

s h i p  and favours. 

( i i i )  I n  the course of h i s  v i s i t s  t o  the p l a i n t i f f ' s  home 

the second defendant must have seen the pos t s  under tho 

t roe  a t  or near the gate .  

( i v )  The second defendant, probably grieved by the p l a i n t i f f t  s 

r e j e c t i o n  of h i s  ddvancos, d id  i n  f a c t  th rea ten  t o  cause 

her t rouble .  

(v )  The evidence of the witness,  Joseph Baker, a sor ry  

spec tac le  i n  the witness box, znd although n d c r o s s -  

examined, could not be accepted, not only because the 

p l a i n t i f f  was not given the opportunity t o  admit or  

deny the " fac t s t t  given i n  evidence by t h i s  witness,  bu t  

because the  demeanour of t h i s  witness i n sp i r ed  n o t  the 

l e a s t  confidence, 

( v i )  I could no t  accept the  evidence of the second clofondant 

t o  the c f f o c t  t h a t  he had recoived any information a s  ho 

~ l l o g e c l  from Joseph Baker, 

( v i i )  Whon tho socond defnndant procured the i s suo  of a 

Search Warrant t o  search the  p l a i n t i f f ' s  yard ho was 

motivated by a s p i t e f u l  dos i ro  t o  harm tho p l a i n t i f f  

r a t h e r  than by any reasonable suspicion t h a t  there  woro 

lumber and posts  e i t h e r  s t o lon  or  unlawfully obtainad 

on these  promisos, 

The appe l l an t ' s  oounsel argued tho add i t i ona l  ground 

of appeal f irst:  

" The judgment of the l e a r n ~ d  Resident Magistrate was 

aga ins t  tho weight of the evidence. I n  p a r t i c u l a r  he 
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e r r e d  i n  f i n d i n g  t h a t  when t h e  second d e f e n d a n t  procured  

t h c  i s s u e  of a  Search  Warrant  t o  son rch  t h o  p l a i n t i f f ' s  

y a r d  he was mot iva ted  by a  s p i t e f u l  d o s i r e  t o  harm t h e  
p l a i n t i f f  r a t h e r  t han  by any  r e a s o n a b l e  s u s p i c i o n  t h a t  

t h o r e  were lumber and p o s t s  e i t h e r  s t o l e n  o r  u n l a w f u l l y  

ob ta ined  on those  promises.  

The second de fendan t  gave evidenco t h a t  he r e c e i v o d  

in fo rma t ion  from Josoph Baker a s  a r e s u l t  o f  which he  

ob ta ined  3 Search  Warrant.  H i s  ev idence  was suppor t ed  

t h e  ev idenco  of Joscph Baker who was c a l l e d  a s  a w i t n e s s  

and whoso evidonce was n o t  chn l l sngod  i n  c ross -examinat ion .  

There was no proper  b a s i s  on which t h e  l e a r n e d  R e s i d e n t  

M a g i s t r z t e  cou ld  r o  j e c t  t h e  ev idence  of  t h i s  w i t n e s s . .  . If 
She submi t tod  t h a t  t ho  f i n d i n g s  of  t h e  l e a r n o d  Res iden t  M a g i s t r a t o  

i n  i t e m s  ( i i )  t o  ( v i i )  could  n o t  be  sup2or tod  by tho  ovidonce and 

t h a t  i t e m  ( i ) ,  by i t s e l f ,  w a s  n o t  s u f f i c i e n t  t o  j u s t i f y  a v o r d i c t  

f o r  t he  p l a i n t i f f 3  t h s t  tho  w i t n e s s  Josoph Baker had n o t  been c ros s -  

examined nor  had i t  been suggested t o  him t h a t  he was n o t  a wi tnoss  

of t r u t h ,  n o n e t h e l e s s  t h e  l e a r n e d  R e s i d e n t  M a g i s t r a t e  had r e j e c t e d  

h i s  ev idence  and r e g z r d e d  him a s  b e i n g  an u n t r u t h f u l  w i t n e s s .  She 

made a s i m i l a r  compla in t  i n  r e s p e c t  of t h e  w i t n e s s  Louis  Brown. 

The appellant's counse l  2 l s o  r e f e r r e d  t o  t ho  d i s c r e p a n c i e s  i n  t h e  

ev idence  betweon p l a i n t i f f ' s  w i tnossos .  

I n  my view, t h o s e  submiss ions  r n i s c  q u e s t i o n s  of  f a c t  

which r e f e r  t o  t h e  c r e d i b i l i t y  o r  r e l i a b i l i t y  of  t h e  p l a i n t i f f ' s  

w i tnossos  whoroin t h e  advantage  onjoyed by t h e  t r i a l  judge by r o a s o n  

of h a v i n g  seen  and h o m d  t h e  w i t n e s s e s  a r e  s u f f i c i e n t  t o  e x p l a i n  and 

j u s t i f y  t h e  conc lus ions  r eached  by him i n  h i s  f i n d i n g s ,  

I s e o  no roason  t o  d i s t u r b  h i s  f i n d i n g s  of f a c t .  

The n e x t  two grounds of a p p e a l  may be corls idarod t o g e t h e r :  

1. The l e a r n e d  R e s i d e n t  M a g i s t r a t e  e r r e d  i n  l a w  and i n  f z o t  i n  

f i n d i n g  t h a t  Cons tab le  Crooks d i d  n o t  a c t  i n  obedience  t o  

t h e  Search  Warrant  t ende red  i n  sv idenco  i n  t h i s  c a s e .  

2. The l e z r n e d  Res idont  M a g i s t r a t e  was wrong i n  h o l d i n g  t h a t  

t h e  s a i d  Sea rch  Warrant a f f o r d e d  Cons tab le  Crooks no pro- 

t e c t i o n  and i n  f a i l i n g  t o  f i n d  a  v e r d i c t  i n  f a v o u r  of thc 

de fendan t s  as provided  by s e c t i o n  40 of t h e  Cons t abu la ry  

Force Law (Chapter  72). . . . ~ o n r n u d /  



Learned counsel  f o r  t h e  a p p e l l a n t s  submit ted  - 
(a) t h a t  tho a c t s  of the  second a p p e l l a n t  were done i n  obcdionco 

t o  the  war ran t  notwi t h s  tnnd ing  the  f i n d i n g  of t h e  lenrnocl 

Res ident  Magi s t r z t e  t h n t  t h i s  was n o t  s o ;  

( b )  t h a t  once t h e  p rov i s ions  of s o c t i o n  40 of t h e  Jarnaica Carl..- 

s t a b u l a r y  Force Law, Chapter 72, woro complied wi th ,  t h e r e  

must be n f i n d i n g  i n  favour  of t h e  de fendsn t ,  Constable 

Crooksj tho s e c t i o n  i s  a s  fo l lowss-  

When any a c t i o n  s h a l l  be brought  z g a i n s t  any 

Constable f o r  any ~ c t  done i n  obodionco t o  tho  wsrrmt 

of any J u s t i c e ,  t ho  p a r t y  a g a i n s t  whom such  a c t i o n  

s h a l l  be brought  s h a l l  n o t  be r e s p o n s i b l e  f o r  any 

i r r e g u l a r i t y  i n  the  i s s u i n g  of such war ran t  o r  f o r  any 

want of j u r i s d i c t i o n  of t h e  Jus  t i c e s  i s s u i n g  tho same, 

b u t  may p lead  t h e  goner31 i s s u c  and g i v e  such  warrant  

i n  evidence a t  t h e  t r i a l !  and on proving t h n t  tho  s i g -  

nature t h c r e t o  i s  t h e  handwr i t ing  of tho  perso( whose 

name s h a l l  appear  subsc r ibed  t h o r e t o  and t h z t  such 

person was r e p u t e d  t o  bo and a c t c d  a s  a J u s t i c e  f o r  

the  p ~ r i s h  2nd t h s t  t h e  ~ c t  or  a c t s  complained of w a s  

o r  wcrc done i n  obedienco t o  such war ran t ,  t h e r e  s h a l l  

be a v e r d i c t  f o r  t h e  de fendan t  i n  such a c t i o n  who 

s h a l l  r e c o v e r  h i s  c o s t s  of s u i t  . . . 1 1  

and t h a t  i t  was unnecessary  t h a t  t h e  p r o v i s i o n s  of s e c t i o n  

40 should be s p e c i f i c a l l y  drzwn t o  the  n t t e n t i o n  of t h e  

loarned Res iden t  Magis t ra te5  

( c )  t h a t  t h e  Rosident  M a g i s t r a t e ' s  Courts  Rules cannot  ovcr- 

r i d o  thc  p r o v i s i o n s  of s e c t i o n  40; 

( d )  t h a t  i t  i s  t h e  warrant  t h a t  i s  t o  be cons t rued  and n o t  

the  s t a t u t o r y  p r o v i s i o n s  of s o c t i o n  8 of Chsptor  401. 

It  appears  t o  me t h a t  nowhere i n  t h e  r e c o r d  doos i t  a p p e m  

t h a t  t h e  second d c f e n d a n t / a p p e l l ~ n t  h s s  proved t h a t  tho  a c t  o r  a c t s  

complained of  by t h c  respondent  were dono i n  obedienco t o  tho  war ran t .  

The evidonce of t h e  socond a p p e l l a n t  i s  t h a t :  "I a r r e s t e d  h e r  bocause 

she  f a i l e d  t o  givo me a s a t i s f a c t o r y  e x p l a n a t i o n  a s  t o  tho  means by 

which s h e  came i n t o  possess ion  of lumber and p o s t s ,  My s u s p i c i o n s  

were aroused by h e r  answer,  Up t o  t h a t  time I 112d s n  open mind." 



Thus t h e  p r o v i s i o n s  of s e c t i o n  40 of Chapter  72 of  t h e  Revised Laws 

of Jamaica were n o t  complied wi th  f u l l y ,  

S e c t i o n  150 of Chapter 179, t h e  J u d i c a t u r e  ( ~ e s i d e n t  

M a g i s t r a t e s )  Law prov ides  i n t e r  a l i a  t h a t  n o t i c e  as d i r e c t e d  by 

t h e  Res iden t  Magi s t r a t e1  a CourbRules  ( o r d e r  10, r u l e  15 )  s h a l l  be 

g iven t o  t h e  Clerk  of  t h e  Courts ,  who s h a l l  cornmunicato i t  t o  the  

p l a i n t i f f ,  of a defence  of n o t  g u i l t y  by S t a t u t e .  The r e c o r d  does  

n o t  d i s o l o s e  t h a t  t h e  de fendan t s / appe l l an t s  ever  gave such  n o t i c e .  

F u r t h e r ,  t h e  r e c o r d  does n o t  d i s c l o s e  t h a t  t h i s  de fence  was eve r  

r a i s e d  a t  t h e  t r i a l .  Although a Court  of  Appeal may a l l o w  p o i n t s  

of law n o t  r a i s e d  i n  t h e  Court below t o  be t h e  s u b j e c t  of argument, 

i t  can  on ly  do so i f  s a t i s f i e d  t h a t  a l l  t h e  evidence  on bo th  s i d e s  

m a t e r i a l  t o  the  p o i n t  r a i s e d ,  i s  b e f o r e  i t .  ( ~ l e t c h e r  v .  Wright 

e t  a 1  fi4'37 5 J.L.R. 7 7 ,  a t  p.82.) 

I do n o t  f i n d  i t  necessary t o  de termine  whether the  

war ran t  i n  t h i s  c a s e  i s  a p p r o p r i a t e  t o  t h e  p r o v i s i o n s  of s e c t i o n  8 

of Chapter  401 of t h e  Revised Laws of Jamaica.  

I n  my view t h e  appea l  should be d ismissed  wi th  c o s t s  f i x e d  


