JAMAICA

IN THE COURT OF APPEAL

SUPREME GQURT CIVIL APPEAL NO. 77/81

BEFORE: THE HON. MR. JUSTICE ROWZ, J.A. - PRESIDING
- THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR, JUSTICE CAMPEBELL, J.A. (AG.)

BETWEEN: HOPETON GAYLE | | - PLAINTIFE/
| | | APPELLANT
AND HAZEL NUCINT (CUARDIAN AD LITEM)\- DEFENDANTS/
EZEYIEL ASPHALL (AN INFANT) . RESPONDENTS
DELCETA ASPHALL ( " v ' |
LLOYD ASPHALL ( * vy

Dr. L.G. Barnett for the appellant instructed
by Mr. Norman 0. Samuels. '

Mr. M. Hylton for the respondents instructed
by Mr. Carlton Williams.

‘October»6 and Ndvember 10, 1982.

CAMPBELL, J.A. (AG.):

The appellant by his writ and statement of claim

filed on February 17, 1981 sought the following relicfs namely.

"(1) A declaration that the Defendants are
liable to pay to him one-quarter of
the sum of US$47,042.20 credited to
the second, third and fourthnamed
Defendants (hereinafter called "the
infant Defendants") in banks in the
United States of America and one-
~quarter of the half-yearly interest on
the said sum paid and to be paid to
them,

(2) An account of the half-ycarly interest
on the said sum of US$47,042.20 already
come to the hands of the Defendants or
‘received by any other person on their
behalf or account and an order that the

- Defendants do pay to the Plaintiff one-
.quarter of any sum. so found.
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(3} An order that each of the infant,
Defendants on attaining the age of 18
ycars take all reasonable steps to
secure payment to him/hcy of his/her
share of the said amount of US347,042,2
and any further interest thereon and on
obtaining payment as aforesaid pay tc the
Plaintiff 211 unpaid amounts due to hinm
under (1) above.’

The basis of the claim for relief as extracted from
the statement of claim is that Hazel Nugent who is the mother
of Ezekiel, Delceta and Lloyd, infant children of Valentine
Asphall, deceased, had cause to, and did retain the appellant,
and executed a contingency agreement for his fees. The circum-
stances necessitating the retainer and contingency agrecment
were that Valentine Asphall died in Brooklyn, New York, U.S.A.
on September 29, 1975. At the time of his death he was married
to one Helen Asphall who as his administratrix instituted suit
in the Supreme Court df‘thﬂ State of NGW‘YOTR claiming on behalf
of herself and the abovn 1nf1nt chlldren d&mdg s for ?ersonal
injuries and for his wroonul death She was représeﬁféd in
this suit by Mr. Harvey. oacksteln an ﬂttorncy at Law of 401
Seventh Avenue, New Ydrk, U,S,A. In bfder to perfe ct the clalm
on behalf of the infants and to sccurg.satisfactqry evidence
relativc to their_legal status as‘ghildren of thg_deceased,
Mrs. Helen Asphall through her Attorney-at-Law wrote to
Hazel Nugent requesting copies of any paternity proceedings
establishing the deceased as the.fatherkof_thg said three inf§nt
children. Hazel Nuge nt accordlnvly on thb‘17th day of Novexber,
1975 by written rctaine;, reta1ned‘the appellant,for the |
purpose disclosed in paragraph 8 of the statement of,claim which
reads thus:
e, By written retainer dated the 17th ,
day of November aforesaid the firstnamed
Defendant then re tained the Plaintiff to
v represent her and the infant Defendants
in 211 matters concerning suit or settle-
ments or ctherwis: in connection with the

death of the said Valentinc Asphall as well
as in connection w1th the payment of any

(é‘”! £
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“moneys to the infant Defendants on any

ground whatsoever as a result of the said
death.®

This retainer wastsubﬁequently followed by a letter
dated the 7th day of May, 1976 agreeing to pay the appellant's
fees in the manner stated in paragraph 12 of the statement of

claim which reads thusse

""12. By letter to the Plaintiff dated the
7th day of May, 197¢, the firstnamad
Defendant ‘agreed to pay the Flaintiff
for services performed by him as set
cut in paragraph 2 above one-quarter
of any moneys which she or the infant
Defendants or any of them may receive
from the estate cof the said
Valentine Asphall.”

Following upon and in consequence of his retainer the
appellant alleges in his statcment of claim that he was in
constant communication w1th Mr. Harvcy Sa»k tein seek1ng parti-
culars of the nature of thn proot renu:rod to stab11sh that the
infants were in fact the children of the deceased Valentine
Asphall. It was confirmed to,him,‘that what was‘required in
order that the“in ants could bencfit from the anticipated
favourable judgment in the suit in progress in the Supreme Court
of the State of Mew York, was a judgment by a competent court
in Jamaica adjuging or declaring the de nased Valuntlne Aspaal]
the father of the 1ﬂfant ch leren,-~ |

The annellaﬂt statns that hb acc ordlnﬂly obtnlngd a
further written retainer from Hazel Nuvent dated the 24th day
of August, 1976 pursuant to which he filed Znit No. E40 of 1977

in the Supreme Court of Judicature of Jamaica on the 7th day of

saidealentine Asphall was the,fa.her of the infants, The
dec]qratlon was granted hy Mrs. Justice Allen, retirédﬁion the
Sthuday of‘May 1877 and attegted copigs thereof authent?;ated by
the,United’States Vice ConSulyin Jémﬁi;a were duly despatchéd

te Mr. Harvey Sackstein for use in the suit in the Supreme

B Court of the State of New York.




On 2 subsequent date namely the 5th day of December
1978 the apnellant narticipated in .telephone conference with
Judge Thomas Jones who was scised of the suit in the aforesaid
Supreme Court and he provided valuable information to assist
the judge in coming to a decision on the guantum of the approved
settlement of US585,000.00 which was te be apportioned'to each
of the infants.

The suit was scttled with the approval of Judge Thomas
Jones and the shares of the infants totalling US$47,042.20 werg
deposited by order of the Supreme Court in ap»roved banks in
the U.S.A. with interest thereon being periodically pz2id to the
infants in Jamaica through Hazel Nugent since about mid 19%0.

The appellant avers in his statement of claim that he
has in addition rendered diverse other services relzative to ths
suit in New York but that the aforesaid Hazel Nugent has subse-
quent to the settlement refused to disclese the dates or the
quantum of interest zhe has b@en receiving. He apparently views
this conduct of Hazal Nugent as evinging an intention to
tepudiate the contingency agreemenﬁ_referrad to in paragraph 12
of his statement of claim and accordingly instituted action
seeking the reliefs earlier recited.

The respondents moved the court by summons dated the
24th day of,Septambcr, 1281 to have the writ and statement of
claim struck out on the ground that they discloscyno recasonabde
cause of action against,th@m.

The summons was heard in‘Chambersybefqpe Mcrgan, J. on

the 2nd day of December 1981 when it was ordered that:

"The Writ of Summons and Statement of Claim
be struck out on the ground that they
disclose no veasonable cavse of action
against the Defendants with costs to the
Defendants to be.paid by the Plaintiff.™.
Against this order the appcllant appeals on the grounds
that the learned judge erred and misdirected herscelf in law

in holding that:
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n(a) it was necessary for the plaintiff/
appcllant to tax his costs before
taking action for the recovery of his
fees;

(b) the plaintiff/anpelliant's Writ and
Statement of claim disclosed no
reasonable cause of action.”

) , | | ,
(;, Before us it has been agreed by learned counsel for
the parties thdt the issues raiscd before the learned judge were:

(1) Whether on the facts disclosed in the
writ and statement of claim the Attorneys
fece being claimed had to ke taxed as a
precondition to the commencement of the
suit without which taxation no reasonable
canse of action was disclosed.

(2)  Whether having regard to the facts
disclosed in the aforesaid statement of
claim nam¢ly that no damage or other

. compensation was shown to have been

(V/ recovered by the 1st respondent any
reasonable cause of acticn arose against
her under the contingency agreement.

Dr. Barnett for the appellant submitted as generally
relevant to both grounds of apneal that since the documents
evidencing the retainer and the agreemsnt for the payment of
fees were not befure the learned judge for her interpretation
the ruling that the writ and statement of claim discleosed no
reasonable cause of action must be considered cn the basis that
she accepted as proved, for the purpose of the summons the facts
stated in the statment of claim. Considered. thus,Dr. Barnett
further ‘ T : o o

/submitted that the statement of claim by paragraphs 8 and 12
disclosed that the appellant was rotained on a tontingency fee
basis. Other pavagraphs in the statement of claim catalogued
the variocus services rendsred by the appellant as_ﬁecéssary
nreliminaries to and in suoport of the’claim‘forwdamages brought
on behalf of the infant re¢spendents. There was a recovery of
damages by them in the suit ir the Supreme Court of the State

of New York. There was a repudiation by the vespondents of the

appellant's claim to a pepcentage share of the sums so recovered.

This prima facie amounted to a repudistion of the agreement for
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fees. ‘Thé:appellaht in these circumstances does prima

facie have locus standi to seek a declaration of hlS entitle-
ment under the a&reement since~hé ié‘seeking a declaration

as to an alleged confractu&l right which is an approprlatc
subject matter for a claratory judgment .

With snecific reference to the second ground of appeal
Tr. Barnett submits that the matters ?1eaded'in naragraph 12
of the statement of claim cléariy disclosed that the cbligation
of the fifst respondent to ﬁerform her contract wds not
predicated exclusively on her recovering damages perscnally
arising out of the desth of Valentine Asphall. Since the
fact of her not having personally recovered damages did not
per 9¢ prima facie negate liability under the agreement
pleaded, it cannot be said that the statement of claim dis-
closed, in relation to her, mno reasonable cause of action.

In relation to‘the infant respondents Dr. Barnett
submittel that the real ground of decision of the 1earned
judge was that the'primayfacie.cag59 q£ aqtiqn which o
uncoubtedly was disclosed 1n the writ aﬂd statement of claim
was comnletely eroded when regard was had to th@wJudiqature
(Civil{Prccedure Codg) Law - Sectian 22¢. . In this Dr. Barnett
said theulqarned judpe errcd‘in,law in 1~c1ns any relianceé
on this section whick had aﬁg ationwonly‘tq actions commenced
by orvonbbehalfﬁof infant plaintiffs ig Jamaica. Thev
Judicature;(Civil Procedure Coﬂe) Law providqs a code
regulating civil yroceedingz in the,SuQreme Court of Jamaica
and the actions envisaged by Section 226 are actions in the
Supreme Cour; of Jamqica, chordipgly,,the prescription’
xelatiyeito‘AQtorneys* fees can h Ve no p’¢1C3thn to fees
in relation to leral work donp by an ﬁttornpv rulat1Ve to

suits commonce4 and ﬂro fcuted in forclvn 1ur10d1ctlons.




Secendly, Dr. Barnett submitted that even if Scction
226 of the Judicature (Civil Procecdure Code) Law did
previously exclusively regulate suits brought by or on behalf
cf infants, in whatever jurisdiction, the pesition since the
Legal Profession Act came into force igs different because
Section 21 of the Legal Profession Act gives authority for a
contingéncy fee for any kind of legal work done, and in any
jurisdiction, and in rclation to such fees, taxation is not
a condition precedent to az2ction for recovery of the saune.

Finally Dr. Barnett submitted that on the face of the
writ and statement of claim the issues raised neccssitated the
construction of statutes and documents and also the adduction
of evidence in order to determine the appellant's rights,
Accordingly the learned judge had no jurisdiction to strike
out the writ 2:d stateument of claim becaus the jurisdiction
sumsarily to strike cut a writ and statement of claim is
exercisable only in plain agd obviqus cases sthing no
reasonable cause of action.

Mr. Hylton for the respondents conceded that the
principle stated by Dr. Barnett on which a writ and statement
of claim may be struck out as showing no reasonable cause of
action is correct. He however submitted that on the face of
the writ and statement of claim there was disclosed ne enforce-
able contract for the reason that somelof the defendants are
infants and Sectian 2.6 of the Judicature,(Civil Procedure

Code) Law governed and concluded the matter. Devalaping on

+
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ion Mr. Hylton submitted that Section 226(6) ox

the aforesaid law was applicable whether the action in relation
to which the cost became payable was prcsgcuted in Jamaica or

in 2 foréign juriédictio;, Secondly, he submitted that the
said,sub-éection was applicable because the appellant nowhere in

his statemcnt of ciain averred that what he did was to prosecute
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a claim in a foreign court,; to the contrary what he averred
thnt he did by way of legal work included the filing of suit
in Jamaica which came within Sectiocn 226.

Section 226 (1) (2) and (6) recads as follows:

Section 226:

(1) In any cause or matter in which money
or damages are clcimed by or on behalf
of a person who is an infant or of
ursound mind, no settlement, compromise
or payment and no accseptance of money paid
into court, whenever entcred into or made,
shall so far as it relates to that merson's
claim be valid without the approval of the
Court or a Judge.

(2) Where in any cause or matter whatever,
money paid into court is accepted by or
on behalf of zny such person or money is
adjudged, ordered or agrec to be paid to
or for the benefit of any such pcrson, the
money shall be dealt with in accordance
with directions given by the Court or a
Judge and not otherwise; and without
prejudice to the generality of the power
of giving directions under this paragraph,
the directions may provide that the moncy
shall whelly cor partly be invested or
otherwise dealt with.

The form Mo. 2 in Schedule XI to this Law
shall be used in any case to which it is
applicable.
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(6) The costs of the plaintiff or if morc than
one of all the plaintiffs in any such cause
or matter or incideunt to the claims therein
or consequent therecon shall be taxed by
the Registrar, as between party and party
and as between solicitor and client, and
the Registrar shall certify the respective
amounts of the party and party and solicitor
and client costs, and the difference (if
any) and the proporti-n of such difference
(if any) payable respectively by any adult
party to the cause or matter and by or out
of the moneys of any party who is an
infant or person of unsound mind, and no
costs other than those so certified shnll be
nayable to the solicitor for any plaintiff
in the cause or matter." ‘
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In my view Hr, Hylton's submiésidn that SéctionVZZG(ﬁ)
is applicable to and prima facie nepgatives any reasonable
cause of action otherwise appearing on the appellant's
statement of claim on the ground that the section has extra-
territorial validity is fallacious. As Dr. Barnett has
correctly stated the Judicature (Civil Procedﬁré Code) Law
kfﬁ " prescribes and regulates the procedure tc be followed in

causes and matters prosecuted iﬁgthe“supreme‘Court of
Judicature of Jamaica. - o
Section 3 of the Judicature (Civil Procedure Code)
Law reads thus: |
"Where mention is made in the Judicature
(Supreme Court) Law of the Civil Procedure
Code, this Law shall be taken and meant to
be referred to.” ‘
(ﬁ) Secticns 27 and 28 of the Judicature (Supreme Court)
Act re-enacting Sectiong 24 znd 25 of the Judicature (Supremé
Court) Law provide as follows:

“"Section 27

Subject to subsection (2) of Section 3, the
Supreme Court shall be a superior Court of
Record, and shall have and exercise in

this Island all the jurisdiction, power and
authority which at the time of the commence-
ment of this Act was vested in any of the
FoliOWLnG Courts and Judges in this Island caeo!

(0 ]
&vﬁ ' 1 8ection 25:

Such jurisdiction shall be exercised so far

as rezards procedure an’'practice; in manner
provided by this Act, and the Tivil Procedurc
Cede and the law regulating criminal proce-
dure, and by such rules and ordcrs of court as
may be under this Act ...........'

It is patently.clear'having regard to the above
provisicns thét the "cause or matter" referred to in Section
226(1) of thc'JudiﬁﬁturW'(Civii Prdcedure'CO&e) Law relates
{ky to causc or matter in LbC uuprnne “Court nf Janalcp gxercising
Jurlsdlctlon'ln ‘the Island in accordancc w1th thc aforesald

Civil Procedure«Code;
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The Judicature (Civil Procedure Code) Law being
adjectival cannot extend the territorial jurisdiction given
to the Supreme Court by the Judicature (Supreme Court) fct.
Since Section 226(6¢) relates to Attorney's costs in the cause
or matter mentioned in Section 226(1) it must necessarily be
confined to cause or matter prosecuted in the Supreme Court
exercising jurisdiction in Jamaica.

Mr. Hylton further submitted in the a2lternative that
even if Section 226(6) Aid not have extra-territorial effect
it could stilk be invoked becau;e the anpellant as part of

the legal services rendered on behalf of the infant respondents

"

~

iid in fact institute lesal proceedings here, the fees in
relation to which are covered by the contingency agreement. In
this again Mr. Hylton's submission is unscund because the

"cause or matter” specified in Section 226(1) to which Section

226(6) relates is a "cause or matter in which money or danmage
{4

are claimed." The suit brought by‘the appellant in Jamaica
was not such a cause or matter but rather one secking a
declaration as to paternity albeit neccésary for the successful
conclusion of the suit for damage in the Supreme Court of the
State of New York. It follows therefore that Section 216 (5)
does not cover the claim for fees in the present casc because
the appellant's statement of claim is not a claim'for ccsts
arising out of any cause or matter brought by or on behalf of
an infant in the Supreme Court of Jamaica in which a clainm
for money or damages is made. |

Having concluded that Section 226 of the Judicature
(Civil ProcedurQ'Code) Law does nct control or goevern the
matter, it is unnecessary for me to consider the alternative

submission of Dr. Barnett relative to the‘éffect of Section 21

of the Legal Profession Act on the said Section 226. 1

accordinsly expressly refrain from placing any interpretaticn

on the scope and effect of Section 2! of the Legal Profession

Act.
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I am of the vicw that thce leurned judge erred in law
in applying the provisions oid Section 226 cf{ the Judicature
(Civil Procedure Code) Law in the determination of the issue
that the appellant cculd not sue on his contingency fee
agreement but only in respect of his taxed costs.

I consider next whether, the writ and statement of
claim were rightly struck out as showing no reascnable cause
of action by the application thereto of established principles
independent of the erroneous application of Section 226 of the
Judicature (Civil Procedure Code) Law,

The learned judge is authorised by Section 238 cf the
Judicaturse (Civil Proced-re Code) Law to order the striking
sut of any pleading on the grouad *hat it Jiscloses no
reasonable cause of actircn or answer, In construing Order 18
R. 19 of the Rules of the Supreme Cov. i lu England which is
pro tanto in pari materia with ovr Ssction 238, th@zsourts
in Bngland have consistently held as firmly cxiablished that
the summary precoedure of striking out pleadinqs’can ¢nly be
adopted when it can be clearly scon that a claimkor answer 1s

on the face of it "obviously unsustainable" - see Attorney-

General of the Duchy of Lancaster v. Londen and North Western

Railway Com-=zny (1892) 3 Ch. 274 and “enlock v. Maloney & Others

(reoary 2 A1l ELR. 871. In the present case once it is accepted
as the basis for determination, that the facis averred in the
statement of claim arc to be taken as proved for purposes cf

the summons, then the following facts emerge namelre

(1)  a written agreement "o« £..5 in the
terms stated in paragraph 123
(2) services rendered within the scope of

the writ _en retainer as st-ted in
~aragraph 8;

{3} repudiation oi the agreement by the
first recoondent on behalf of all the
resnruaents after all ressonable
« vvices within paragraph & have been
vendetred: ‘

) o

"y
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(4) absence of any statutory provision
or rule of law prohibiting an action
claiming such rights as may flow from
the contractual relationship bearing
in mind the pleading that the services
rendered to the infants constituted
necessaries suited te their conditicon
and staticon in life and were for their
benefit.

In my view, the statement of clain does disclose =
cause of action., Whether or not it is likely to succeed is
not a ground for striking it out. We feel that, but fur the
learned judge's nre-occunation with the applicability of
Section 226(6) 'of the Judicature (Civil Procedure Code) Law to
the issue raised before her, she would have given due weight
to the facts pleaded and would undoubtedly have applied the
correct principl: namely that since the statonent of claim
cannot b2 said to be so plainly and so obviously unsustainable,
then it was not a case in which her summary jurisdiction could
be exercised to strike out the pleadinys.

For the reascns given T ‘am satisfied that the appellant’

appeal ouzht to bexéllowéd.

ROWE, J.A.:
I agrec. The appeal is accordingly allowed and the
order of the tourt below is set aside. There will be cost

to the appellant to be agreed or taxed.

CAREY, J.A.:

I ent.rely agree.

5]





