Ui
[06%.
SUPREME COURT LIGRAR RY,
KINGSTON Llonan
JAMAICA sl

Tuclimend food.

JAMAICA

IN TFE COURT OF APPEAL

SUPREME COWRT CIVIL APPEAL NO. 3/85

BETWEEN

AND

R. Carl Ra

Before: The Hon. lir. Justice Carey, J.A.
The Fon. Mr. Justice White, J.A.
The Hon. Mr. Justice Wright, J.A.

GEMERAL ENGINEERING SERVICES LTD. APPELLANT

KINGSTON AND ST. ANDREW CORPORATION RESPONDENT

ttrvay, (3.C., and Clark Cousins

for Cenera

Pr. L. G.

1 Engineering Services Ltd.

Parnett and John Vassell

for Kingst

CAREY, J.A.

on and St. Andrew Corporation

26th, 27th, 28th May & 2nd Dctoler, 1986

carried on
engineers,
equipment,
premises 2
stored spe
kinds, and
multifario
occurred g
a building

the conten

inopportun
&he’K.S.A
St. Andrew

that, init

General Engineering Services Ltd. (the company)
the business of mechanical and electrical
manufacturers’ representatives for electricél
general estate services and consultants and owned
7 Tunrobin Avenue in St. Andrew at which were
cialised medico-electrical equipment of various
other paraphernalia connected with the company‘s
us operations. On 13th October 1677, a fire
n those premises completely destroying not only
which served as office and storeroom, but also
ts therein, the total loss baing set at $6.2M.
That date, 13th October 1977, was no less
e for the Kingston and St. Andrew Corporation
.C.) because members of the ¥Wingston and
Fire Brigade services, had just shortly before

iated industrial action against the K.S5.A.C.: e~
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specifically the firemen had embarked upon that apology

for work,

quaintly called ‘a go slow’. In the cvent,

although a report of the fire at the company's premises

was communicated to the Fire Brigade station at Falf

Way Tree within minutes of its discovery, the firemen,

consistent| with thecir industrial strategy,'responded to

the call with less than the usual alacrity.

A distance of

1} miles ordinarily ccovered by the fire-unit in no more

than 3i minutes, occupied on this occasion some 17 minutes.

According

to the respondent’s own witness, had the Fire

Brigade responded at their accustomed pacce, the fire would

have been

speedily extinguished, and one supposes the

company would have been sparcd the apparent total ruin of

its business.

The company thereafter filed a writ against the

corporation for negligence and breach of statutorvy duty,

hoping that like a veritable phoenix, it would rise again

from the ashes of that disastrous fire.

At a trial before

Malcolm J, that hope was not realized however,; because the

action was dismissed, judgment being given in favour of

the K.S.A.C. with costs.

This appeal is against that

judgment which is dated 14th December, 1984,

In order to appreciate the appellant's case,

I think it helpful to advert to the statement of claim

which pleaded’ (so far as is material) as follows:

"3, The aforementioned Kingston §
Saint Andrew Fire Brigade has a
statutory duty to extinguish all
fires vrithin the firc limits and to
protect life and property in the
case of any such fire.

4. The premises of the Plaintiff
situated at 27 Dunrobin Avenue,
Kingston 10 in the parish of Saint
Andrew aforementioned are within
the fire limits rcferred to in
paragraph 2 hereof.

|Q".QZCD
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"S5. The plaintiff claims that the
statutory duty imposed on the Kingston
& Saint Andrew Fire Brigade and
referred to in paragraph 3 hereot

is owed to the Plaintiff in respect

of premises 27 Dunrobin Avenue,
Kingston 19 in the parish of Saint
Andrew.

5. On the 13th October, 1977, a

fire started on the premises of the
Plaintiff Company at 27 Dunrobin
Avenue, Kingston 10 in the parish of
Saint Andrew at approximately 5:45 a.m.

7. That the Plaintiff claims that
shortly after the outbreak of the said
fire, the Fire Brigadec at Half Way
Tree was notified and requested to
take lmmediate steps to attend to and
extinguish the said fire in keeping
with the duty of the Kingston §

Saint Andrew Fire Brigade referred to
in paragraph 3 hereof.

8. The Plaintiff further claims

that reasonable performance of the
aforementioned duty would have resulted
in the extinguishment of the said

fire with minimal damage and loss to
the Plaintiff,

9. At the time of the said fire,

the members of the Kingston § Saint
Andrew Fire Brigade were engaged in
industrial action to wit a go slow

for the purpose of obtaining increased
emoluments and fringe bencfits.

10. The Kingston § Saint Andrew Fire
Brigade in brecach of its statutory
duty under the Kingston § Saint

Andrew Fire Brigade Act failed tc
respond promptly to the call in
respect of the fire at the Plaintiff's
vremises and further failed to

proceed at a reasonable pace to

attend to the extinguishment of the
said fire, dclayed the arrival of the
Fire Brigade to the scene cf the fire
and having arrived, failed to attend
promptly and with due diligence to the
extinguishment therecf. FURTHER and/or

alternatively the Defendant failed to
take the necessary stepsS to ensurc its

ability to carry out 1its statutory duty.

11. The Kingston & Saint Andrew Fire
Brigade was negligent in:-

(a) Pailing to respond promptly
to the call in respect of
the fire at 27 Dunrobin
Avenue, Kingston 16 in the

parish of Saint Andrew aforesaid.
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“(b) Failling to travel to the
scene of the fire with due
expedition.

(¢) Deliberately refraining
from acting promptly and
efficiently 1in respect of

| extinguishing the said fire.

(d) Failing to deal efficiently
with the extinguishing of
the said fire".

As to paragraph 10, particulars of negligence were requested
and supplied as follows:

""(a) the defendant failed or neglected
to advise the Minister responsible for
Defence that having regard to all the
circumstances he should direct members
of the Jamaica Defence Force to carry
out the statutory duty;

(b} the defendant failed or neglected
to advise the Chief of Staff of the
Jamaica Defence to placc or alert those
members of the Force, who he had
nominated, to extinguish fires within
the fire 1imlt and to protect life and
property as pormitted by the Statute'.

The defence (s¢ far as is relevant) was expressed
as follows:

3. The Defendant denies paragranh 3
of the Statement of Claim and says that
the duty of the Defendant is to provide
within the limits of its financial,
naterial and human resources a fire
service, but it has no statutory duty
to insure or guarantee the protection
or safety of any property. Further the
control and discipline of the said
service 1s vested in a statutory
Committee.

5. The Dcfendant denies paragraph 5
of the Statement of Claim and says that
the statutory duty is owned to the
public generally....

8. The Defendant deniles paragraphs
6, 10-12, inclusive of the Statement
of Clazim, and says that in any event
the Acts complained of are of non-
Feasance for which the Defendant 1is
not liable.

9. The Defendant further says that
the slow response to the call in
guestion was duc to the fact that its
employces who manned the fire service
were engaged in an unlawful industrial
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"faction in contravention of the Labour
Relations and Industrial Disputes Act,
in brezch of their contract of empioy-
ment with the Defendant, contrary to
the orders and instructions of the
Defendant and in repudiation of their
obligations to the Defendant
16. 1In acting as aforesaid, the said
employees of the Defendant were acting
outside the scope of their employment
and in a criminal frolic of their own™.
The learned judge in a considered judgment, had little
difficulty |in fanding that the firemen had been dilatory not
only in responding to the call but in setting up operations
to extinguish the fire. But they had quickly put cut the
fire thereafter.
Befcre considering the submissions, the following
sequence of events prior to the fire must also be detailed.
On 11th October 1977, the Assistant Town Clerk responsible
for industrial relations, was advised that industrial
action on the part of the firemen was being contemplated.
He duly brought this situation to the attention of the
Mayor and in the event, both visited the York Park Fire
Station where the grievances of the firemen were aired.
They advised the men that their complaints constituted no
ground for dispute and required them to resume duty
immediately. It was understood that "immediately' really
meant that normaicy would be expected at the first shift
on 12th October. On that day, the Assistant Town Clerk
spoke with|Colonel Mignon of the J.D.F., and alerted him

to the fact oy industrial unrest among the firemen.

This communication was made with the full knowledge and

t

acquiesence o:i the Mayor. The usual procedurc was for
the Mayor to advise the Minister of Local Government
(under whose aegis the K.S.A.C. would fall) of the
situation and military personnel would only assume duty
at the point where there was a complete break down of

services. | The military, in fact, tock over firefighting

10733
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on 14th October, the day after the fire occurred

on the appgllant’s premises.

The primary qguestion which falls te be determined

may be stated thus: is the Corporation vicariously liable

in neglipence or breach of statutory duty for the acts of

its employees committed in pursuance or furtherance of an

industriail

dispute with the K.S.A.C.? But there are some

other matters of principle raised before us, which must be

7

0+ -

settled before I come to deal with the cuestion I have posed.

I

law and by

guish fires, and protect life.

ifr. Rattray argued that a duty both at common
statute was imposed on the K.$.,A.C. to extin-

Dr. Barnett took exception

to the K.S|A.C. being sued in the first place, because as

he argued,

imposed con

St. iAndrew

fire services are coenstituted.

as follows

This provic
firefightis

and propert

no duty either at common law or statute was

it with respect to the extinpguishment c¢f fires.

The relevant statute is the Kingston and

Fire Brigade Act under which the K.5.A.C.'s

Section 3(1) provides

"For the purposes of protecting iife
and property in the case of fire
within such limits of the Area as the
Council, with the approval cf the
Minister, may from time to time
detcrmine by notice published in the
Gazette, there shall be established

a fire brigade to be called the
Kingston and St. Andrew Fire Brigade’.

sion gives the K.S.A.C. power to constitute a
g service for the purposes of protecting life

'y within the corporate area and Kingston

Harbour. $ection 3(2) provides:

"The Council shall provide the Brigade
with all such fire epngines as may be
necessary fer the efficient performance

by the Brigade of its duties, and all -
the expenses of the establishment and
maintenance of the Brigade shall be
included in the Estimates of the Council
prepared under the Kingston and
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"St. Andrew Corporation Act and shall
be met out of the funds of the Council”.

The K.S.A.C.|is the body reauired to furnish and maintain

units and equipment and to pay the fire-fighting personncl.

Sectien 3(3)| is not material for these purposes. Secticn 4

provides:

"For the purposes of this Act there shall
be established a Committce, to be called
the Corporation Fire Committee, and all
the powers of the Council in relaticn to
the control and discipline of the Brigade
are hereby delegated to such Committee'.

The power of control and discipline over the fire-fighting

service is delepated to a committee of the K.S.A.C. which

is of course, constituted by this provision. Secticn 6

provides:

“"The Committee may engage or dismiss a
superintendent and such officers or
firemen as may be necessary for the
purposes of the Brigade, and such
persons shall be members of the Brigade.
Such superintendent, officers and fire-
men shall receive such emoluments as the
Council with the apprcval of the Minister
may from time to time determine:
Provided that the prior approval of the
Governor General shall be obtained to
the appointment or dismissal cf any
person to, or from, an office of which
the emoluments exceed seven hundred
dollars per annum''.

Consistent with its power of control and discipline, the
Committece has the right to employ and dismiss. It is made
plain that the firemen are paid by the K.S.A.C. Section 7

which provides as follows:

"It shall be the duty of the Brigade to
extinguish all fires within the fire
limits, and to protect life and property
in the case of any such fire'".
specaks for itself. Secticn 14 ccnfers powers on the
Committee and Council to make regulations, in keeping with
their respective sphere of authority.

Dr

as to control and discipline having been delepgated to a

Committee under this Act, that body was the sole lepal

Barnett argpued that the powers of the K.S.A.C.

|
|
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h had the duty to extinpuish fires and protect
operty. As the Act imposed no duty on the
he maintained, the acticn against that body was
onceived. My. Rattray, for his part, submitted
lationship between the K.S.A.C. and the firemen
-services, was that of employer and employee.
n my view, on any fair reading of the provisions
ve, it is plain that save as to control and
the K.5.A.C. retained all other powers over 1its
e, and 1in relaticn to the sphere of control and
those powers were exercised by a committee of
. 25 a delegated function., The Committee 1is
f rembers of the K.S.A.C. in respect to which,
), 5(3), 5(5) are relevant:

“5(1) The Committce shall consist of a

Chairman and six cther members to be

appointed by the Council and such persons

shall, subjecct to the prcvisions of

subsecticns (2), (3) and (4), hold

office until the 30th day of November

next after their appeintment.

5(3) The appointment of any member of

the Committee may be revoked at any

time by the Council.

5(5) Every member of the Committee

appointed under this section who, at

the time of his appcintmsnt, was a

member of the Council shall, upcn

ceasing to be a member of the Council,

alsc cease to be a member cf the

Committee'.
.S.A.C. which is possessed c¢f the plenitude of
aspect of which, has been conferred by the Act
ts committees. The conclusion scems 1nevitable
re-fighting service is an arm of the K.S.A.C,
tion to the firemen, the relationship is that
and employec, master and servant. At all
K.S.A.C. is responsible fer the financial

of its fire service. "He who pays the piper,

une'. Further, it is not amiss to call
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to section 13(1) which confers immunity on
members of the fire service in respect of acts
em bona fide in the execution of their duty.

cns of the firemen are plainly exerciseable

Andrew
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the Act,

lity for their negligent acts must lie, not on
cate the Committec, but on the K.S.A.C., which
n shown, retains overall responsibility.

Dr. Barnett referred to a trio of casecs, but
espact to learned counscl, I did not derive
tance from these cofferings in construing the
Kingston and St. Andrew Fire Brigade
2re Stanbury v BExeter Corporation (1905)

; Harriscon v National Cocal Board (1951} 1 All
Fisher v Oldham Corporation (1930) 2 K.B. 364,
es¢ cases was concerned with specific Enpglish

pulations, not at 211 analogous to the Act

I mist mention ancother argument put forward

it was urged that the

nd St. fAndrew Fire Brigade Act contained no
indicating that the K.S.A.C. cculd be made

the failure of the firemen to carry out their
he said provided sanctions
s >f the duties it imposed, and a regime for

1g members of the fire service who fail to
conclusion he urged was plain
breach of their duty. he

Co. v Earby Gas Company (1896)

1 Q.B. 592

which Dr.

whare Wills, J. at pag

e 594 set out the principle

e

He

said this:
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"In my opinion this is one of these

cases in which the principle applies,
that, where a duty is createcd by statute

which affects the public as the public,
the proper remedy if the duty is not
performed 1s to indict or take
proceedings provided by the statuts',

cxpressed this formulation:

"The general rule of law is that, where
a general obligation is created by
statute and a specific remedy is
provided, that statutcry remedy is the
only remedy'. '

In disagreement with Dr. Barnett, it shculd be

Mr. Rattray rightly pointed out, that in fact no

tions exist in the Act for any failure by the

perform their duties. It is true

that the

dent is empowered to try and punish members of

rigade for breaches of the Regulations made by
tee. Such penal sanctions as are mentioned in

o

ide Section 17) relate tc members of the public

g with members of the Brigade in the due

e of their duties; they do not at all relate tc
e part of firemen. In my opinicn the principle
Dr. Barnett is not at all applicable to the

this appeal. As I understood the principle

n by him, the injured party is debarred from
7 procecdings where the statute under which the
acts, pravides a remedy or a penalty. It follows
that if no remedy is provided for the breach of
mposed, then a right c¢f action accrues to the
rty. The basis for this view 1s clearly

d by the following citation from a judgment of
(as he then was) in A.G. v St.

Ives R.D.C. (1959)

37L at p. 377:

"The only other question which remailns
for decision is whether the breach of
duty to maintain and vepair the drains
gives the plaintiff, Mr. Paisley, a
nersonal right to sue, or whether an
acticn can be brought only by Her
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"Majesty's Attorney General on the
relation of Mr. Paisley. The point
for decision really turns on whether
it was the intention of the legisiature
to make the duty impcsed one

'which was owed to the

party aggrieved as well
. as to the state, or was
( K it a public duty only?

That depends on the

construction of the Act

and the circumstances

in which it was made and

to which it relates’'.
See Phillips v. Britannia Hygienic
Laundry Co. [(1923) K.B, at p. 841]
per Atkin, L.J. In other words the
court must

'... consider for whosc

benefit the Act was

passed, whether it was

rassed in the interests

of the public at large
- or in thecse of a particu-
(‘* lar class of perscns’.
See Groves v. Lord Wimbourne [(1E&98)
2 Q.8B. at p. 407] per A. L. Smith, L.J.
In deciding this question cne must
look at the Act generally and consider,
amcngst other things, whether any
penalty is provided for breach of the
statutory duty. If a statutory duty
is imposed and no remedy by way of
penalty or ctherwise 1s prescribed
for its Lreach generally a right of civil
actionr accrues to the person who is
damnified by the breach. 'For, 1if
it were not so, the statute wculd be
. but a pious aspiraticon’: sec Cutler v.
) Wandsworth Stadium, Ltd. [(1949)
1 A11 E.R. at p. 548; (1249) A.C. at
p. 407] per Lord Simonds'.

See also the case of Atkinson v. Newcastle Waterworks Co.

(1874 - 1880) A1l E.R.(Rep.) 757 which was also referred
to: and is| tc the like effect.

Having regard to what I have sc¢ far said, it must
be clear that I hcld that the duty tc extinguish fires in
the Corporate area is imposed on an arm of the K.S5.A.C.

<<} ...... and if negligence or breach of statutory duty is shown,
then the K.S.A.C. would be liable.

The learned judge appeared to have held that a
duty was cast upon the K.S.A.C. to extinguish fives but

was of copinion that that duty was nct an absolute onc.

1019
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This must be right, the K.S.A.C. must use their best

endeavours to sut fires out. If despite those efforts,
damage 13 caused to a houscholder, the K.S.A.C. cannot be
held liable. They do not guarantce to extinguish fires
so that no harm results. Indeed I did not understand

Mr. Rattray to be contending ctherwise.

As well, a common law duty of care is imposed
on the K.SJA.C., They must make efforts to put fires out.
For example they must respond to calls with reasonable

despatch; they must not dawdle on the way to a fire;

they must act efficiently in the discharge of their duty.

If their firemen go on strike, in my judgment, the
K.S5.4.C. is cbliged tc act pursuant to the Act and advise
the Minister of Defence (see Section 8) so that the
Jamaica Defence Force men can take over the duty of the
K.S5.A.C. Fire Brigade. Indeed, I would think where fire-

men do take other industrizl action the Fire Committee

must act. [They must act reasonably having regard to all

the circumstances.

In the present case, the appellant averred that:
(a) the {[respondent] failed or
neglected to advise the Minister
responsible for Defence that having
regard to all the circumstances he
should direct members of the Jamaica
Defence Fcrce to carry out the
statutory duty;

(b) the defendant failed or neglectec

to advise the Chief of Staff of the
Jamaica Defence to place or alert

those members of the Feorce, who he had
nominated, to extinguish fires within

the fire limit and to protect life

and property as permitted by the Statute'.

The evidence showed that the K.S.A.C. officials proceeded
with despatch and could not justly be accused of acting

as their fliremen did in responding to the call. The Army
had been a

erted of impending industrial action the very

day the deadline for normalcy expired and in fact had
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taken ovelr within 2 days of normalcy not having returned.

So that the learned judge was in my view correct in his

conClution| that this aspect of liability had failed. I do

not share the view expressed by Mr. Ratiray that where

there was “y0 slow', then the K.S.A.C. ought to replace

the offenders. It must have been anticipated, he argued,

that if a !go slow' was in progress, then the K.S5.A.C.

would be despatching men whom tiiey ought B0 realize, would
have been less than enthusiastic in responding to calls.
It was, as lhe urged, to invite catastrophe. We were referred

to Meade v. London Borough of Haringey (1979) 2z A1l E.R. 1Cl¢.

The facts as extracted from the judgment of Lord Denning

at p. 1020, werc as follows:

“On Monday 22nd January 1975 the caretakers
at the schocls in Haringey came out on
strike. There were very few of them. Only
one or two for a school of 500 or 600
caildren. Their duties were simple enough.
To look after the buildings and the heating
s7stem. To unblock drains. To lock up at
night and open up in the morning. And so
forth., Yet by coming out on strike they
succeeded in paralysing the educational
system of the great London Borough of
Haringey. The borough council closed over
108 schools for weeks on end. 37,000
chiildren were deprived of the teaching they
should have had. They were put back 1in
their examinations and their careers. Some
ran loose in the streets while their mothers
were out working.

The parents of the children were much upset
by all this. They went to their lawyers to
sce 1f there was any way to get the schools
reopened. The lawyers iooked up the statute
and found that it was the duty of the borough
council under s 8 of the Education Act 1944
"to secure that there shall be available for
their area sufficient schools ... for
providing ... full-time educations suitable
to the requirements of {[thel] pupils’. The
parents relied on this section. They came¢ to
the courts to see if the borough council
could be compelled to do their duty under it.
Goulding J held that the courts were powerless,
The only person who could give orders to the
bcrough council was the Secretary of State

‘Mrs. Shirley Williams). She refused to dec
so, In a letter of 12th February 1975 she
said that 'the Haringey local cducation

0%\
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! authority have not failed to discharge
their duty under section 8 of the Education
Act 1944°",

i

in the present awpeal is to be found at page 1020 where

the learncd Master of the Rolls expressed himself in the

following |herms:

"As I read the statute, it was and is the
only of the borough council not only to
provide the school buildings "but also to
nrovide the teachers and other staff to run
the schools, and furthermore to keep the
schools open at all proper times for the
education of the children. If the borough
council were to order the schools to close
for a term, or for a half-term,or even for
one week, without just cause or excuse, it
would be a breach of their statutory duty.
If any of the teachers should refuse to do
thelr work, the borough council ought to
get others to replace them and not pavy

the defaulters. Likewise if the caretakers
retuse to open the schools, and keep the
keys, the borough council ought to demand
the return of the keys =znd open up the
sciools themselves if need be. For this
simple reason: it is the statutory duty

of the borough council to keew the schools
open., 1f they should fail to de so,
without just cause or &xcuse, it is a
breach of their staturoty duty®.

[Eashasis mine]

o

Applying that orinciple to the facts of the present appeal,

learned couns=zl thought that the K.S.A.C. should have

called in the J.D.F. from the first intimation of a

‘2o slow' on thée part of the firemen.

I have already said that on the facts the K.S.A.C.

officials have acted promptly and reasonably. They had

alerted thel|J.D.F, and indeed within 48 hours the J.D.F.

were manning the fire-fighting services. It shauld also

4

be remembered ithat the responsibility for calling out

the military rests not on the K.5.A.C. but on the
Minister of |Defence. The evidence showed that the line

of communication was Mayor - Minister of Local Government
and then - Mirister of Defence. Fven if the opinion of

Lerd Denning IN.R. is to be taken literally, the K.S.A.C.

ie orinciple which Mr. Rattray wished us to apply .
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had in the| event found others to repiace the firemen so

far as that 1ay in their power,

The

arinciple which should in my judgment be

applied in| the circumstances of the case was stated by

the learnced iaster of the Rolls in the same case at

page 1024:

“If a statute imposes a duty om a public

authority, or entrusts it with a power,
w0 do this or that in the public interest,
but expresses it in general terms so that
1t leaves it open to the public authority
to do it in one of several ways or by one
0of several means, then it is for the
public authority to determine the
particular way or the particular means by
which the performance of the statute can
best be fulfilled. If it honestly so
determines, by a decision which is not
entirely unreasonable, its action is then
mntra vires and the courts will not
interfere with it: see especially by

Lord Diplock in Home Office v Dorset
Yacht Co., Ltd. [(1870)1 2 All E.R. 294 at
332, (1570) A.C. 1004 at 1067 - 1068].
but if the public autinority flies in the
iace of the statute, by doing something
whicn the statute expressly prohibits, or
by £ziling to do something which the
statute expressly enjoins, or otherwise so
conducts itself, by omission or commission,
¢s to frustrate or hinder the policy and
objects of the Act, then it is doing wheat
i1t ought not to dec - it is going outside
its jurisdiction - it is acting ultra
vires. Any person who is particularly
camnified thereby can bring an action

in the courts for damages or an injunc-
tion, whichever be the most appropriate®.

\déz"".‘b

I am not in the least doubt that the decision by the K.S5.A.C.

to alert the military taken as carly as 12th October, was

entirely rgascnable,

and it cannot therefore be said

that the K.S.4.C. by its conduct was frustrating or

hindering the policy and objects of the Act.

Arns 2nd others v London Borough of Merton (1977)

2 Al1,E.R. |497 which was cited to us, is, I think useful

in this connection in considering whether the K.S.A.C.

was in breach of its common law duty of care towards the

appellant, |as pleaded "in failing to advise the Minister
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owed by a Borough Council under the Public Health Act 1936
to lessees of some maisonettes who claimed that structurail
movements which resulted in cracks in the walls, sloping of
floors and other defects were attributable to inadequate
depth of foundations which had been negligently approved by
the Council's agents and/or which had not been inspected

by them.

Lord Wilberforce who delivered the main opinion,
demonstrated that even where authorities acted under powers
conferred by bye-laws,they nevertheless owed a common law
duty of care to avoid harm to persons likely to be affected
by their activities. He developed this view in this way
at p. 500:

““#hat then is the extent of the local
authority's duty towards these persons?
Although, as I have suggested, a
situation of ‘proximity' existed between
tae council and owners and occupiers of
tihe houses, I do not think that a
description of the council's duty can be
based on the ‘'neighbourhood’ principle
alone or on merely any such factual
relationship as ‘control' as suggested
by the Court of Appeal. So to base it
would be to neglect an essential factor
which is that th: local authority is a
pitblic body, discharging functions under
s:atute: its powers and duties are
definable in terms of public not private
law. The problem which this type of
action creates, is to define the
circumstances in which the law should
inpose, over and above, or perhaps along-
side, these public law powers and duties,
a2 duty in private law towards individuals
such that they may sue for damages in a
civil court. It is in this context that
the distinction sought to be drawn
between duties and mere powers has to be
examined.

Most, indeed probably all, statutes
relating to public authorities or public
bodies, contain in them a large area of
pclicy. The courts call this *‘discretion’,
meaning that the decision is one for the
avthority or body to make, and not for

tie courts. Many statutes, also, prescribe
or at least prosuppose the practical
execution of policy decisions: a convenient

jo% llr

~of Defence ..,."., This case was concerned with the duty of care



Later at p.

~This case I

is alleged
even 1f the

conferred o

"description of this
addition to the arez
discretion, there is

is to say that in
of policy or
an cperational

10% 5

area. Although this distinction between
the policy area and the operational area
is convenient, and illuminating, it is
probably a distinction of degree; many
'operational’ powers or duties have in
them some element of °‘discretion’. It
can safely be said that the more
‘operational’ a power or duty may be,
the ecasier it is to superimpose on it a
common law of duty cazre. 1 do not think
that it is right to limit this to a duty
to avoid causing extra or additional
damage beyond what must be expected to
arise from the exercise of the power or
duty. That may be correct when the act
done under the statute inherently must
adversely affect the interest of
individuals. But many other acts can be
done without causing any harm to anyone -
ind=zed may be directed to preventing
harm from occurring. In these cases the
duty is the normal one of taking care to
avoid harm to those likely to be affected".
5014, he spoke of the extent of this duty:
"Passing then to the duty as regards
inspection, if made. On principle
there must surely be a duty to exercise
recasonable care. The standard of care
must be related to the duty to be
performed, namely to ensure compliance
with the byelaws. It must be related
to the fact that the person responsible
for construction in accordance with the
byelaws is the builder, and that the
inspector's function is supervisory.
It must be related tc the fact that once
the inspector has passed the foundations
they will be covered up, with no
subsequent opportunity for inspection.
But this duty, heavily operational though
it may be, is still a duty arising under
the statute. There may be a discretionary
element in its exercise, discretionary as
to the time and manner of imspection, and
the techniques to be used. A plaintiff
complaining of negligence must prove, the
burden being on him, that action taken
was not within the limits of a discretion
bona fide exercised, before he can begin
to rely on a common law duty of care.
But if he can do this, he should, in
principle, be able to sue'.

think makes two points. First, where negligence

against a council,; then 1liability might arise
~council is acting pursuant to statutory powers

n it, and secondly the negligence might emanate
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either from the council’s discretionary functions or 1its
operational functions. However, for a civil action based on
common law negligence involving a discretion to succeed, the
acts or omission of council, must be ocutside the delegated
discretion, that is amounting to an abuse of the power or in
excess of the power. 1In effect, there must have been no
real exercise oi the discretion given by the Act. See also

Home Office v Dorset Yatch Co. Ltd. (1970) 2 A-1 E.R. 294

Thus in the present case, the K.S.A.C. had a
discretion to czll in the J.D.F. the precise point in time
when they do, must be left to their discretion. If they had
failed to invoke the procedure to bring this about, they could

be liable in negligence. If however they do act, but do sc,

as would be alleged, belatedly, the result might not be the

same. The allegations mede on the part of the appellant in
iz,that they had failed to do so were not proved.

that
blished was/the officials of the K.S.A.C. acted

this regard,
What was est

but, from the point of view of the appellants, the response

to the representations of the K.S.A.C. to the authoTities came

too late to prevent the catastrophe which ensued. That

evidence would be wholly inadequate toc constitute the required

proof.

On| this aspect of the case, the iearned judge

concluded that:
... the evidence adduced by the [appellant]
has failed to establish such failure or
neglect'.

I think he was right in this view.

I can now consider the crucial question which was

posed earlier. Mr. Rattray argued that the K.S5.A.C. was
liable for the negligence of its employees, the firemen, as they
were acting in the course of their employment

/that is to extinguish a fire and it mattered not, whether
their actions ware criminal, or were done deliberately or

negligently.| Dr. Barnett argued that the act of the firemen

\08G
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w;s a plain repudiation not only of their contractual
obligations but also a repudiation of the very essence of the
duties imposed on them.

The law in this regard is well settled, bhut the
application of the principle may sometimes occasion difficulty.
A master is answerable for the acts of his servant which are
done in the course of his employment and depart from a

standard or course of conduct whicir is obligatory upon both

master and servant. See Kitto J in Darling Island Stevedoring

and Lighterage Co. Ltd. 19 C.L.R. 36 at 62. In Salmond on

Torts (17th ed) p. 465, the learned editors suggest what is to
be understood by ‘'course of employment':

“"a wrongful act is deemed to be done
iin the course of the employment,

'if it is either (1) a wrongful act

authorised by the master, or

+2) a wrongful and unauthorised mode
of doing some act authorised by the

naster'".

Lord Thankertorn in Canadian Pacific Railway Co. v Lockhart

(1942) 2 All E.R. 464 at p. 467 gave approval to the rest of
this statement of principle, which is thus expressed:

"It is clear that the master is
iresponsible for acts actually authorised
by him: for liability would exist imn
this case, even if the relation between
the parties was merely one of agency,
and not one of service at all. But a
naster, as opposed to the employer of
an independent contractor, is liable
even for acts which he has not
authorised, provided they are so
connected with acts that he has
authorised that they may rightly be
regarded as modes - although improper
nodes - of doing them. In other words,
4 master is responsible not merely for
what he authorises his servant to do,
but also for the way in which he does
“t ... On the other hand, if the
unauthorised and wrongful act of the
servant 1s not so connected with the
authorised act as to be a mode of
doing it, but is an independent act,
the master is not respoansible; for

in such a case the servant is not
acting in the course of his employ-
nent, but has gone outside of it",
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It/ should be said at once that whether a wrongful act

is within the course of employment is really a question of fact

and accordingly all the facts must be taken into account which

must mean that not only the wrongful acts causing the damage,

must be examﬁned but also the surrounding circumstances.

Although an

rct is prohibited, disobedience by the servant will

not necessarily relieve the master of liability. In Canadian

Pacific Railway Co. v Lockhart (Supra) the company had issued

instructions prohibiting servants from using their own cars

for purposes of the company's business unless they were insured

against public liability and property damage risks. A servant

of the company who was employed as a carpenter and general

handyman and |[whose headquarters were at West Toronto, was

required in

the course of his employment to take a key to

North Toronto. For this purpose he used his own uninsured

vehicle and
plaintiff.

the servant

in the course of his journey injured the infant

1t was held that the comp ny was liable because

as performing the journey for the purpose of

this employment: the driving of an uninsured vehicle was an

authorized act, albeit performed in an improper mode.

Lord Thankerton expressed his opinion in this way at p. 458:

“The existence of prohibitions may,
or may not, be evidence of the limits
of the employment. In the present
case¢ Stinson was employed to work as
a carpenter and general handyman and
for that purpose he required to go
from his headquarters at West Toronto
Station to other railway buildings of
the company throughout Toronto and
district. The means of transvort
used by him on these cccasions was
clearly incidental to the execution
of that which he was employed to do.
He was not employed to drive a motor
car, but it is clear that he was
entitled to use that means of trans-
port as incidental to the execution
of that which he was employed to do,
provided the motor car was insured
against third-party risks. If the
prohibition had absolutely forbidden
the servant to drive his motor car

in course of his employment, it



From this it
it must rest]
cular method

of

what is the result if the servant commits a criminal act in

the course o

liable? A convenient start is Poland v. John Parr and Sons

(1926) All E

.Rﬂ

-21-

"might well have been maintained that
he was employed to do carpentry work

and not to drive a motor car, and that,

therefore, the driving of a motor car
'was outside the scope of his employ-
ment, but it was not the acting as
driver that was prohibited, but the
son-insurance of the motor car, if
used as a means incidental to the
sxecution of the work which he was
smployed to do. It follows that the
prohibition merely limited the way

in which or by means of which the
servant was to execute the work which
he was employed to do, and that
sreach of the prohibition did not
exclude the liability of the master
to third parties®.

of performing the class of acts.

f his cmployment? Is the master neverthele€ss

Ke3%:

would seem that if the prohibitoon is to have cffect,

rict a class of acts and not relate to the parti-

particular rclevance in this appeal is the question,

(Rep.) 177 where a carter who had handed over

his wagon and was going home to dinner, struck a boy whom he

suspected wrongly but on reaSonabie grounds, of stealing his

master's property.
servant has implied authority, at least in an emergency to

protect his master’s property.

In Keppel Bus Co. Ltd. v.

Here, the master wzs held liable since a

.. 700
Sa'ad bin Ahmad (1974) 2 All E.R.prheresa conductor on a bus

assaulted a female passenger, the Privy Council was umable to

find any facts which showed that the conductor when he struck

the blow, any emergency situation had arisen, which called

for forcible

or implied authority with which the bus company had clothed
the conductor.
carry the case any further but its an illustration of the

application of particular facts to the principle indicated

in Poland v.

action which could be justified or any express

This case which was cited to us, does not

Parr and Sons (supra).
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Lloyd v, Grace, Smith § Co. (1511-13) All E.R.

(Rep.) 51 is|an example of criminal conduct on the part of the
servant rendering the master liable. In thét case, a
Solicitor’s managing clerk induced the appellant to give him
instructions to sell or realize some property she had bought
but was doubtful whether she had got her money's worth.
For that purposec, she gave him the deeds and signed two
documents which she neither read nor knew the tenor of, but
they put her interests in the property into the hands of the
managing clerk, This done, he signed the documents and
dishonestly disposed of the appellants's property. As managing
clerk, he was avthorised to receive deeds and carry through
sales and conveyances and to give notices on the respondent’s
behalf. Their Iordships laid it down that if an agent commits
a fraud while acting or purporting to act in the course of
the business which he is authorised, or held out as authorised,
to transact on account of his principal, the principal although
innocent of the fraud, is liable for the fraud of the agent
whether the fraud results in a benefit to the principal or not,
It may be that in cases of fraud, where principal
and agent are involved, it is better to say that the master
will be liable if the fraudulent conduct is within the scope
of the servant's authority, actual or ostensible,

In Joseph Rand Ltd, v. Craig (1919) 1 Ch 1, the

illegal acts pof the servants were tortious, viz, a trespass
to land, but [the court held that they were not within the
sphere of the servant's employment. There, carters were
employed by a contractor by the day to take rubbish from
certain works to his dump and to tip it there, and were
strictly forbidden to tip it anywhere else. Some of the
carters, without knowledge of the contractor, and in
contravantion of their orders, took the rubbish to a piece of

unfenced land,; the property of the plaintiff, and deposited

\@@}0’
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it there. They did this for their own convenience: the unfenced
land was nearer to the works than the dump of the contractor.

In an action by the plaintiff against the contractor, the Court
of Appeal in affirming the judgment of the judge in the Court
below found that the contractor was not liable for the reason
already stated. Swinfen Eady, M.R. at p. 9 put his decision

on the following basis:

"But in any case the acts of which they
were guilty were acts done deliberately
0f their own choice and to effect a
purpose of their own, and in opposition
©0 the express instructions of their
employer. The purpcse of their own
suggested was probably either to indulge
“heir laziness or to give them an
opportuniyy of spending an extra time in
zhe public-house, but at any rate it was
entirely a purpose of their own. The
acts of which they were guilty were
cheir own deliberate acts. It is not

a case of carelessness or negligence in
the course of their employment. In my
judgment it is a case, on the facts
proved, of departing from the course of
employment, and for their own purposes
deliberately committing the acts in
(question. Under these circumstances I
am of opinion that the learned judge on
the facts proved before him, arrived

at a right conclusion, and on the facts
so0 proved the trespasses complained of
were not acts done in the course of the
employment for their master for which he
can be rendered liable™,

There is one other case to which we were referred,
Bartlett v. Department of Transport The Time 8th January, 1985.
In the laconic report of this case in the Times, the Department
of Transport were held not in breach of their statutery duty
under the Highways Act 13959 to maintain the highway by their
faeilure to reduce the danger of ice and snow on a truck road
when the Department’s employees as a result of industrial
action; had refrained from working on the particular road.
Boreham, J is reported as saying:
“The crucial question was whether the
cdefendants were blameworthy. The
plaintiff did not rely on anything

-cone by employees in the course of
their employment. Assuming that the
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"employees were acting unlawfully in
withdrawing their labour they were
ot in breach of duty to the plaintiff;
their breach was of their duty to
their employers. The plaintiff could
rot complain of that unless that breach
was induced or condoned by the
employers®.
g identified as helpful in providing a solution
t appeal, is the statement of the learned judge
drawal of services was not a breach of duty to
arty but a breach of their duty to their
n that event, the plaintiff could only succeed
ers induced or condoned their employees' action.
w I am in entire agreement.
authorities show, as I understand them, that
11 be liable if the wrongful acts are authorised
impliedly, by him for the acts will fall within
his employment. The acts are nonetheless
ope of his authority or course of employment,

loyer holds the servant out as being able to

which he in fact performed, albeit criminal.

The employer may escape liability if he restricts the class

of acts which

In
breach df the
They were del
duty imposed

circumstances

the servant is employed to perform.

the present case, the firemen were acting in
ir contract with their employers, the K.S.A.C.
iberately frustrating the carrying out of the
upon them by statute.

In my judgment, in those

, there could be no juristic warrant fo hold

that they were acting in the course of their employment in

driving the fiire-units at a speed which would prevent the

successful extinguishment of fire or the protection of

property. To

arrive on the scene of a fire long after it

has started and timely advice been received of the start of

the fire was

ends of the firemen.

to the purpos

a matter of deliberate policy to subserve the
It was a departure from and contrary

¢ of their employment. It was in breach of
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their contractual obligations to their employer. It surely
cannot be the purpose or objective of firemen to fiddle while
Rome burns. | Plainly their action was neither induced nor
condoned by the X.5.A.C.

In the vesult, I am clearly of opinion that the
K.5.A.C. is not vicariously liable for the wrongful acts of
the firemen. I would therefore dismiss the appeal with costs

and affirm the order of Malcolm, J.
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the morning of the 13th day of October 1977, the

appellant suffered substantial damage as the result of fire

which destroyed premises No. 27 Dunrobin Avenue, in the parish

of St. Andre

The extent of the damage and loss can be seen

from the claim that the value of the building destroyed was

set at $88,0

the fire were valued at over 6 million dollars (Ja.).

0; the contents of the building destroyed by
Add to

this the claimed reduction in business as a result of the

fire, $775,000, which reprgsented loss of earnings up to the

filing of the

Statzment of Claim on the 18th June 1984,

Acgorcling to Mr. Alexander Dixon, the Managing

Director of the appellant, the business was one of a

Manufacturer’

!

s Representative, and specifically, as a main-

tenance specialist not only for the Kingston and St. Andrew

Corporation (
Health - hosp
Supply Départ

fire, his co

maintain all

the K.S.A.C.), but also for the Ministry of
ital maintenance, the Ministry of Works, the
ment, Government Chemist; Ai the time of the
pany had in stock all the spare parts to

the X-Ray units in the hospitals, for the

‘Electro-Medical Units, the Boilers, Air Conditioning Units,

and Incinerat

motor vehicle

equipment.

The

It was made i

ors. To this catalogue of stock must be added

s and office furniture, other tools and

building was 40 feet long by 140 feet in depth.

n part of concrete nog and in other parts of

steel. According to Mr. Dixon, the front part, the older

part, was sol

strengthened

id in foundation, and made of nogs on top

by wood. In this older part there was a double

glass door a#d aluminium louvre windows. The roof was in

part wood shingles.
made of aluminium and zinc.

concréte block and steel with a steel door.

The roof in the newer added section was
The added_part was made of

There were about




twenty-four
appropriated
business. §H
strong woode
section. Al

was secured.

Despite thes:s
destroyed by

M.
7.15 a.m. by

at No. 29 Dunrobin Avenue.
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secticons to the entire building, which were

to the several activities of the appellant’s
ach section was secured by a concrete wall, with
n doors for ingress and egress from any one

1 the internal doors were locked. PFurther, it

as follows:

"The premises is grilled inside and
outside. It has complete total
coverage. I had placed a2 wire mesh
along the entire top - conducts
electrical signals - mesh. It transmits
the signal to alarm flash lights -
sirens and bells. On every conceivable
opening I place censors that would
sound the alarm if glass broken or if
any of opening opened or touched.

The doors are closed and locked. By
opening I mean an entrance or access
point. I also had in every section

0of the building the heat detecting
heads. They were wired into the alarm
system. I also had half dozen fire
extinguishers at various points

within easy access. Outside the
oremises in a ring about 6 feet
perimeter around the building -
zlectric ultra violet eye. It would
go off. All neighbours would be
alerted beyond say 50 - 60 yards.

I normally close gate and lock it
sometimes. On the night of fire I

did not disconnect or deactivate
any of these systems. Left all the
doors and windows securely locked.
There wouldn't be any openings
normally when I lock up®.

e precautions the building and contents were

fire of unknown origin.

Dixon said he was informed of this fire at about
Mrs. Enid Holding and her husband who reside

Thereupon, he went to

No. 27 Dunrobin Avenue, and saw the building completely

‘burnt out. He saw a fire engine there.

Firemen were present,

and were sprinkling a lot of water on the ashes, and pushing

down the weak walls of the building that the fire had

destroyed.

He observed that the firemen were moving about

slowly. According to Mr. Dixon, he went into the premises

and spoke to

the chief officer in charge of the Fire Brigade,




- asking him:
"hy did you let the place burn down? “.
This questicn elicited the reply:

"We are on a go-slow and even if my

mother was in there, it would have
<w\ to burn down. I want my raise of pay".

""" This conversation was deniéd by Mr. Monthen Powell,
District Officer in the K.S.A.C. Fire Brigade. He did not
make any such remark nor did he hear any such remark being
made to any Fire Brigade officer senior to himself, or any such
reply'as related by Mr. Dixon.

It was the appellant's case thaet the ravages of the
fire were decidedly caused by the 'go slow' tactics of the
(ﬁ) firemen who were dispatched from the Half Way Tree Fire
Brigade substation in answer to urgent calls from Mrs. Holding.
She testified|that at about 5;45 a.m. on the 13th October 1977,
she was awakened by a slight crackling sound from No. 27,
Dunrobin Avenue. As she looked from her bedroom window at
the building on No. 27 she saw slight smoke and some flame
coming from the middle section of No. 27. When she first saw
the fire it was a small one coming from the floor. She
<M} thereupon phoned the Fire Brigade at Half Way Tree. At
about 6.00 a.m. she again phoned the Fire Brigade, and
immediately went out on the street; she opened the gate of
No. 29. At about 6.10 a.m. she said she heard the siren of
the fire engine which she thought at the time was on the
bridge at Constant Spring Road, which is about half mile
from No. 27. |She said that as she was going up the road she
_— saw when the fire engine turned from Constant Spring Road
(" into Dunrobin |[Avenue. There was "hardly any traffic at
that hour'". And she estimated that the fire engine took about
10 minutes to travel the short distance between the bridge

and when it turned from Constant Spring Road into Dunrobin

Avenue. It is instructive to use her words to describe the
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movement of the
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jﬁdge:

After

under control, after some 30-35 minutes.

estimate based upon the evidence of Mrs. Holding, who the Judge
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fire engine as recorded by the learned trial

"It finally came up to No. 27 - slow -
forward - stop - then slow - forward

and stop and that went on for a long

time.
the corner to reach up to No. 27.
By the
was about 6.30 a.m.',

It took about 20 minutes from

time it stopped at No. 27 it

the arrival of the fire unit it was brought

I make this

records as describing the movements of the firemen at the

scene of the fire.

reach from the corner to No.

First of all, having taken 20 minutes to

27 Dunrobin Avenue - a distance

of half mile - the firemen got out with a big hose and put

some water on the building.

finished. But

In a short while this water was

inst.ead of utilising a hydrant which she said

is positioned at 2 vards from the western side of the gate to

No. 27, the firemen continued along Dunrobin Avenue, into

Lindsay Crescen

minutes,; and th

t. They returned to Mo. 27 after about 15-20

en. and there connected their hoses to the

abovementioned hydrant, which she said had been earlier

ignored, althou
the water throu

out in about 10

gh pointed out to them by her son. By applying
gh the hose at the building the fire was put

minutes. She said that during this last

period the firemen were not on go slow,

The w
fire service wa
October, 1977.
Officer at the
at that substat
responded at §S.
Avenue was up E
across the Sand

Spring Road int

itnesses for the respondent admitted that the
s on go slow which commenced on the 11lth
According to Mr. Powell, the District

Half Way Tree Substation, he received the call
ion.at 5.50 a.m. by the VHF Radio. He

51 a.m. The route followed to No. 27 Dunrobin
astwood Park Road, into Constant Spring Road,
y Gully Bridge, and then from the Constant

o Dunrobin Avenue, and the fire unit arrived

\o?



at No. 27 Dunfobin Avenue at 6.08 a.m,

1} miles took

30 m.p.h. driving normally it would take 3 minutes.

a

rate',

during the journey.

Gully bridge.

20 minutes to

¥
*30-
The total journey of
17 minutes, whereas, according to him, "At

There was

2 go slow in proczss and the unit was being driven at a slower

He denied however, that there was '"a stop and go"

Specifically, it did not stop on the Sandy
Nor did the fife engine and its crew take

go from the corner to No. 27. The estimate of

the normal travelling time of 3 minutes is supported by the

evidence of Mr|. Alexander Binns and Mr. Dixon.

Mr.

Powzll testified that when he arrived there the

building on the premises was on fire; sections of the roof had

already caved
and on his ins

hydrant which

in. Water was applied from the unit's water tank.
tructions a search was made for the nearest

was identified on Lindsay Crescent. Eventually,

upon the morning becoming lighter, the hydrant by No. 27 was

identified and allowed for a more concentrated flow of water

and the fire was eventually brought under control.

He admitted

that he and his men journeyed slowly to the scene of the fire.

He denied howevér, that they fought the fire slowly, and was

emphatic that

he knew of no tactic to allow the building to

burn down. He frankly admitted that to fight a fire

effectively it is essential to get to the scene quickly. 1In

fact, when he

first arrived on the scene of the fire his early

opinion was that the fire had been burning for between 3 and 4

hours. He at

building, when the fire started.

that time did ﬂot know the contents of the

He stressed, however, that

most of the roof had collapsed, and this was indicative that

the fire must

have been burning for a considerable time before

the Fire Brigade arrived on the scene.

In the context of these basic facts, Malcolm, J. had

tc consider the claim that the respondent was liable for the

damage flowing from the breach of a statutory duty imposed upon
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This breach of duty was redressible by an
the respondents because of the relationship of
Fire Brigade to the K.S.A.C. It was said that
ervants oY agents of the K.S.A.C., "for the
tecting life and property in the case of fire
its of the Area as the Council, with the
Minister, may from time to time determine by
d in the

Gazette’. For these purposes the

Andrew Fire Brigade was established by the

Andrew Fire Brigade Act (section 3). The

o neans the area comprising the Corporate

in the Kingston and St. Andrew Corporation Act
of Kingston as defined and declared by virtue
ns >f the Harbours Act” (id s 2).

ire Brigade has the duty "to extinguish all

e fire limits, and to pfotect life and property

such fire" (s. 7). This statutory duty, it

ot >bserved, in that the “Fire Brigade at Half
bean}ﬁbtified of the fire at No. 27, Dunrobin
led tdﬁfhke immediate steps to attend and

sail fire with minimal damage and loss to the

s could have been effected if the Fire Brigade{

ts statutory duty reasonably - a statutory duty

owed in particular to the appellant in respect of its premises

at No. 27 Dunrc

bin Avenue.

The appellant's statement of claim set out the

kernel of compl

aint as follows:

9. At the time of the said fire, the members
of the Kingston and St. Andrew Fire Brigade
wer:z engaged in industrial action to wit a

go slow for the purpose of obtaining increased
emo luments and fringe benefits.

10. The Kingston and St. Andrew Fire Brigade
in >reach of its statutory duty under the
Kingston and St. Andrew Fire Brigade Act

failed to respond promptly to the call in
resyect of the fire at the Plaintiff's premises

T

A

C:]Ii
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"and further failed to proceed at

a reasonable pace to attend to the
extinguishment of the said fire,
delayed the arrival of the Fire
Brigacde to the scene of the fire
and having arrived,failed to attend
prompt:ly and with due diligence to
the extinguishment thereof.
Further, and/or alternatively, the

De

rencdant failed to take the

necessary steps to ensure its

ability to carry ocut 1its statutory

duty.

11

“he Kingston and St. Andrew

Fire Brigade was negligent in:-

ra) Failing to respond promptly
.0 the call in respect of the
“ire at 27 Dunrcbin Avenue,
Kingston 10 in the parish of

St. Andrew aforesaid.

rb) Failing to travel to the
scene of the fire with due
¢xpedition.

‘c) Deliberately rcefraining from
acting promptly and efficiently
“n respect of extinguishing the
said fire.

rd) Failing to deal efficiently
with the extinguishing of the
said fire'.

The admitted go slow was the form of industrial action

begun on the 1l1th

October 1977, and was one ground of the

negligence complained of., For said, Mr. Rattray, the K.S5.A.C,

was negligent in dispatching firemen who were known to have

been so engaged.

which the firemen
is fo condemn the
which by statute 3
the claim is not ¢

for negligence.

In addition there was the negligent way in
fought the fire. Mr. Rattray's approach
manner of the performancc of the duty
res=s upon the defendant K.S.A.C. so that

nly for breach of statutory duty but also

By its amended defence in paragraph 5,




-23-

"The defendant denies paragraph 3
of the statement of claim
[referring to the statutory duty
of the Fire Brigade] and says that
the duty of the Defendant is to
provide within the limits of its
financial, materiazl and human
resources a fire service but it
as no statutory duty to insure
or guarantee the protection or
safety of any property. Further
the control and discipline of the
said service is vested in a
statutory Committee'

The appellani's reply was the pleading denying that:
| ‘the defendant's duty is limited

to that alleged by the Defendant.

The Plaintiff avers that the

Jommittee statutorily invested

'¥ith the control and discipline of

the fire service is a Committee of

the Defendant Corporation delegated

to perform the particular functions

of the said Corporation and as

such acts inter alia as agents of

the Corporation'.
The Committee montioned in the foregoing pleadings is esteblished
by section 4 of the Act:

“"For the purposes of this Act there

shall be established a Committee

20 be called the Corporation Fire

Committee and all the powers of the

touncil in relation to the control

and discipline of the Brigade are

hereby delegated to such Committee™.
The Constitu#ion of the Committee 1is set out in section 5,
There shall be 2 Chairman and six other members to be
appointed byithu Council. Each member shall hold office until
the 30th Novémber next after their appointment. Membership
is determinable by resignation, death,or on ceasing toc be a
member of th¢ Council, or on his appointment being revoked at
any time by ﬁhe Council. One of the members of the Committee

1

shall be a member of the Jamaica Defence Force who shall be
appointed byithw Chief of Staff. “Provided that the prior
approval of ﬁhe Governor General shall be obtained to the
appointment ér ¢.ismissal of any person to, or from, an office

of which theiemoluments exceed seven hundred dollars per annum®,
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By section €, the Committee may engage or dismiss a Super-

intendent and such officers or firemen as may be necessaxy

for the purposes of the Brigade. The Committee alsc has the

power to fix [the emoluments of the personnel of the Fire

Brigade, subject to Ministerial approval from time to time.

The control ahd discipline of the Brigade is amplified by the

power of the Committee to make regulations:

"14{1)(a) prescribing the requirements
for the admission of members into the
Brigade, and the period of service,

and the training, government, discipline,
gyod conduct and discharge of such
mzmbers;

(3) prescribing the uniform to be worn
b7, the hours and places of trcining

and exercise of, and the distribution of
duties among, the members of the Brigade;

(¢) prescribing the services required
0. the members of the Brigade and the
manner of their performance of such
services;

(d) prescribing the classification and
rank, and the promotion and reduction
in rank of members of the Brigade;

{¢) prescribing the manner and
procedure of enquiry into, and the
punishment (including dismissal) for,
breaches of any such regulations:

Provided that where such punishment
entails a fine, such fine shall not
be in excess of ten dollars, or

- where it entails suspension shall not

be for any period in excess of one

. mcnth, for any one breach of such

Contrasting1y4

regulations’.

by section 14(2) the Council may make regulations:

~ "(a) in relation to the insurance
- by the Council of the 1lives of the

. members of the Brigade;

{(b) in relation tc the compensation
peyable to any member of the Brigade
in the event of his being injured

- while on duty, or to his wife or
- family in the event of his death
~from such injury;

~{¢) 1in relation to the gratuities

- and rewards payable to any member

. of the Brigade for extraordinary and
-meritorious services performed by him
' on the occasion of 2 fire'".
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Iﬁ was much debated during the hearing of the
appeal whetﬂer in all the circumstances there was any statutory
duty cast uﬁon the respondent. To the gquestion each party
examined the?Act° As adumbrated earlier the appellant main-
tained that khe Kingston and St. Andrew Corvoraticn has a
statutory du&y owed toc the appellant which duty is enacted in
the Kingston anl St. Andrew Fire Brigade Act which establishes
the Fire Brigad:. #Mr. Rattray contended that the K.S.A.C. is
in the position of the employer of the officers of the Fire
Brigade. He said that the Council is the governing body which
has statutorily delegated to its Fire Committee its powers
regarding the Fire Brigade. And he takes issue with the trial
judge's dictum ihat the duty is not an absolute one, and
submitted that ihe learned trial judge was wrong in law in
failing to find the existence of a2 statutory duty in the
defendant, and ¢ breach of such a duty as will causc the
plaintiff toibe entitled to judgment.

On the other hand, Dr, Barnett posited that, although
the Act requires the Kingston and St. Andrew Corporation to
bring the Fire Erigade into existence, and to provide it witn

“all such fire engines as may be
necessary for the efficient
performance by the Fire Brigade

of its duties, and 211 the sxpenses
of the establishment and maintenance
of the Brigade shall be included in
the estimates of the Council
prepared under the Kingston and

St. Andrew Corporation Act and shall
b2 met out of ‘the funds of the
Council®™,

that does not coaclude the matter. He put forward for the
Court's consideration the exceptional relationship between the
Corporation Fire Committee and the members of the Fire Brigade.
This means that =:he Council of the Kingston and St. Andrew
Corporation has no power of control over the Brigade or to
abclish the contiol of the Committee. The Fire Brigade, which

is established as a special entity is specifically given the
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duty to extinguish fires, and to protect life and property.

This duty 1is not imposed on the K.35.

.C. The K.8.A.C. did

not make the delzgation to the Committec. This is not a

situation in which the K.S.A.C. has any ziternative in relation

to the entrusting of the responsibilities in firefighting to

other groups of persons or entities.

in his further submission,

the Statute has clearly made a specific demarcation of respon-

sibilities c¢f thz Council and the resnmonsibilities of the Fire

Committee controlling the Fire Brigade . He also pointed to

the extensive povers given to the members of the Fire Brigade

by sections 10 anl 11 of the Act. To carry out their

responsibilities on the occasion of a fire, the Superintendent

or other officer in charge of the Brigade may in his discretion:

s 10(a) take command of other persons
w10 may voluntarily place their services

at his disposal;

(») remove or order any member of the

Brigade to remove any

person who by his

presence or conduct interferes with
or obstructs the operations of the

Brigade;

(z) cause any water to be shut off
from the mains and pipes of any
district in order to give a greater
siipply and pressure of water in the
district in which a fire has broken out;

(1) direct the closing of any street in
or near which a fire is burning;

(2
or
i1

g
danger of fire;

i

order the removal of any furniture
oods from any building on fire or

(£) take possession of, and if
necessary break down, any building,
w2ll or fence for the nurpose of
extinguishing or preventing the spread

of the fire;

(3
ey
(o]

¢

) generally, take any measures that
y appear expedient for the protection
f life and property, with power by

himself or any member of the Brigade

or person under his command to break
into or through, or take possession of,
or pull down, any premises:for the
purpose of putting an end to, or
preventing the spread of, a fire, doing
as little damage as possible.
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(2) Any member of the Prigade, being on duty,

- may, without the consent of the owner or
occupier, enter, and if necessary break
into, any building, which he has reasonable
cause to believe is on fire."

s 11
And by/all the powers and immunities of the members of the
Brigade on duty at a fire -

"are the powers, authorities and immunities
cf constables, and {they] shall have power
to arrest without warrant every person who
may assault or obstruct or impede the
nembers of the Brigade in the discharge of
their duties.”

From the foregoing it is clear that the powers are
directly vested in the Superintendent and men who constitute
the Brigade. 1In those circumstances, he submitted the
wrongful or neg.igent performance of the statutory duty to
extinguish fires cannot constitute a basis for an action
against the X.S.A.C. since those duties have been directly
imposed on tﬁe ¥ire Brigade perscnnel.

I aﬂ in agreement with Dr. Barunett's construing
of the Act. In my view the statutory powers and duties
regarding control and discipline of the Fire Brigade is the
sole responsibility of the Fire Committee, and none of these
powers can bé assumed by the Council of the K.S.A.C., on the

theory that @hey were delegated by the K.5.A.C. itself.

The K.S.A.C.;camnot abolish the Committee. I would even go

as far as to%say that the word ‘control” does not signify

a power even;in the Committee to direct how and when the

Fire Brigadejshould perform its duty to extinguish all

fires within the fire limits and to protect life and property
in the case of any such fire. Emphatically, the responsibility

for the response to notification of a fire is that of the

Superintendent ¢f the Brigade. By s 9 of the Act:
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. "0On notification being received by the
Brigade that a fire has broken out
within the fire 1limits the Superindent
of the Brigade or, in his absence, the
next senior officer, shall cause as
many members of the Brigade and fire
engines as he may consider necessary
to be despatched immediately to the
scene of such fire."

\\CPﬂa

It is my view that the scheme and intendment of the Act

was not to make the Council substantially responsible for the

Fire Brigade, but to make the Fire Committee of the Council the

responsible bhody for overseeing the work of the Fire Brigade.
The independence of the Fire Brigade in carrying out the duty
imposed on iﬁ cen be readily underlined by the terms of s 1U.
"Powers of tﬁe ¢uperintendent,”" on the occasion of a fire, as

by :
well as importantly,/s 13 dealing with damage done by the
Brigade:

“13(1) No member of the Brigade, or

person under the command of the

~of:ficer in charge cf the Brigade,

~acting bona fide in the exercise of

‘the powers conferred upon him under

thils Act shall be liable for any

‘daniage or for any act done under

‘this Act.

1(2] Any damage occasioned by any

menber of the Brigade or by any

person under the command of the

officer in charge of the Brigade in

'the exercise of the powers conferred

under section 9 shall be deemed to

be damage by fire withir the meaning

of any policy of insurance against

fire®.

Upon ia cursory view, this section exonerates from
liability to damages when members of the Brigade are acting
in exercise of the powers conferred by the Act and the
provision that damage dome thereby and thereunder “shall be
deemed to be ﬂamage by fire within the meaning of any policy
of insurance ggainst fire', indicates the limitations of any
claim in such circumstances as the present case, in that the
person having a claim in respect of such damage or for any

act done under this Act, will have to have recourse to any
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policy of insurance covering damage by fire. 1 am of the view
that it must be affirmatively shown that the damage complained
of as a result »f the fire was occasioned by the members
of the Brigaae not acting in exercise of the powers conferred
by the Act. ZEven where there is a go slow, as here, I am of
the view that there is nothing on the cvidence to show that
the Brigade Was not acting in the execution of its powers and
dﬁties. The%stututory duty is not breached if they are acting
under the st#tuﬂe, albeit at some stage during their activities
the members éf the Brigade deviated from what was the course
properly regérded as would allow them to arrive at the scenc
of the fire mucl. carlier than they did. The question must be:
Was what thex did of such a nature as to lead one to say that
they were acﬁing wholly beyond the statute? I am not satisfied
that the matter was looked at from this viewpoint at the
trial. In aﬁy event on a fair view of the evidence the
appellant di& not prove that it should succeed on its élaim
for damages under this head.

Despite the provisions of the Act, Mr. Rattray argued
that it cannot be correct to say that to provide all the
requisite fir% engines and to meet all the expenses of the
fire brigade ﬁs complying with the duty of extinguishing all
fires within &he fire limits so as to protect life and
property. It is true, as he says, that the expectation is
that the task of extinguishing fires must be performed with
due care and efficiency. But it is not quite clear to me
how in the teims of the Statute it is possible to translate
that expectation into concrete liability. He proposed a
general stateﬁenc of liability in these terms: The Act
imposes upon the Fire Brigade a duty to extinguish fires
using such cafe and skill as is reasonably necessary. If
the members of the Fire Brigade are negligent in the

performance of thiis duty then both under the Statute as
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well as at c¢mmun law, the respondent in this case 1is liable
for damages.j

In pass:ing, it would seem that if one gives prominence
to the words “acting bona fide in the exercise of powers

<:;f conferred upbn nim under the Act’, it may well be impcrtant

te recall the words of Parker, J in Bullard v. Croydon

Hospital Grohp ilanagement Committee (1953) 1 Q.B., at pp. 516-517.

‘""that a person is not absolved under
~this section (s 72 of the Naticnal
' Health Service Act 1946) merely
because he acted bona fide, and if a
~person 1is not absolved, oresumably
- thz authority itself is not absolved
merely because it has acted bona
file. 1If one accepts the directions

- 0of Willes, J in Arthy v. Coleman 30
<“W, - L.T. (0.S.) which was approved in
- - the Court of Queen's Bench) the act

- nust not only be bona fide but done

- without recklessness or carelessness®.

In ﬂhe circumstances 0f the instant case, the appellant
has to showithat by the go-slcw the firemen were not acting
bona fide iﬁ the execution of their duty, and, in the
argunent of}Mrn Rattray, that that carelcssness and reckless-
ness must be transferred to the respondent by reason of the
doctrine offvicarious responsibility. I have already stated
my opinion ﬂhat oni the basis of the interpretation of the
statute the%KQS.A,C, cannot be described as the principal
of the FirejBrigade so as to be liable for the wrongful or
negligent pérformance of the statutory duty to extinguish
fires,

Mal#oln J did not specifically find that the go-slow
was not a bona fide execution by the firemen of their

statutory dﬁty and that they were negligent or careless or
» reckless inithe circumstances of the case. He animadverted
upon the inSidious and callous attitude of "firemen (who)
leave their stations to a job and they arrive on the scene
and fiddle %hile Rome burns®. Nevertheless, he was

persuaded on the facts and on the law as it stands that the
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defendant Corﬁoration is entitled to judgment as the plaintiff,
on a balance “of probability, has not established its case’.
The aﬁpeilant has questioned the judgment for the
Kingston and St. Andrew Cecrporation on the premise that its
cause of action arises out of the terms of the statute. The
Kingston and $t. Andrew Fire Brigade Act, it was argued, doces
not provide aﬁy remedy to a private individual, although the
scope and focus of the Act is the protection of life and
property. Deépite this, the appeliant is not precluded from
bringing an adtion even though the Act provides penalties
against the members of the Brigade for breaches of the
Regulations m%de thereunder. Support for this submission

were the following remarks of Salmon, J, (as he then was)

his judgment in /ttorney General v. St. Ives Rural District
Council (1959) 2 Ail E.R. 371, at n. 377; (1959) 3 W.L.R.
575 at p. 583:

"The only other question which remains
for decision is whether the breach of
dutn to maintain and repair the drains
glve the plaintiff a personal right to
sueg, or whether an action can be brought
only by Her Majesty's Attorney General
on the relation of the plaintiff. The
poirt for decision really turns upon
whether it was the intention of the
1ecmslature to make the duty imposed
one 'which was owed to the party
dggrieved as well as to the State or
was a public duty only. That depends
on the construction of the Act and the
circumstances in which it was made and
to which it relates'. Phillips v
Brl?annla Hygienic Laundry Co: per
Atkin L.J. (1923) 2 K.B. 832, 841. 1In
other words, the court must 'con51der
for whose benefit the Act was passed,

nether it was passed in the interests
af the public at 1arge or in those of
a2 perticular class of persons':

Groves v Lord Wimbourne, per A.L. Smith
L J. (1898) 2 Q.B. 402, 407; 14 T.L.R.
493, ‘*In deciding this question one
must look at the Act generally and
don51der9 amongst other things whether
any nenalty is provided for breach of
the statutory duty. If a statutory
duty is imposed and no remedy by way
of penalty or otherwise is prescribed
fior its breach generally, a right of
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“#'ciyil action accrues to the person
"who is damnified by the breach. For,
~1f it were not so, the statute would
~be but a pious aspiration’; Cutler v.
Wandsworth Stadium Ltd., per Lord
. Simonds (1949),A.C. 398, 407; 65
"TJLJR. 1705 (1949) 1 ALl E.R. 544%,

In that case Salmon, J., interpreted the Inclosure
Act 1800 and th: award thereunder as not imposing any penalty
or other sanction for non-compliance with the duty to maintain
and repair d%ains used for agricultural land drainage. Did a
private pers@n have a cause of action? ‘On this Salmon, J. said:

"I have come to the conclusion that
 the Act was passed and the award made
for the benefit of the persons in

' favour of whom the enclosures were
‘made, that is to say for the persons
‘whose land is immediately adjacent to
‘the drain, and through whose land the
drains pass. I am fortified in this
~conclusion by the last recital to the
CAct',

Let it be appreciated that the thesis of the submissions
on behalf of?the appellant is that the respondent is liable for
acts of the $ire Brigade in allowing the fire to destroy the
building and%itﬂ contents, given the duty to answer all calls
immediately and extinguish fires as quickly as possible.
According to Mr. Binns, if the response had been made promptly
and the firemen arrived on the scene within 3 minutes he
would expect%the Fire Brigade to put out the fire promptly and
without damage. At the same time, Mr. Powell the District
Officer, did not agree with the suggestion from Mr. Rattray
that if the Eiro Brigade does not get to the scene of a fire
promptly the%fire might reach proportions which it might not
be possible to contain, and in this case if they had
connected boﬁh toses more quickly the fire would have been
brought under ccntrol more quickly.

!

Mr. ﬁattray in submitting that a statutory duty is

imposed upon%the respondent said that although the Act provides

penalties - He could have pointed out the paltry fines
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permissible - those are not the only remedy for breach of the
statutory d@ty. He relied upon a modern restatement of the
long recognﬂsed principle which was made by Lord Denning M.H.

in Mecade v ﬁarlnfey Council (19879%) 1 All E.R. 1016; (1979)

1 W.L.R. 631, The breach alleged in that/w%sthefallure of an
cducation admhority to keep open schools which had been closed
by industriaﬂ action involving non-teaching staff. There were
continious mnegotiations between the =ducation authority and

the unions representing the non-teaching staff to get the

schools veopened. The statute provided that interested persoms

may make a cbmplaint to the Secretary of State. The question

was whether ﬁhis complaint to the ilinister excluded a right of

action for b&each of a positive duty without just cause.
Lord?Denning M.R., at the outset of discussing the

applicable lhw at p. 645 formulated the discussion with the

Fa

following wo&ds:

""The point of law which arises is this:
- 1f the local education authority have
- failed to perform their duty (to keep
~opzsn the scheools), have parents any
‘remedy in the courts of law? There is
~a vemedy given by the statute itself.
It is to complain to the Secretary of
. State under section 99 of the Act.
' But that remedy has proved to be of
no use to the parents. Can they now
coime to the courts? This depends on
~the true construction of the statute.
Lord Simonds put it thus in Cutler v
Wandsworth Stadium Ltd. (194%) A.C.
jSJu, 497:
'.... it is often a difficult question
whether, where a statutory obligation
is placed on A., B. who conceives
‘himself tc be damnified by A's breach
of it, has any right against him ...
~the answer must depend on 2 conside-
‘ration of the whole Act and the
‘ciicumstances, including the
‘pre-existing law, in which it was
‘enacted'™,

He went on to say, at p. 646:

i“Now although that section does give
‘a remedy by complaint toc a Minister
it does not exclude any other remedy.
\To my mind, it leaves open all the
established remedies which the law

i
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- “grovides 1in cases where a public
- authority fails to perform its

statutory duty either ty an act of
commission or omission®.

He further expounded the law as follows, at p. 647:

- "This principle has received powerful

support from the House of Lords. If

a statute imposes a duty on a public
avthority, or entrusts it with a

power, to do this or that in the public
interest, but expresses it in general

- terms so that it leaves it open to the

public authority toc dec it in one of

- several ways or by one of several

means, ther it is for the public

- auvthority to determine the particular

way or the particular means by which
the performance of the statute can
best be fulfilled. If it honestly

so determines, by a decision which is
not entirely unreasonable, its action
is then intra vires and the courts
will not interfere with it: see

~especially by Lord Diplock in Home
- 0ffice v Dorset Yacht Co, Ltd. (1970)

£.C. 1004 at 1067-1068, But 1if the

-public authority flies in the face

of the statute, by doing something

~which the statute expressly prohibits,
- or by failing to do something which

the statute expressly enjoins, or
otherwise so conducts itself, by

~omission or commission, as to
- frustrate or hinder the policy and
~objects of the Act, then it is doing

what 1t ought not to do - it is
going outside its jurisdiction - it
is acting ultra vires. Any person

~who is particularly dazmnified thereby

can bring an action in the courts for

~damages or an injunction, whichever
be the most appropriate. Instances

f£rom the House of Lords are when the
corporation of Lyme Regis failed to

"perform its public duty to repair

the sea wall, in consequence of which

- scme cottages were flooded (see Lyme

Regis Corpn Henley (1834) 8 Bligh

W.5.78690); and when the Minister of
- Agriculture failed to refer a

complaint to a committee of investi-
gation and thereby so conducted him-

- self as to frustrate the policy and
~objects of the Act (see Padfield v
~Minister of Agriculture, Fisheries

and FOGH’(1968)’A}CTf§§§j; and when

an orfficer of the Home Office (who

~was in charge of borstal boys) was

guilty of an act of omission contrary

. to his instructions, by reason of
~which an individual suffered damage,

the tHome Office were liable because
it was ultra vires both the officer
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‘"and the Home Office (see Home Office v

Dorset Yacht Co. Ltd. [1970] A.C. at

1068-1069 by Lord Diplock); likewise when

the inspector of a local authority acted outside
the ambit of the discretion delegated to him
(se¢ Anns v London Borough of Merton [1977]

2 A1l E.R. 492 at 503-504 by Lord Wilberforce)*.

> these principles can be applied in any particular

as important to interpret the particular Act to

is to be sued, as well as who should bring the suit,
of a breach of statutory duty. This was the approach

in e.g. Fisher v Oldham Corporation [1930] 2 K.B.

711 E.R. Rep. 96, in which McCardie, J. held upon the
onn 0f the relevant statutory provisions and history

> officer in arresting or detaining the plaintiff was

not the servant or agent of the police authority which had

appointed hir

n. Some years before, in 1905, in the casc of

Stanbury v Exeter Corpcration [1605] 2 K.B. 838, by interpretation,

it was held

tha: the particular order under consideration did not

impose a duty upon the local authority or require them to perform

the duty which was imposed upon an inspector appointed by the

corporation under the Disecases of Animals Act 1894.

The relation

of master and servant did not exist, as the inspector was not

acting in performance of any duties imposed by statute upon the

defendants, but was acting by virtue of an order of the Board of

Agriculture.

Thesc examples fortify me in the conclusion which I

already announced, and which I again stress that the Kingston

and St. Andrew iiire Brigade Act constitutes the Kingston Fire

Brigade independent of any master and servant relationship, or

agency, vis-a-vis the respondent.

Provision 1is made for

penalties for breaches of the Act by the firemen, and against

those citizens whe interfere with the firemen in the proper

discharge of
tc show an a

aggrieved by

their duties. It is incumbent on the plaintiff
balance of probabilities that as a person

the alleged breach of statutory duty, he is
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entitled to Seek a remedy in the Courts notwithstanding that
the relevant istetutes contain provisions for enforcement
(see BonningﬁonVS Castings Ltd. v Wood (1959) 1 All R.R. 615,
(1956) at p. 1%,

Let me further illustrate by referring to the case of

Atkinson v. ﬁewcastle Waterworks Co. 2 Ex. D 441; (1874-1889)
All E.R. Rep; 757. This was an appeal from an order of the

Court of Exchequer in an action brought by the plaintiffs

against the defendants for damages for breach of statutory

duty. The averment wes that the defendants, who were waterﬁorks
authorities @id not keep their pipes charged with water under
the pressure%required by the local Act and the Waterworks

Clauses Act ﬂ847. In consequence of that failure the plaintiff’s
premises werd burnt down. As Lorxrd Cairns L.C., said in his
judgment the breach complained of was the breach of a duty which
is imposed irrespective of payment, for the supply of water.

He questioned?whether that undoubted statutory duty

"cive a right of action to any
individual who can aver, as the
plaintiff does here, that his
premises were near the pipes, that
a fire broke out, that there was
no water to extinguish it, and
that his premises were burnt?

He does not say that he was not
allowed to take the water, but

he complains of a failure in the
duty to keep the mains charged”. (p. 760 A)

To Lord Cairns: (p. 760 B-C)

“"The proposition a priori appears
to be somewhat startling that a

. company supplying a town with

' water - although they are willing
to be put under okligation to
keep up the pressure, and to be
subject to penalties if they fail to do
50 - should further be willing to
assame, or that Parliament should
think it necessary to subject them
to liability to individual actions
y 2ny householder, whc could make
out a case. In the one case, they
are merely under liability to
benalties if they neglect to
perform their duty, in the other
casz they are practically insurers,
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"so fer as water can produce safety
from damage by fire'.

With particular reference to the obligations to keep the pipes
charged and allow all persons tc use the water for the purpocse

of extinguishing fires, he said “the wprovision is for the

LY

benefit of the »ublic and not of any individual specially, =nd .

the guarante¢ for their performance of the obligation is the
liability to public penalty of /10F,
His analysis of the relevant Acts is found at p. 7&0:

Apart from authority, I should be of
~op:inion that the scheme of the Act and
'its true construction was not to
create a duty which should bz the
‘subject of an action by any individual
‘who might be injured, nor to give a
rigrht to an individual to bring an
act:ion, but to lay down a series of
‘duties, and provide a guarantee for
their performance by s 43, which
imnoses penalties in case of neglect
or refusal®.

He did not agree with:

‘'the broad general statemeni that
‘wherever there is a statutery duty
“imposed, and any person is injured
by the non-performance of the duty
an action can be maintained. It
must depend upon the particular
statute and where it is like a
private legislative bargain, into
whiich the undertakers of the works
‘have entered, it differs from the
case where a general public duty
‘is imposed™. (p. 761 A-B)

Cock&urn C.J. and Brett L.J. concurred in holding that
the only remédy was the penalty imposed by the statute; and no
action for démages lay for a breach of the provision.

This is comparable - to the present case, and
underlines that there is no absolute rule regarding liability
for breach of statutory duty, but the existence of the
statutory dufy will depend on the purview of the legislation,
which will also determine whether any private individual may
sue where he su’fers damage beyond what others may have

suffered as & result of the breach.

VI
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Darling Island Stevedoring and Lighterage Co. Ltd.

[1956-57] 97 C.L.R. 37, is apposite to the present discussion

in that the High Court of Australia considered whether an

employer can be sued and made liable for the wrongful act of

his employee acting in the course of his employment, and where
the governing statute and regulations made thereunder impose a
duty on the employee. If the regulations in question laid no
duty on the employer but on the employee, then it necessarily
followed that thae appellant company could not be sued for

breach of a statutory duty even when the employee was then acting
in the course of his employment. Accordingly, the High Court of
Australia held, in an action for negligence that, in the
circumstances o: the case, and bearing in mind the definition of
the phrase “person in charge' the appellant could not be held
liable as such <or having failed to securely fasten the hatch
beams before loading and unloading of cargo was begun. The

duty was cast upon the person actually exercising control on the
spot where the operations were being carried out, and not ugon
the employer of such a person.

The duty was not personal to the employér, which
conclusion was made as a matter of construction.

Interc¢stingly enough, there had been an earlier
action between the same parties in this case from Australia.
That was for megligence at common law, whereas the present
decision deals with an alleged breach of statutory duty.
Fullager, J. pithily stated:

"The position in this case is simply that
the plaintiff sues for breach of a
statutory duty, and in order to succeed,
he must find not merely a statutory duty
but a statutory duty imposed upon the
defendant. If the defendant can be
brought within the expression "person in
charge', in reg. 31, the plaintiff can
find such a duty. But, in my opinion,
that expression cannot be construed as

including the defendant company. And in
my opinion that is the end of the matter'.
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I%am satisfied that in the light of the foregoing the
appeal fails or. the ground of breach of statutory duty.

Mﬁ. Fattray forcefully arguecd that the matter is
compfunded Hy the failure of the respondent, to provide alternative
fire fighti@g services, and in particular, in making 2 request
to the apprdpriate authorities so that they could take steps to
deploy members of the Jamaica Defence Force to operate the Brigadc
at the crucﬂal point. In more detail, Mr. Rattray contended that
the negligedce under this head consisted of failure to act or tc
make the re@uest immediately the firemen failed to resume normal
duty when imstructed so to do on 11th October 1977:

"(2Z) 1in failing to act by making
the request on the 12th that the
men were not resuming normal duty,
so that the request could he made
for the Jamaica Defence Force to
take over firefighting;

(3) in not buttressing contact
with the Military by the Mayor
requesting the Ministry of Local
Government to ensure thc use of
the J.D.F. for firefighting
services;

(4) in the K.S.A.C. following
the practice that the J.D.F.
would not be so requested unless
there was a full stoppage of work
although the consequences of a
go-slow would be as disastrous

as those flowing from a2 full
stoppage of workV.

The anbit of the request alluded to is in section

§ of the Kingston and St. Andrew Fire Brigade Act which
authorises the atilisation of the services of the members
of the Jamaiba Jefence Force. It reads:

‘8(1) The Minister responsible

for defence may, whenever he is

satisfied that it is necessary

50 to do, by order direct that

such members of the Jamaica
Jdefence Force as the Chief of
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"5taff shall from time to time nominate,
may extinguish fires within the fire
limits and protect life and property
in the case of any such fire.
8°2) Any order made under this
section may contain such consequential,
supplemental or ancillary provisions
as appear to the said Minister to be
necess.ary or expedient for the purpose
o: ziving due effect to the order and,
without prejudice to the generality
oi the fore-going, may provide that
such nrovisions of this Act as may be
specified in the order shall, in
relationuig members of the Jamaica
Dofence/ bR @lity pursuant to the order,

- arply such modifications, if any, as
ney be so specified as they apply to

- members of the Brigade.
8(3) Members of the Jamaica Defence
Fcrce on duty pursuant to any order

" made under this section may use the

- fire engines and other property

. provided for the use of the Brigade™.

The Minister responsible for defence is the person who
must be satisfied that it is necessary to utilize the services
of the Jamaica Defence Force. But, as Dr. Barnett pointed out,
the defendant is neither by law nor prectice required to
advise the Mﬁnister for Defence on that necessity. What the
evidence indficated was thet when Mr. Keith Miiler, the
Assistant Town Clerk responsible for industrial relations,
received a report from Mr. Binns that the firemen were on
go slow, he ﬂiscussed the matter with the then Mayor,

Mr. George Mason, whc had died before the date of the trial.
Mr. Miller gave sworn evidence that on the same day when the
go-slow started, he and the Mayor visited the York Park Fire
Station. After hearing the grouses of the men, the Mayor
and Mr. Miller advised them that there was no ground for the
dispute, and requested them to resume normal working
immédiately. The expectation that there would be ready
compliance was cisappointed, so that on the following day a
formal letter was addressed to the men of the Fire Brigade.
Mr. Binns was instructed to read this letter to the men cn

parade. Apatrt {rom this Mr. Binns testified that he himself
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had contacted the Town Clerk and the Military. 1In his

experience where there is industrial action in the nature of 2

go-slow, the Military would take over the operations of the

fire service
of Local Govy
no contact w

Ministry of

Mr

s, wnen required by the Town Clerk and the Minister
rerrment. He himsclf as Superintendent would have
itk the Ministry of Local Government or the
Defence.

. Miller testified that he and the Mayor had zdvise

the Military of the go-slow and alerted them. He did this by

reporting the matter to Colonel Mignon. The Jamaica Defence

Fcrce was called to fire service on the 14th October 1977.

Mr. Miller s

tressed that the defendant could not make the final

decision until the Minister of Lccal Government had been

informed cof

the desire of the defendant for the Military to be

called in, if the firemen failed to respond to the instructions

given. However, the practice was that the Military would not

take over unti.. there was a complete breakdown. And since the

men were on

duty, albeit on go slow, the Jamaica Defence Force

personnel would not be in operational charge of the Fire

Brigade. Mr. Miller testified that he and the Mayor worked

together within the constraints of the practice as outlined

above. The

lcarned trial judge accepted Mr., Miller's account

of the steps taken on behalf of the respondent as the true

state of affairs, and rejected the evidence of Mr. Dixon that

he had had a discussion with the Mayor, who had expressed his

regret at the fire and apologised to Mr. Dixon for not carrying

out his intention to request that the Jamaica Defence Force be

called out to man the Fire Services. It was a question of

fact. The learned trial judge rejected Mr. Dixon's attribution

to Mr. Mason as not in accord with, and "in complete conflict

with his (Mr. HMasom's) subsequent behaviour'. There is no

ground upon

which I can disagree with this finding.

rue

d
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fact, Dr. Barnett rightly commented,the eventual
the Military on the 13th October 1977, indicated
angements had in fact been made, and the decision-
ss initiated by which the intervention should
Also to be borne in mind are the considerations
precede that action, and the agencies to be
So that there was not such a passage of time as to
pligence on the part of the defendant even if it
d that the time for intervention was determined by
1 the foregoing indicate that the respondent took
le steps to effectuate the immediate and continued
he Fire Brigade. The respondent cannot be held
ny breach of statutory duty considering that in
only are they not the operators of the Fire
they took the proper steps which were requisite
cular circumstances of this case. Thereafter, thc
respyonsibility was with thosc whose job 1t was to
ires. It may very well be that in an appropriate
ire men themselves would be found in breach of

ory duty but, for the reasons earlier advanced the

action against the Kingston and St. Andrew Corporation is

misconceived

Let me now deal with the arguments whether there was

a breach of the common law duty to take care, and is the

employer liable in the circumstances where,admittedly there

is unlawful
results in ti
complained of

The

posed by the

industrial action in an essential service which

1€ po-slow,and which itself is the negligence

-
[~
. o

zse two questions are but facets of the one problem

facts of the instant case. It must always count

for something that the powers of the Fire Brigade are

costituted by the Act.

It must carry out its duties within
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the grant of|statutory powers, whick must te exercised in favcour
of the public generally. It can be argucd that such powers and
duties must be performed according to the financial, material
and human resources of the fire service, but the question is
o whether it has a statutory duty to insure or guarantee the
nrotection or safety of any property. This brings to mind,
nevertheless
""the conception of a genecral duty of care,
not limited to particular accepted
situations, but extending generally cver
211 relations of sufficient proximity, and

even pervading the sphere of statutory
functions of public bodies®,

per Lord Wilberforce, in Anns v London Borough of Merton ([1977]

2 A1l E.R. 492 at p. 503 b-c. The Law Lord had earlier, at
----- - p. 498, set the perspective of this duty of care.

} “"Through the triology of cases in this House,
Donoghue v Stevenson [1932] A.C. 562 Hedley
Byrne and Co. Ltd. v Feller and Partners Ltd.
‘T1963] 2 AIT E.R. 575, [1964]A.C. 465, and Home
Office v Dorset Yacht Co. Ltd. [l¥70] 2 ATi—
iT.R. 294, [1970] A.C. 1004, the position has
now been reached that in order to establish

hat a duty of care arises in a particular
situation it is not necessary to bring the
“acts of that situation within those of
previous situations in which a duty of care
has been held to exist. Rather the question
has to be approached in two stages. First,
one has to ask whether as between the alleged
wrongdoer and the person who has suffered
damage there is a sufficient relationship of
proximity or neighbourhood such that, in the
1reasonable contemplation of the former
carelessness on his part may be liikely to
cause damages to the latter, in which case

# prima facie duty of care arises. Secondly,
1f the first question is answered affirm-
atively it is necessary to consider whether
there are any considerations which ought to
negative, or to reduce or limit the scope of
1he duty or the class of person or the
clamages to which a breach of it may give

. Tise (see Dorset Yacht case per Lord Reid).
( ) lixamples of this are Hedley Byrne and Co.

' Ltd, v Heller and Partners Ltd. where the
lass or potential plaintiffs was reduced

1.0 those shown to have rclied on the
correctness of statements made, and Weller §&
o. v Feot and Mouth Disease Research T
Institute [1965] 3 Ail E.R. 560, [1966]

. Q.B. 569 and (I cite these mercly as

. 1lustrations, without discussion) cases
a#bout 'economic loss' where a duty having

N
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"been held to exist, the nature of the
recoverable damages was limited (seec S.C.M.
United Kingdom Ltd. v W. J. Whittal § Son
1td. [1970] 3 A1l E.R. z45 TI971] 1 Q.B.
137, Spartan Steel aad Alloys v Martin § Co.
Contractors Ltd. [197Z] 3 AI1l E.R. 557;
115737 GQ.B. 277,

the instant case Mr. Rattray put forward the

the duty of care on the K.S.A.C. is to those who
ithin the fire limits to extinguish fires with

If they use due efficiency,

1 there can be no liability; otherwise, he says,
t will be liable. He recognised that this is not
uty in the sense that if they do not extinguish
will be liable, but the gravamen of his complaints
aking longer than usual to get to the scene of the
ligent, and in breach of the duty of care.

Anns v London Borough of Haringey (supra) the

claim was aga
their servant
a block of f1
the foundatio
and regulatio
operations.
foundations u
in the subseq
While holding
statutory dut
dismissed the
to carry out
breach of & d
take reasonab
in the founda

As

inst the Council for damages for negligence by

s or agents in approving the foundations on which
ats had been huilt, and/or in failing to inspect
ns. The Council had been empowered by statute

ns made thereunder to have control over huilding
The sum total of the claim was that the inadequate
pon which the btlock of flats was built, resulited
uent damage to the structure of the building.
that the local authority was not under a

y to inspect the foundations, the House of Lords
appeal by the council on the ground that failurc
the inspections was capable of amounting to

uty of care. The council were under a duty to

le care to secure that a builder did not cover
tions which did not comply with the byelaws.

Lord Wilberforce saw the problem:

"the local authority is a public body,

discharging functions under statute;
its powers and duties are definable in

1122
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“"terms of public not private law. The
problem which this type of action creates,
is to define the circumstances in which
the law should impose, over and above, or
perhaps alongside, these public powers
and duties, a duty in private law towards
individuals such that they may sue for
damages in a civil court. It is in this
context that the distinction sought to be
drawn between duties and mere powers has
tc be examined".

ticn proceeded to the point of Lord Wilberforce

00):

'"Many statutes .... prescribe or at least
presuppose the practical execution of
policy decisions: a convenient description
of this is to say that in addition to the
area of policy or discretion, there is an
operational arca. It can safely be said
that the more operatiocnal a power or duty
may be, the easier it is to superimpose

on it a common law duty of care.

I do not think that it is right to 1limit
this duty to avoid causing extra or
additional damage beyond what must be
expected to arise from the exercise of the
power or duty. That may be correct when
the act done under the statute inherently
must adversely affect the interest of
individuals. But many other acts can be
done without causing harm tc anyone -
indeed may be directed to preventing harm
from occurring. In these cases the duty
is the normal one of taking care to avoid
harm to those likely to be affected'.

reminded that in his speech in the House in Home

Ltd. (supra):

"Lord Diplock ... gives this topic (of the
duty of care) extended consideration with
a view to relating the officers' respon-
sibility under public law to their
liability in damages to members of the
public under private, civil law. My noble
and learned friend points out that the
accepted principles which are applicable
to powers conferred by a private Act of
Parliament, as laid down in Geddis v

Bann Reservoir Proprietors, (1878) 3 App.
Cas. 430, cannot automatically be applied
to public statutes which confer a large
measure of discretion on public authori-
ties. As regards the latter, for a civil
action based on negligence at common law
to succeed, there must be acts or
omissions taken outside the limits of the
delegated discretion; in such a case

"its action-ability falls to be determined
by the eivil law remedies of negligence'
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"It is for this reason that the law, as
stated in some of the speeches in the East
Suffolk case, but not in those of Lord
Atkin or Lord Thankerton, requires at the
oresent time to be understood and applied
'with the recognition that, quite apart
from such consequences as may flow from an
sxamination of the duties laid down by the
oarticular statute, there may be room,
>nce one is outside the area of legitimate
liscretion or policy, for a duty of care
at common law, It is irrelevant to the
sxistence of this duty ¢f care, whether
what is created by the statute is a duty
>r power; the duty of care may exist in
zither case. The difference between the
two lies in this, that in the case of the
nower, liability cannot exist unless the
act complained of lies outside the ambit
>f the power. In Home Office v Dorset
Yacht Co. Ltd. the officers may (on the
assumed facts)y have acted outside any
liscretion delegated to them and having
disregarded their instructiomns as to the
arecautions which they should take to
srevent the trainees from escaping (sce
rer Lord Diplock [1970] 2 All E.R. 294

at p. 333, [1970] A.C. 1004 at p. 1009).
50, in the present case, the allegations
are consistent with the council cr its
inspector having acted outside the
lelegated discretion either as to the
making of an inspection or as to the
manner in which an inspection was made.
Whether they did so must be determined

at the trial. In the event of a

positive determination, and only so, can

a duty of care arise'.

Mr. Rattray right in his submission that the

s met the criteria? The evaluation of the fact of
dilatoriness of the Fire Brigade in taking fiftecen
0 minutes to do the journey from the Half Way Tree
o No. 27 Dunrobin Avenue, must be to give due

e uncontroverted evidence of Mr. Monnthen Powell,
first arrived at the scene of the fire he

t sections of the roof had already caved in.

d to what he observed on his arrival he was able to
t the fire had been in progress and burning for

e and four hours.

ditionally, his evidence is borne out somewhat ULy

of Mrs. Holding that when the Brigade arrived the

12



~

men got out Wi

In a short wh
they drove of
blazing, and

For what it i

came first th

building.

_57-
ith a big hose, put some water on the building.
ﬁle that water was finished. According to her when
& to go to Lindsay Crescent the building was
Even while they were away at Lindsay Crescent.

% worth she had earlier said that "it was when they

at They concentrated on the middle portion of the

Byl then the flame had risen above the height of the

building”. When the first saw the fire, it was a small one

just coming from the floor™,

and this was in the middle of the

building. She was not able to see the other parts of the

building, oth
a certain deg
firemen did n

firemen to s

was finished.

Loo

Superintenden

having regard

and bearing i

the flames in

been in progr

|
went up above

subject to wh

sree she bore out Mr.

er than where she saw the '"flames coming up’. In
Powell's assertion that the

bt fight the fire slowly. He said he sent the

carch for a hydrant when the first flow of water

king at the evidence of Mr. Alexander Binns, the

t of the Fire Brigade, he was of the opinion that

5

to the structure of the building as described,
n mind the point at which Mrs. Holding first saw
ithe middle of the building, the fire must have
ess for three or four hours before the flames
‘tho building. This opinion was expressed

at were the contents of the building, for example,

inflammable @aterials, which would be relevant to how far

and fast thei
direction as |

There was no}

The

fire would have progressed. Wind velocity and

well as air driught would also ba relevant.

evidence of these last factors.

fcreg01ng when taken into consideration lead me

to the COHClU:l(n that despite the disproportion between the

estimated nor

from the subs

mal journeying time (3 minutes) over the i3 miles

tation at Half Way Tree and the actual journeying

time (15-20 minutes) on the morning of the fire, there is no

sach unfavouxn

able disproportion in the time taken to bring the
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fire under control. In fact, the roof had already collapsed
when the Fire Brigade reached the scene, thereby evidencing the
length of time since the fire had started, the crawling journecy
(5 m.p.h. per Powell) would not itself have contributed to the
alleged negligence by going slow. The word 'disproportion' 1is
not to disclose cynicism, nor to discount the legal issues which
have been discusised as applicable to this case. But as a Court
of rehearingthis Court must appreciate the factual descriptions
upon which the Court is being asked to pronounce that the Fire
Brigade did ﬁreuch the duty of care which was owed to the
plaintiff.

Although I have strictly interpreted the Act as I had
earlier set out, I must perforce take note of the Amended Defence,
whereby in paragraphs 9 and 10, the respondent admitted the
relationship?of employer and employee between the respondent and
the members of the Fire Brigade. The paragraphs are here quoted:

"9, The defendant further says that the
slow response to the call in question was
Jue to the fact that its employees who
nanned the fire service were engaged in
an unlawful industrial action in contra-
vention to the Labour Relations and
“ndustrial Disputes Act in breach of
theilr contract of employment with the
Defendant and in repudiation of their
obligations to the Defendant.

0. In acting as aforesaid the said
émployees of the Defendant were acting
outside their employment and in a
criminal frolic of their own'.

Both sides presented arguments for and against the
effect of thé go-slow in view of the breach of the provisions of
the Labour Rélations and Industrial Disputes Act, which
prohibits, sﬁbject to notice procedures, industrial action of
any kind in any essential service ., of which the Fire Brigade
is one. Und¢ubted1y, the go slow was engaged in without the
requisite previous notice, and continued despite the cautionary

advice given by the deceased Mayor, Mr. Mason, and Mr. Miller,

not forgetting the instructions for return to normal rate of work
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conveyed to%thm firemen by Mr. Binns, the Superintendent of the
Fire Brigade. Mr. Rattray argued for the K.S.A.C.'s liability
for acts of the firemen in the course of their employment, cven
if the act is ¢. prohibited act, which is punishable as a

criminal act. He depended firstly on the well-known cases of

Lloyd v Graé@ fmith § Co. [1912] A.C. 716; [1911-13] All E.R.

Rep. 5, and}Caradian Pacific Railway Co. v Lockhart [1942]

-2 All E.R. 464 for the statement of principle applicable to the

liability oﬂ a principal or master for the wrongdoing of the
agent or thé servant committed in the scope of the authority
cf the empldyee. In the one case, a solicitor's managing
clerk commiﬂted a fraud on a client of his principal who was
ignorant of?the fraud. The fraud did not result in any
benefit to tbe solicitor. It was held that as the managing
clerk was ac&ing within the scope of his authority, his
principal, tbough innocent of the fraud, was liable for the
fraud whethe& the fraud resulted in benefit to the principzal
or not. In khe words of Lord Loreburn, L.C. at p. 54 of
[1911-13] All E.R. Rep.:

"It was a breach by the defendant's agent
>f a contract made by him as defendant's
agent to apply diligence and honesty in
carrying through a business within his
delegated powers and entrusted to him in
that capacity. It was also a tortious
act committed by the clerk in conducting
nusiness which he had a right to conduct
honestly, and was instructed to conduct,
on behalf of the principal'.

Lo%d lfacnaughten underscored the principle by
stressing thét whether the principal receives the benefit of
the fraud or?he does not makes no difference. He reasons thus
at p. 61: |

“"The only difference in my opinicn between
the case where the principal receives the

- benefit and where he does not is that in

. the latter case the principal is liable for

" the wrong done to the person defrauded by

- his agent acting within the scope of his
igency; in the former case he is liable on
that ground and also on the ground that by

5y
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"taking the benefit he has adopted the act
of his agent; he cannot approbate and
reprobate’.

Qénadian Pacific Railway Co. v Lockhart (supra) was
the case of;an employee doing an authorised act in an improper
manner in that the servant of the appellant in puTsuance of
his employméntﬁ used his own car which was uninsured against
public liability and property risks, contrary to the prohibi-
tion by his emyloyex. The Privy Council, through Lord
Thankerton,}expressed the opinion that the employer was liable
in damages,}for the negligent driving of its employee. Though
he had beeniforbidden to drive an uninsured car, he was never-
theless perfbrming the journey for the purpose of his employ-
ment, becausp the driving of an uninsured vehicle was an
authorised att although performed in an improper mode.

Atip. 467 he quoted with agreement the statement of
principle in%Salmond on Torts, 9th edn., p. 95. Then at
p. 468 Lord fhankerton advised:

“In these cases the first consideration
is the ascertainment of what the servant
was employed to do. The existence of
prohibitions may, or may not, be
ovidence of the limits of the employment.
In the present case Stinson ... was not
employed to drive a motor car, but it is
clear that he was entitled to use that
neans of transportation as incidental to
the execution of that which he was
employed to do, provided the motor-car
vas insured against third-party risks.
1f the prohibition had absolutely
forbidden the servant to drive his motor
car it might well have been maintained
that he was employed to do carpentry
work and not to drive a motor car and
that therefore, the driving of a motor
car was outside the scope of his
¢mployment, but it was not the acting as
driver that was prohibited, but the
non-insurance of the motor car, if used
1S a means incidental to the execution
of the work which he was employed to do.
It follows that the prohibition merely
limited the way in which or by means of
which the servant was to execute the
work which he was employed to do, and
that breach of the prohibition did not
exclude the liability of the master to
third parties".

¥3
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Papsing here, I need to make the comment that in the
case before &hi; Court the prohibition against the unlawful
industrial action was not a private communication but had the
imprimatur of Statute with the sanctions for breach therein
provided.

Anbther case upon which the argument for liability

of the K.S.A}C. was based was the case of Bugge v Brown [1919]

26 €.L.R. 110. The headnote reads:

“"The defendant, who was the owner of certain
srazing land, employed a servant to wcrk on
the land, who was entitled, as part of

his renumeration tc be supplied with

cooked meat. On one occasion the servant
was supplied with raw meat for his mid-

day meal, and was instructed by the
defendant to cook it at a certain house

on the land. For the purpose of cooking
the meat, the servant, notwithstanding
those instructions, lighted a fire at

e was working. By the negligence of
the servant the fire escaped and

spread to the land of the plaintiff and
cid damage there.

fleld, by Isaacs § Higgins JJ. (Gavan
Tuffy J. dissenting)} that in the
¢ircumstances the lighting of the fire
vas within the scope of the servant's
employment, and thercfore that,:
rotwithstanding the servant had dis-
cbeyed the instructions of the defen-
cdant as to the placc where the fire
should be lighted, the defendant was
yesponsible for the conseguences of
tis servant's negligence',

In each of those cases the Court was concerned to sce
the extent of the authority given to the servant so as to
determine the intrinsic nature of the act which he performed.
This determimation in each case showed that what the employee
did was withﬂn the scope of his authority, so the employer was
held vicario@sly liable for the act of the servant. In the
light of the principles set out in those cases Mr. Rattray
argued that once the firemen are acting in the course of their
employment even if they do so badly or criminally, the

respondent is| responsible for their criminal acts. At pp. 116-119
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in the case of hugge v Brown, Isaacs J., set out "some of tho
well-known postulates applicable to a case like the present'.
Amcng these postulates is the effect of a prohibition by the
employer of an c¢ct by the employee which may or may not
circumscribejthe authority of the employee, and in any given
set of circumstences the consequential liability of the employer
is a question of the inferences to be drawn from the facts of
the particular case, In the present case the firemen were
enjoined to work at the proper and nornal rate of work, and o
forego the go slow.

Dr; Jarnett characterised the go slow as the adoption
by the firemdn ¢f a stance hostile to their employer. By
resorting to 'industrial action c¢f the sort under consideration”
they took a @eliberate action which was not induced, condcned
or encouragei by the employer. The firemen were acting
contrary to the advice and instructions of their employer.
Furthermoregﬁand most importantly, they were acting in breach
of the law. EThey were acting for their own benefit as their
behaviour shdwed. He added that this is a circumstance which
the Court should take into account on the question of the
vicarious 1i@bility of the K.S.A.C., in that it must be
appreciated that it is not every act of the employee for which
the employer will be liable.

In the light of these general comments Dr. Barnett
put for cur'qonsideration the following cases: (1) Joseph

Rand Limited‘w Craig [1919] 1 Ch. 1; (2) Darling Island Steve-

doring § Lighterage Co. Ltd. v Long [1956-57] 97 C.L.R. 37;

(3) Keppel Bw§ Co. Ltd. v Saad Bin Ahmad [1974] 2 All E.R.

70C P.C.; (4)3§§rtlett v Department of Transport Times News-

pager, Januar& 8§, 1985.

In Joseph Rand Ltd. v Craig,Swinfen Eady, M.R.

addressed his mind to the fact that despite strict instructions

to the contrary, the carters had deposited rubbish on the land
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of the plaintiff. The Master of the Rolls saw that:

"The acts for which they were guilty
were acts done deliberately of their
own choice and to effect a purpose of
their own, and in opposition to the
express instructions of their
employer. The purposes of their own

_ suggested was probably either to

<-/ indulge their laziness or to give
them an opportunity of spending an
extra time in the public house, but
at any rate it was entirely a purpose
of their own. The acts of which
they were guilty were their Own
deliberate acts. It is not a case
of carelessness or negligence in the
course of their employment. In my
judgment it is a case on the facts
proved, of the departing from the
course of their employment, and for
their own purposes deliberately
committing the acts in question",

(”’ I have already mentioned Darling Island Stevedoring

and Lighterage Cc. Ltd. v Long in so far as it dealt with the

aspect of breach of statutory duty. Williams J. expressed the
view that an emnployer, in this case, the defendant stevedoring
company, who enploys a supervisor or foreman to take charge cf
the loading or unloading of a ship could not be said to be
even indirectly in control of the persomns actually engaged in
the process of lcading or unloading the ship. The employer
(wf would not be in control of them at all. Its supervisor of
foreman would te in control and it could only be made respon-
sible at common law for any breach of duty on his part because
at common law an emplcyer is vicariously responsible for any-
thing done or omitted to be done by his servant in the coursc
of his employment. He was careful to point out that:
"The regulations do not detract at
2ll from the vicarious responsibility
- at common law of the owner or master
Q ) of the ship of the stevedores for any
- negligence on the part of any
dfficer or member of the crew of the
ship or of any supervisor or foreman
of the stevedores occuring in the
course of their employment®.

But germane to this aspect of the considerations

which were raiscd before the Court he posed
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"The final question - whether the
applicant can be sued at common law
for breach of the statutory obligation
nlaced upon its superviscor or foreman
but not upon it by reg. 31 because it
is the employer of the supervisor or
foreman'. (p. 51)

4 . .
Qw/’ At pp. 52-53 His Honour answered thus:

"1f the defendant can be sued it must
be because an employer is responsible
for statutory wrongs committed by his
servant in the course of his employ-
ment. In this case reg. 31 provides
that the supervisor or foreman of a
stevedore shall see that certain
precautions are taken before the work
of loading or unloading a ship began.
It was contended that this is a
statutory duty imposed upon the
supervisor or foreman in the course

. of his employment and that the

( ) employer is vicaricusly liable for

’ breach of such a duty by his employee.

But the vicarious liability of an

employer for the acts and omissions

cf his servant in the course of his

employment is a liability at common

law. If the omission of the super-

visor or foreman to take precautions

before loading or unloading a ship

prescribed by reg. 31 would be a

breach of the duty of care that the

supervisor or foreman owed those

engaged in loading or unloading the

ship at common law the stevedore could

be sued at common law because he would

('j be vicariously responsible for this

—_— breach of duty. But the employer
could not be made liable for the
breach by his servant of a duty imposed
by a statute or regulation on the
servant and not on the empleoyer. To
make the employer liable in such a
case would be to enlarge the scope and
operation of the statute or regulation.
Where a statute or regulation creates
a civil right of action it can be
enforced in an action for damages at
common law. But it is the statute or
regulation that creates the civil right
and not the common law. It is the

o common law that supplies the remedy.

C [t is only in this respect and to this

B zxtent that such a duty can be said to
become part of the common law. This
was the conclusion reached by Ferguson J.
and that conclusion was right. The
civil right does not originate in the
common law at all. It 1is necessary to
go to reg. 31 in order tc ascertain the
nature and extent of the duty and the
mersons who are bound to perform it.
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“"The duty created by that regulation is
imposed not on the stevedore but on his
supervisor or foreman. The stevedore

is not included within its scope and to
hold that the stevedore could be respon-
sible for a breach of the regulation by
the supervisor or foreman simply because
the latter is in the employment of the
tormer would give the regulation an
operation not justified by its provisions,
The regulation, as has been said, is a
regulation of the kind apt to create a
correlative civil right and such a right
was probably created by it. But this
right would be correlative with the
criminal liability and punishment for
breach of the duty is not imposed on the
defendant but on its supervisor or foreman.
Any correlative civil liability for
breach of the duty created by the
rregulaticn must therefore also be confined
to the supervisor or foreman. It would
seem to be quite inconsistent with
principle tc hold that an employer upon
vhom no personal liability is imposed by
¢ statute or regulation can’ be sued for
treach of that duty simply because it is
committed by an employee in the course of
tis employment. The statute or regula-
tion can, if Parliament or its duly
euthorised delegate sees fit, impose a
personal duty on the employer and he is
then bound to see that the duty is
performed. If the statute or regulation
¢reates a correlative civil right the
employer is persoconally liable if any
person whom the law was intended to
tenefit suffers injury from the failure
to perform the duty whether it is the
employer himself who fails to do so or
his servant or even an independent
contractor. But where the employer is
only vicariously liable for the acts

and omissions of his servant in the
course of his employment, the employer
could only be 1liable for the breach by
his servant of a statutory duty laid

on the servant alone if he was sued at
common law and that breach was evidence
of the negligence of the servant at
common law'.

In his contribution Kitto J. at pp. 59-67 stated:

""The defendant company, however, is not
sued as a "person-in-charge'. It 1s
sued as the employer of a "person-in-
charge'. Upon an employer, as such, the
r2gulation places no duty, and therefore
as against him it creates no private
right. No doubt proof of a breach of its
prrovisions would afford evidence of
ncegligence in an action against the
enmployer, as surely as it would in an
action against the "person-in-charge';
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"but the action we have here tc consider
is not an action of megligence. It is
an action in which the pleintigf's whole
case 1s that, personal injury having
been caused to him by a breach of the
regulation committed by a "person-in-
charge of a process of lozding and
unloading in which the plaintiff was

one of the persons actually engaged, the
fact that it was in the course of his
employment by the defendant that the
'person-in-charge’ committed the breach
entitles the plaintiff to damages against
the defendant.

This contention accepts as its hypothesis
that reg. 31 places no duty upon the
defendant. It depends upon the proposition
that whenever a servant incurs a liability
in damages by rcason of an act or omission
in the course of his employment (a breach
of contract, I suppose, being excepted),
the common law subtjects his master to a
like liability. In my opinion the
proposition is not sound”.

Althcugh their Honours of the High Court of Australia
have reccerded their apparently differing views on the principle
relating to the liability of a master for the actions of his
servant in the course of his employment, the real issue before
them was how to construe the relevant regulation. I have recited
their comments however, because they formed part cf the issues
in this case, and alsoas |recall a passage in the judgment of

Lord MacDermott in Harrison v National Coal Board [1951] A.C.

639. He is there responding to the argument that a master is
not vicariously responsible in respect of his servant's
statutory neglizence (a phrase deprecated by Fullager J. as
"a harmful inveation'') Lord MacDermott reminded:

‘To my mind this, as a general propo-

sition finds no support in principle

or authority. Vicarious liability

is not confined to common law

negligence. It arises from the

servant's tortious act in the scope

of his employment™.

Another case which shows that it does not necessarily

follow that the employer will be liable for every wrongful act
committed by an employee in the course of his employment, is

Keppel,Bus Co. i.td. v Saad bin Ahmad [1974] 2 All E.R. 700 P.C.
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The respondent befocre the Privy Council,while a passenger on a
bus owned by the appellants had been assaulted by the conductor
who was employed by the appellants. In an action by the respon-
dent in the High Court of Singapore against the appellants and
the conductor, the trial judge held that the appellants were
vicariously liable for the conductor'’s act. He held that on

the facts the uassault was committed in the course of carrying
out, by a wrong mode, work which the conductor was expressly

or impliedly authorised and therefore cmployed to do

In the judgment of the Privy Council Lord Kilbrandon
pointed oﬁt first of all that the''question in the case is
whether the conductor did what he did in the course of the
employment. The course of the employment is not limited to the
obligations which lie on an employee in virtue of his contract
of service. It extends to acts donc on the implied authority
of the master®”. (p. 702)

Considering ""that the question is whether on the facts
the act done, .nlbeit unauthorised and unlawful,is done in the
course of the ¢mployment; that is itself a question of fact"®
Lord Kilbrandon further said:

"their Lordships are unable to find any
evidence,which, if it had been under
the consideration of a jury could have
supported a verdict for the respondent.
It may be accepted that the keeping of
order among the passengers is part of
the duties of a conductor. But there
was no evidence of disorder among the
passengers at the time of the assault.
The only sign of disorder was that the
conductor had gratuitously insulted

the respondent, and the respondent had
asked him in an orderly manner not to
dc it again.... to describe what he did
in these circumstances, as an act of
quelling disorder seems to their Lord-
ships to be impossible on the evidence;
on the story on a whole, if anyone was
keeping order in the busy it was the
passengers. The evidence falls far
short of establishing an implied
authority to take violent action where
none was called fer'. (per Lord
Kilbrandon at p. 703)
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Again,

"Their Lordships are of opinion that
no facts have been proved from which
it could be properly inferred that
there was present in that bus an
emergency situation calling for
forcible action, justifiable on any
express or implied authority, with
which the appellants could be said
on the evidence to have clothed the
conductor™,

In the event,
"Their Lordships ... conclude that
there was no evidence which would
justify the ascription of the act of
the conductor to any authority,
express or implied, vested in him
by his employers; there is, accordingly,
ns legal ground for holding that
the facts of this case justify a
departure from the ordinary rule of
culpa tenet suos auctores®,

The plaintiff in Bartlett v Department of Transport

(supra) sought to make the defendants liable for negligence in
that they failed to properly maintain a trunk road which had
become dangeraus because of snow amnd ice, resulting in the
death of her husband. Those road conditions had not been
reduced on this particular road because the employees of the
Oxfordshire couaty council had withdrawn their labour on the
instructions of their union. This forbidden work applied to
this particular trunk road only. All the other roads were
being cleared, and the employees at all levels had worked
very long hours to achieve that result. Boreham J. observed
that the plaintiff did not rely on anything done by the
employees in the course of their employment. Two points
stand out in the very short report of his judgment:

(1) Assuming that the employees were acting unlawfully in
withdrawing their labour they were not in breach of duty

te the plaintiff, their breach was of their duty to their
employers. The plaintiff could not complain of that unless
that breach was condoned by the employers, the Oxfordshire

County Council. (2) The defendant's duty was to all

38
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travellers on all the roads, not just the users of the A34.
There was no ground for saying that the authority's actions
were inconsistent with their public duty under section 44 of
the Highways Act 1959, to maintain the highway. The plaintiff
had not proved that the defendants were in breach of their
statutory duty. The report stresses.that a plaintiff could
only succeed in an action for damages for breach cof section 44
if the failure to maintain was related to want of repair, that
is, if an obstruction was contributed to by want of repair or
if an obstruction caused or contributed to want of repairs.

Indubitably, the report of this case is not full in
the actual words reasoning the judgment of Boreham J.
Nevertheless,; it does allow for gleaning the comment that if
the statutory duty is of such paramount importance that it 1is
owed to all the public, the court will take into account how
the statutory cuty is performed in the particular circumstances
of any case. /At the same time industrial action by the
employees was rot used to form the basis of any claim against
the employers, who, despite the industrial action, were doing
their best to properly perform the statutory duty. In the

absence of a fuller report, the relevance of Bartlett v

Department of Transport (supra) must be tentatively assessed

to the extent of saying further that the breach by the
employees of their duty to their employers, was not in any
event ascribed as negligence of the employers.

All in all, whether the élaim in this case 1is
looked at from the viewpoint of breach of statutory duty or
breach of the common law duty of care, that is, in negligence,
with concomitant vicarious liability, I am not persuaded that
the appellant has maintained his complaint that the go-slow
was the central znd causative factor for his loss. The Fire
Brigade is under an obligation created by statute to carry

out its duty for the benefit of the public generally. The fact
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that in carrying out that obligation loss was occasioned to
one of the public beyond a degree which would normaily have
been expected, is not a matter for complaint, unless it can
be shown that the manner of performance effectually reduced
the usual performance of the duty and so effectively created
a breach of duty in the result of that performance. 1In other
words, it is not enough to say that this act was a deviation
from the usual manner of performance. It mustig%firmatively
proved that, taking all the circumstances into account, there
was a failure in that obligation which ineluctably, was the
reason why the damage complained of occurred.

I am not persuaded that this has been shown by the

appellant in this appeal. I would dismiss the appeal.

>

g
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WRICET, J.A,:

This is ar aunreal from the judrment of Malcolm J.,
whereby, after considering evidence restricted to the issue
of liability, he dismissed the plaintiff’s claim, and entered
judement with costs to be agreed or taxed, for the defendant.
The case z2ssures importance by virtue, not only of the
points of law inwvolved, but because it provides a startling
example of the havoc that can result, when there is disregard
for the law governing industrial action in Essential Eervices.
The First Schedule to the Labour Relations and Industrial
Disputes Act, lists the Fire Fighting Services among the
Essential Services as defined in Section 2 of the Act, in which

services, industrial actiorn is proscribed as follows:

Section 9 (5):

"Any industrial action taken in contemnlation
or furtherance of an industrial dispute in any
undertaking which provides an essential service
is ar unlawful irdustrial action unless -
(a) that dispute was reported to the
Minister in accordance with sub-
section (1) and he failed to comply
with subsection (3} or subsection (4)
or subsection (7); or
(b) that dispute was veferred to the
Tribunal for settlement and the Tri-
bunal failed to make an award within
the period specified in section 12."
In defiance of these provisions and the efforts of the
Mayor, the Assistant Town Clerk and Superintendent Alexander Binns
in charge of the Kingston and St. An-rew Fire Brigade (The Brigad.:)
the men in all th: sub-stations in the corporate area took
industrial action by going on a '"go slow' with effect from the
11th of October, 1977. The inescapable effect of such action was
a reduction in the fire-fighting capacity of the Brigade, and it
was while this situation lasted, that the vlaintiff’'s building

and its contents a2t 27 Dunrobin Avenue were destroyed by fire
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on the early ﬁnrning of the 13th October, 1877. The »laintiff/
appelliant's Ciaiw is that the negligent manner in which the
Aricade went about the job of extinguishing the fire is
responsible Edr the extent of damage caused by the fire. As a
consequence, ﬂt is claimed that the defendant/respondent is
liabie in regligence and/or {or breach of statutory duty for
damages amounﬁing te $7,072,432.00. After listening to evidence
dealing with eﬁghty—one itens damaged, and learrning that the
total would be two thousand and eightv-three items, the learned
judge quite adroitly decided to deal only with the question of
liabiiity at that stage, which he resolved in favour of the
defendant/respbnﬁantq
(“~ The reiev*nt portions of the Amended Statement of Clain

- and the Amended D:fence which the learnaed judge had to consider

are set out hereunder:

AMENDED STATEMEMT OF CLAIV
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3, The aforementioned Kingston § St. Andrew
Fire Briga-e has a statutory duty to
extinguish all fires within the fire
limits and to protect life and property
<'  in the case of any such fire.

PEN
.

The premises of the Plaintif’ situated

at 27 Dunrobin Avenue, ¥ingston 13 in

the parish of Saint Andrew aforementioned
are within the fire limits referred to im
paragraph 3 hereof.

5. The Plaintiff claims that the statutory

duty imposed on the Kingston & Saint

Andrew Fire Brigade and referred to in
paragraph 3 hereof is owed to the

Plaintiff in reswect of premises 27 Dunrobin
Avenue, Xingston 10 in the parish of Saint
Andrew.

e

On the 13th October, 1977, a fire started
on the premises of the Plaintiff Company
at 27 Dunrobin Avenue, Xingston 10 in the
parish of Saint Andrew at apvroximately
5:45 a.m.

.......
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That the Plaintiff claims that shortly
aiter the outbreal of the said fire, the
Fire Brigade at Half %ay Tree was
notified and requested to take immediate
steps to attend to and extinguish the
sald fire in keeping with the duty of
the Kingsto~ § Saint Andrew Fire Brigade
referred to in naragravnh 3 hercof.

The Plaintiff further claims that
reasonable performance of the afore-
mentioned duty would have resulted in

the extinguishment of the said fire with
minimal damage and loss to the Plaintiff,

At the time of the said fire, the members
of the Kingston & Saint Andrew Fire
drigade were envgaged in industrial action
to wit a pgo slow for the purvnose of
obtaining increased emoluments and fringe
benefits.

The Kingston & Saint Andrew Fire Brigade
in breach of its statutory duty under the
Lingston § Saint /fndrew Fire Brigade Act
failed to respond promptly to the call in
respect of the fire at the Plaintiff's
prenises and further failed to proceed at
a reasonable pace to attend to the
extinpuishment of the said fire, delayed
the arrival of the Fire Brigade to the
scene of the fire and having arrived,
failed to attend prowmptly and with due
diligence to the extinguishment thercof.
FURTHER and/or alternatively the Defendant
failed to take the mecessary steps to
ensure its ability to carry out 1ts
statutory duty.

Q

The Kingston § Saint Andrew Fire Brigade was
negligent in:

(a) Failing to respond pronmptly to
the call in respect of the fire
at 27 Dunrobin Avenue, Kingston 10
in the parish of Saint Andrew
aforesaid.

o) Failing to travel to the scene of
the fire with due expedition.

(©) Deliberately refraining from acting
promptly and efficiently in respect
of extinguishing the said fire.

@ Failing to deal efficiently with the
extinguishing of the said fire.



"172.  In consequence of the aforementioned
breach of statutory duty and/or
asegligence of the ingston § Saint
Andrew Fire Brigade the premises and
contents of 27 Dunrobin Avenue were
dgestroved by fire and thc Plaintiff has
suffered damage and loss."”

AMENDED DEFEMCH
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3. The Defendant denies parasraph 3 of the
Statement of Claim and says that the
duty of the Defendant is to provide
within the limits of its financial,
naterial and human rescurces a fire
service, but it has no statutory duty
to insure or quarantee the protection
or safety of any vrorerty. Further the
control and discinlineg of the said
service is vested in a statutory
Committes.

. The Defendant admits parasraph 4 of the
Statement of Clain.

5. The Defendant denies paragraph 5 of the
‘ Statement of Claim and says that the
statutory duty is ownced to the nublic
generally and is as described in
paragraph 3 hereof.

6. Save that the Defendant denies that the
fire started at aporoximately 5.45 a.m.,
the Defendant adiidts paragraph 6 of the
Statement of Claim.

7. Gave that the Defen ant says that a call
was received at the Fire Feadguarters
Station at approximately 5.49 on the said
13th of October 1977, the Defendant desnies
paragraph 7 of the Statement of Claim.

2. The Defendant denie¢s paragraphs8, 10-12,
inclusive of the Statement of Claim, and
says that in any event the Acts comprlained
of are acts of non-feasance for which the
Defendant is not liable.

9. The Defendant further says that the slow
res»onse to the call in qguesticn was due
to the fact that its emplovees who manned
the fire service were engaged in an unlawful
industrial action in contravention of the
Labour Relations and Industrial DBisputes
Act, in breach of their contract of cmploy-
ment with the Defendant, contrary to the
orders and instructions of the Defendant
and in repudiation of their obligations to
the Defendant.
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"10. Im acting as afera2said, the said
employeces of the Defendant were acting
cutside the scope of their employment
and in a criminal frolic of their own.
11. In the nremises the Defendant is not
liable to the Plaintiff as allesed or
at all.
1Z. Further, or alternatively, the damage
and loss suffered by the Plaintiff was
caused wholly or in part by its an (sic)
negligence.
PARTICULARS
(1) Failing to providc¢ any or any adequate
personnel or sccurity for the said
premises.
(2) Tailing to establish any adequate
warning system to give timely warning
of the occurence or fires or to rewort
such occurence to the Defendant'’s fire
service,
(35 Failing to estabiish any reasonable
system for dealing with such emergencies.”
The facts of the case are that at about 5:45 a.m. on
the 13th of Octoter, 1977 Mrs. Enid Holding who resided at
2% Dunrobin Avent.z, adjacent to the nlaintiff/anpellant’s
premises, was aweckened by the crackling sound of fire from nextc
door. She lookec through her bed-room window and saw "'slight
smoke and some flame coming from the wmiddle section of No. 27.%
Straightway she teleshoned the Fire Brigade at Half-¥ay-Tree
and reported the matter. At about 6:0C a2.m. when she did not
see any fire engine, she telephoned apain, and was told that =
unit was on its way. After another ten minutes she heard the
siren of the fire engine which then avpeared to be on the Sanady
Cully Bridge - ore¢ mile from Falf-Way-Trce and Balf of a nile
from the burning building. It succeeded in covering this half
of a mile in ten minutes and so arrived at the scene of the firc

at 6:30 a.m. It is c¢stablished on the evidence that the journey

from Half-Way-Tree Station normally takes three to three and 2
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half minutes. Mrs. Holding's evidence is that along Dunrobin
Avenue the unit trevelled "slow - forwzrd - stop - then slow -
forward and stop ard that went on for a ione time."”

After the unit arrived the men got out and aprlied
water from the unit %o the fire. In a short time that water
was finished. Mrs. Folding's son pointed out to the men a
nydrant which is fifteen feet from the gate at Mo. 27 but thevw
sald it was not a hydrant and drove away, turned up Lindsay
Crescent only tc re-appear between 15-27 minutes later and attach
a2 hose to the rejected hydrant which produced water copiously
with which they extincuished the fire in about ten minutes.
Yrs. Holding and her husband drove to the home of Lir. Alexander
Dixon, the Managing Director of the anpellant company, aé
7 Woodley Brive about 7:15 a.m. and informed him and thereafter
he visited the scensz.

¥hen kr. Dixon arrived, his building was already
completely burnt cut and cooling-down coperations were under-way:
some tall trees wer2 burning and there were several firemen
moving about slowly. Jr. Dixon's query addressed to the Chief
Officer in charge of the Brigade: “Why d4id you let the place burn
down?" yielded the responsc: "We are on gr siow and even if wmy
mother was in there it would have to burn - I wan't my raise of
ray." Mr. Dixon's assistant, one Mr. G.&. Raymond remonstrated
with the fircemen thus: "You are a wicked lot, look how slow vou
are moving.”" One fireman renlied:. "You can say anything because
you are not involved but we want our raise of pay."” All this goes
to nrove the point that the destruction of the premises was what
the firemen desired and that their dilatory approach to extin-
guishing the fire was calculated to acihieving that end.

Was this act perpetrated by the servants or agents of

the respondent (the X.5.A.C.) for which the latter is responsible?
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“vair, is there s: 7wz statutory duty which the ¥X.S$.A.C. breachad
and in so doing ~ccasioned the destruction of the appellant®s
premises? A judgment for the appellant would require an

affirmative answer to these nuestions. It is necessary there-

fore to consider how, if at all, the ¥X.S.A.C. is related tc the

Brigade.

The Brigade was established by Zection 3 of the Kinsston

and 5t. Andrew Fire Brigade Act (The Act) which provides:

() For the purnoses of protecting life
and preoperty in the case of fire
within such limits of the Area as the
Council, with the approval of the
inister, may from tiwme to time
Zetermine by notice published in the
CGazette, there shall be established a
fire brigade to bo cz2lled the Kingston
and St. Andrew Fire Brigade.

2> The Council shall wrovide the Erigade
with all such fire engines as may be
necessary for the efficient nerformance
by the Brigode of its duties, and all
the exoenses of the establishment and
maintenance of the Brigade shall be
included in the Estimates of the Council
srepared under the Kiregston and 5t.
Andrew Corvoration Act and shall be met
out of the funds of the Council.

(3 The superintendent, officers, sub-
officers and firemen of the Kingston
Fire Brigade at the coming into force
of this Act shall be deemed to have been
aprointed to the 2rigade under the pro-
visions of this Act.”

It is imgortant to observe that the establishment of the Brigade
was not by resolution of the K.S.A.C. but by Act of Parliament.

Control and discipline of the Brigade are vested in a Committee

established by Seciion 4 ¢f the Act which states:

"For the purposes of this Act there shall be
established a Committes, to be called the
Corooration Fire Committez, and all powers

of the Council in relation to the control and
discipliie of the Brigade are hereby delegated
to such Committee.”
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it is my ovpinion that the effect of this seétion is, without the
concurrence of the ¥.5.A.C., to absolutely divest the K.S A.C.
of all powers in the areas assigned to the Committee. The
constitution of tre Comnittec is set out in Section 5 of the Ack
and having regard to both the evidence given and the submissions
made relatinc to the role of the military, itis interesting to

note the provision of Section 5{Z):

"On¢ of the members of the Committee shall

be a member of the Jamaica Defence Force,

vho shall be nominated by the Chief of Staff.”
S5ection 7 of the fct clearly sets out the role of the Brigade:

"It shail be the duty of the Brigade to

extinguish all fires within the fire limits,

and to nrotect life and pronerty in case of

any such fire,"
/md it is significznt to nete that in ovder to facilitate the
performance of this duty, very wide sowsvys and immunities are

conferred on the Brigade by Sections 9, 12, 11 and 13 of the /fct.

%y Secticn_ 9 nower is conferred to despatch the requisite numbey

of fire engines and men to the scene of a fire., Section 10

»rovides for control of proceedings at or near the scene of the
fire to the extent of closing any street, taking nossecsion of
and breakins down any building etc. for the nurpose of extin-

puishing or preventing the spread of the fire and gencrally, to

take any measures that may appear expedicent for the protection

of life and property. Secticn 11 invests members of the Brigade

on duty at any fir:z with the powers, authorities and immunities

iy

(@]
obstructing or impa2ding members of the Brigade in the discharge
of their duties. Such provisicns are cbviously calculated to
facilitate the extinguishing of fires and the protection of 1ife
and oroperty.

It is my o»vinion that the provisions of Section 12 are

yvary relevant:

constables with nower to arrest without warrant for assaulting

m

o
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7)) flo member of the Brigade, or wmerson
under the command of the officer in
charre of the Zrisads, acting bona
fide in the excrciss of the vpowers
conferred uron him under this Act shall be
liable for any damage or for anv act
done under this Act.

[N

03 Any damage occasioned by any nmemover

of the Brigade or any werson under

the command of the officer in charge
of the Brigade in the exevcise of the
vowers conferred under Section ¢ shall
be deemed to be damage by fire within
the meaning of any nelicy of insurance
azainst fire,”

In as much as the section contenplates a bena fide

exercise of the rowers conferred, it will, I think, be necessary

Rag A

gct of this provision eoxn the issues at hand,

Ry

to consider thg

©

But of this more anon.
Quite aprrt from the action of the firemen, the appellant
endeavoured to skow that the ¥.S.A.C., was negligent in not

3.

requesting that ithe Army man the EBrigade during the go-slow.

That evidence was given by Mr. Bixon., #r., George Mason (mow
deceased) was the Mayor in office at the time and Mr. Dixon
testified that he had a conversation with i‘r. Mason on this
aspect of the metter about two wecks after ths incident. Fe saiqd
he asked the Maycr "#Why didn't you reouvest that the Army send to
man the Fire Brigade when the go-slow bzcan?’ And My. Mason
replied that he had thought about it but didn't get around to it
Further he said ir. Mason said that the eo-slow had started on
the Tuesday before the fire and that he had called out the Army
iwo days after the fire. The learned judse found this piece »F
evidence did not accord with other evidence which he accepted and

R,
1.

[N

auite properly, it scems to me, rejecte
What then was the rest of the evidence which he had to
consider? Mr. Xecith Miller who was at the time Assistant Town

Clerk with resmonsibility for industrial relations gave evidence
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for the respondent that on the 11th of Cctober, 1977 when he
received a report from Superintendent Binns (presumably of
contemplated industrial action) he and the Mayor visited the

waeting of the firemon

o
o

York Park Fire Station and addresse:d

when the go-slow was just about starting and after henring’

{0

their grievances adrised them that there was no ground for a

dgispute and that they should resume duty irmediately. The

expected response was that normality would rveturn on the followiwny

day. Put when that did not take =lace a formal letter was issuad

to the men and

serintendent Binns was reguested to read the
letter to them. Having regard to the fact that all the sub-
stations were involved in the go-slow, wide publicity was giver

to the stens being caken by the Authoritics via all news media,

Further, the witness advised Colonel Misnon of the Jarmaica Defence

Force of the industrial unrest. As between the witness and the
Mayor, decision was taken tc inform the Minister of Local Covern-
nent of the desire For the military to be called in if the fire-
men did not respond to the instructions given., Also Mr. Miilor
spoke with Colonel ilisnon on the arrancemeats for the take-over
by the military. However, the practice was, that the military
would not take over until there was a complete break-down, but
in the meantime, would be on alert. This is the piece of
evidence, referred 19 earlier, which Malcelm J. preferred te the
evidence of Mr. Bixon on the question of involving the milit=xvy.

Superinterdent Binns in his testimony said that in 2
situation as then obtained, he would not have any direct contoct
with the military alout a take-over. Request would be made by
the Town Clerk and the Minister of Local Covernment. The truc
position is as Section & (1) of the Act provides:

“The lrinister responsible for Defence may,

whenever he is satisfied that 1r is necessary
so to do, by order direct that such members

1148
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"of the Jamaica Defence Force as the Chief
of Jiaff shall from time o tire nominate.
may ¢xtinguish fires within the fire limits
an<d protect iife and pronerty in the case
of ary such fire."

it
3
H.
0
3

'rovision makes it clear that the uvltimate authority for

calling out the military resides with the Minister of Defenco -
not the Minister of Loecal Covernment and.certainly not the Mayor
sr any other officer of the X . 5.A.C.

Issue was ioined on the guestion as to how long the fire
izad been burning before the arrival of the Brigade. Towsver,
having regard to Mrs. Helding's cevidence Superintendent Binns
acreed that if the 3ricade had acted aremntly the fire would
have been extinguisacd without great damars., District Officer
Monthen Powell of the Falf-Way-Trze sub-station testified that
the report ¢f the fire was received at the leadquarters at

5:49 a.m. and relavaed by V.F.7. Radio te his station at 5:50 a.a.

o

At 5:51 a.m. he and a2 crew of six men set ocut for the scene of

Wl

¢

the fire but in bLze,ing with the go slow they did go slow to

such an extent that a journey that should have taken three minutes

on his reckoning ook seventeen minutes instead - over five
the normal period. Fis evidence 1s that "%e went there slow but
we did not fight fire slow.™

When they avrived, he said, sections of the roof had
already caved in. The cne tank of 300-1,000gallons of water which
they had taken, was applied to extinguishing the fire. The watow

o
]
£

was exhausted irn siy to seven minutes. hereafter, from a

dydrant which had in the meantine been located on Lindsay Crescanit
the tank was re-filled and the water used to fight the fire. It
was still dark then. Fe denied Mrs., Iolding's evidence about

their rejecting the hydrant near the burning buildinz. After

the unit had returned from Lindsay Crescent about twenty to
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twenty-five minutes after they had first arrived, the disputed
hydrant was located - by then it was a bit lighter - and
w»ﬁ thereafter that hydrant was used to complete their mission.

This hydrant had not been leccated earlier., he said, because it
is an underzround hydrant, the spot was in pitch darkness and
the vpeople milling aroun< had managed to conceal it.

On this evidence the learned trial judge found, inter
alia, that:

1. Mo absclute duty was cast upon the
K.S.A.C. by the Act.

N 2, "The Council did provide an adequate

' and efficient service. It cannot be
said it failed to d¢ so because 1its
employees, in breach of their contract
and in criminal repudiation of their
responsibility, failed to adequately
perform the functions for which they
were cmployed.”

. The default resulted from the
industrial action taken by the mewmbers
of the Fire Brigarde - such action was
not approved by the X.S.4.C.

(2]

4, The act of the firemen was criminal:

- "As was submitted by the Defence
it is certainly not an easy con-
struction to wlace on the Statute
that even when the Statutory Body
nrovides an efficient service the
criminal conduct of its employees,
who have defined swecific statutory
responsibilities, can be visited on
the public authority by civil action
brought by a verscn who suffers
injury. No doubt there are cases
in which an emplover may be liable
for the criminal act of an employee
but it is my view that the instant
o case is not such a one. I accept the
N subnission of the Defence that where
it is clear that the action being
taken is in direct contravention of
the law and in vrepudiation of the
employee’s relationship with his
employer, or is such that it cannot
reasonably be said that it was done
with the authority of the empioyer,
then the employer cannot be liable.
I accent that submission as being sound.”
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The negligence pleaded has not been
proved. Particulars of the negligence
alleged were:

(a) The defendant failed or neglected
to advise the Minister responsible
for Defence that having regard to
all the circumstances he should
direct members of the Jamaica
Defence Forxce to carry out the
statutory duty.

" (b) The defendant failed or neglected

to advise the Chicef of Staff of the
Jamaica Defence Force to place on
alert those members of the Force
who he had nominated, to extinguish
fires within the fire limit and to
protect life and vroperty as per-
mitted by the Statute.

It is clear that failure to adduce the necessary evidence

(Mf to prove these zllegations left the plaintiff's contention un-

substantiated.

The groundsof appeal urged before us were:

1.
(-

2.

3,
C

.

That the learned trial Judge erred in
rejecting the evidence of the Plaintiff's
witness, Mr. Alexander Dixon, that the
Mayor of the Kingston § Saint Andrew
Corporation, the late Mr. Ceorge Mason,
had told him that he intended to request
that the Jamaica Defence Force be called
out to man the fire services but had not
got arcund to it; in that there is no
evidence to contradict the truth of this
avidence civen by the witness, Mr. Dixon.

That the 1lcarned trial Judse erred in law
in holding that the Defendant was not im
breach of any statutory duty impcsed by the
Kingston and Saint Andrew Corporation Act,
and the Kingston and Saint Andrew Fire
Brigade Law.

That furthermore there is in addition to

the statutory duty cn the part of the
Defendant a common-law duty of care imposed
upon the Defendant and the Defendant was in
breach of both statutory and common-law duty,
and the learned trial Judge erred in law in
not so finding.

That the learned trial Judge erred in law in
holding that the Defendant was not liable in
respect of the negligent acts of the firemen
as a consequence nf which negligence the
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Plointiff suffered damage; as the acts
of the firemen complained of by the
Plaintiff were executed in the course

of their employment even if forbidden

by the employer or prohibited by the
%abogr Relations and Industrial Disputes
Act.

(4\ In advancing his arguments, Mr. Rattray posed certain

questions, the answers to which, he contends, hold the solution

to the vexing gquestion of the liabiiity of the K.S.A.C. Fere

are his questions:

1

(S

Is there a statutory duty imposed
cn the X.S.A.C.?

If yes, what is the nature?

Was there a breach of that duty which
caused to the plaintiff damage more than
de minimis?

Is there a brcach of the common-law duty
to take care?

Is the employer liable in the circum-
stances where admittedly there is illiegal
industrial action in an &ssential service
which results in the go-slow which is the
negligence being complained of i.e. the
slowness of getting there and in the
method of putting out the fire?

Dr. Barrett’s line of enquiry goes further afield in

Some areas.,

&,} questions:

He sces the issue through the perspective of thesc

1)

()

What is the statutory duty imposed
upon the K.S.A.C.7

Is the K.5.A.C. liable for breach of
such statutcory duty or for negligence
at common-law in its performance?

Has the statute conferred a right of
acticn on the plaintiff/appeilant to
recover damagces for breach of the duty
which it imposes and, if so against
whom?

Is the K.S.A.C, vicaricusly liable to
the appellant for injury done to him
as a result of industrial action taken
by the firemen?

Is the K.S.A.C. in breach of its general
commen-law duty of care and, if so, has
the plaintiff shown that his loss resulted
from that breach?
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Severnl cases were cited in support of the varying
contentions, but it may not be necessary to examine all of them,
a5 it would be rcpetitive, without at the same time being
helpful, to do sc. The subject matters presented for con-

sideration through this number of questicns can be grouped thus:

A. Statutory duty of the K.S5.A.C.
B. Cocmmon-law duty of the K.S.A.C.

C. Liability of K.S.A.C. during industrial
action in an essential service.

D, Right of acticn under the Act.
It will be more convenient to deal with the opposing contentions
under these varicus heads.

A. STATITORY DUTY OF THE K.S.A.C.

Referring to Secticns 3 and 4 c¢f the Act (supra)
Mr, Rattray submitted:

"It is clear from the provisions of the Act
that the X.S.A.C. is in the position of
employer/employee vis-a-vis themselves and
the members of the Brigade. The Committee
had statutorily delegated to it the K.S.A,C.
powers to discipline and control the Brigade.
The members c¢f the Committee are appointed by
the Council.’™ (Secticn 5).

Then, after citing Secticn 6 (empowering the Committec
to engage and dismiss the Superintendent and other perscnnel of
the Brigade) and Section 7 (supra), he stated the following
proposition:

"The Act imposes upon the Brigade a duty to

extinguish fires using such care and skill

as is reasonably necessary in the extinguishing

of Zires. Therefore, if the members of the

Brivade are negligent in performance of this

duty resulting in damage to the plaintiff

then both under statute and at Common-Law

the defendant would be liable to the plaintiff

in Jdamages.”
It was his contention that the duty impose? upon the K.5.A.C.
transcended a mers compliance with the provisions of Section 3(2)
of the Act in providing fire-engines and men. The requirements

0f the Act must b: matched. Fe cited for support Meade v. London

‘. .
» 2

2
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Borough of Haringey (1979) 2 All E.R. 1016:

"In that case 2 local education authority,
vhich was in sympathy with the union
representing caretakers and ancillary staff,
rather than exacerbating the impact of a
strike in support of a wage clain sided with
the union's expressed intention to close the
¢chools in the area and had all parents
rotified not to send their children to
¢chool. After complaining to the Secretary
0f State without redress 2 parent, after
four weeks of closure scught, but was refused,
n injuaction to compel the authority tc
rerform their duty by keeping the schools
¢cpen. The refusal was based on the ground
that the remedy sought could be obtained cmly
ty application to the Minister as provided in
the Education Act and not by the Court's
intervention since the authority's decision
to keep the schools closed was a mere non-
feasance, and not misfeasance or malfeasance
and was ultra vires, and further, even if
that view was wronyg, the injunction scught
cught not to be granted becausc the Courts cculd
not supervise such an injunction. Accerdingly,
the judge held that if the action went to trial
it would fail.

The Court of Appeal, though finding that the plaintiff had made
out a clear prima facie case of breach of duty, nevertheless
upheld the refusal of the injunction because inter alia; on the
balance of convenience it would be difficult to enforce but held.
as well,so far as is relevant to the wresent case, that the
evidence of the remedy of complaint to the Secretary of State
under the Educeticn Act did not exclude an application to the
Courts for the remcdies nf damages or injunction by a parent who
had suffered damage when a local education authority had faiie!
to perform the relevant statutory duty, and that failure was caused
by a decision iaken ultra vires cr by an act of malfeasance or
even mnisfeasarnce.

It is not difficult to appreciste the ratio decidendi
because the Court was dealing with the authority upon which,
without the need for reasoning, the statutory duty had been
imposed. In the instant case that duty has been imposed by the
ipsissima verba of the Statute not on the X.S5.A.C. in general

but on the Brigade an admitted arm of the K.S.A.(C. Note,
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however, that by vararraphs 9 and 10 of the Defence it is
admitted that the firemen are the employees of the defendant.
From Dr. Barnett's point of view, it is necessary to
oxamine the Act t> ascertain its scheme and after referring
to Sections 2, 4, and 6 (supra), he observed that the relation-
ship between the (.S A.C. and the members of the Brigade is an
excepticnal cne, in which the Council of the K.S.A.C. has no
power to assume control of the Brigade or to abolish the
controlling commii:tee. The Brigade, estahlished as it is with
its duty and powers, is a special entity. The duty on the
Brigade is not a luty which had been imnosed -n the X.S.A.C.
and which was voluntarily delegated by the K.S5.A.C. to the
Brigade. 1Indeed, the K.S5.A.C. has no alternative in relation
to entrusting the fire-fighting responsibilities to other grcups
of persons cr entities. He then extracted the submission that
the statute has clearly made a specific demarcation of the
responsibility of the Council and the responsibility cf the
Brizade and its controlling Committes. Referring to Sectioms
10 and 11 of the Zct he observed that the powers thereby conferred,
are vested directly in the Superintendent and the officers and
nmen who constitute the Bricade. In those circumstances, he
submitted, the wrcngful or neglicent performance of the statutory
duty to extinguish fires, cannot constitute the basis for an

action acainst the K.S.A.C. Cases cited in support are Stanbury

st

v. Exeter Corporation (1905) X.B. 838; Fisher v. Olcham

Corporaticn (1930) X.5. 364; Harrison v. National Coal Board

©{1951) 1 Al11 E.R. 1107 F.L.

In Stanbury v. Exeter Corporation it was held that local

authorities are nct liable for neglisence of an inspector
appcointed by them under the Diseases of Animals Act, 1894, where

the alleged neglicrence is in respect »f his having, whilst acting
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under the provisions cf the Sheep-Scab Order, 1898, seized and

detgined in a market sheep suspected of sheep-scab. Before

[ %54

quoting from the very instructive judgment of Lord Alverstcene C.J.

upholding the decision of the county court judee dismissing the
action, which I zdopt as anpesite to this case, I note with
interest, that, ¢s in the instant case, where there is no
Jamaican authority to guide this Ccurt, there was similarly no

Znglish authority to guide the Court in the Stanbury case.

Assistance was fcund by crossing the Atlantic to New York and

Ontario.

In his judgment, Lord Alverstonc C.J. had this to say
at pp. 840-41:

"if this had been an orlinary case of
delegation by the corporation of duties which
they had to perforn or of powers which they
were entitled to exercise, then the ordinary
rule in cases of master and servant and the
‘octrine of resnondeat superior might apply.
This casc, however having regard to the
0051t on <f the parties and to the statute
and to the order made thereunder, is, I think,
very analogous to that of wpeclice and other
ofticers, anpointed by a corporation, who
have statutory duties to perform, where,
although they owe a duty to the corporation
anyﬂlntlnv them, there is o ground for
contending that the corporativn are responsible
for their necligent ACtS. . eone..

Further on he said:

"To adopt the language of the county court judre,
the inspector was not acting in performance of
duties imposed by statute upon the defendants,
or, in other words, was not performins as their
soent duties imposed upon them and delegated by
then to him, but was acting in discharge of
duties imposed on him as inspectcr by the order
of the Board of Agriculture. ...... [ think,
therefore, that the duty imposed upon the
inshector was imposed upon him as inspector by
the order, and that, whatever may be the remedy
of the person aggrﬂnmd against him in respect
of naepligent or improper acts, the county court
judze was right in holdln" that no action would
lie against the corporation.”
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Both Wills and Darling JJ. concurred with the decision to
dismiss the appezal. Excerpts from Darling J.'s contribution,

highlight the iaspector's position vis-a-vis the appointing

falit

authority at p. 843 thus:

“To my mind the question whether the local
authority are liable for the inspector’s
negligzence depends upon whether the act done
purnorted to be done by virtue of corporate
anthority, or by virtue of something imposed
a3 a public obligation to be done, nct by
the local authority, but by an officer whon
they were ordered to appcint. The particular
things which the inspector did here were
things which the corporation could nct do
themselves, and they were not in fact doiny
them. ...,

At page 844:
"t appears to me, therefcore, that these were
not acts done by a servant of the corporation
oIr under their authority, but were acts of a
public nature done by a public officer
appointed by a corporation as directed by
statute.”

There is a very close resemblance between the positions
of the inspector and the firemen in the instant case. In each
case the duty being performed was a duty of a public nature
imposed by statute, in the one case, upon the inspector; and in
the other upon the firemen. This decision is a very strong
authority against Mr. Rattray'’s and in favour of Dr. Barnett's

contention.

The case of Fisher v. Oldham Corporation deals with the

position of the constable exercising the powers vested in him
directly. It wes held that:

"The police appointed by the Watch Committee
of a borough corporation, if they arrest and
detain a person unlawfully, do not act as
se¢rvants or agents of the corporation so as
to render that body liable to an action for
f:lse imprisonment."

In tarrison v. National Coal Board it was held that a2

failure by an enployee of the corporation to perform certain
statutory dutie: imposed on him personally which resulted in

an injury to the appellant was not a failure of the corporation
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but of the servant alone. I find my reasoning guided to the
conclusion that, inasmuch as the duty to extinguish fires is
imposed by the statute upon the firemen, the failure to
extinguish the ffire in the accepted manner was a failure of

the firemen. And since the K.S5,A.C. had provided an adequate
and efficient service then it was not answerable for the failure
of the firemen.

B. COMMON-LAW DUTY OF THE K.S.A.C.

b

Mr. Rattiray’s submission under this head lost a leg,
because, on his submission, 1iability at common-law had its
genesis in the duty of care in performing the statutory duty for
which he contenced. And inasmuch as the total loss could not

be attributed tc the conduct of the firemen he based his case

on material contribution to the loss resulting from the conduct

of the firemen. He relied on the case of Bonnington Castings Ltd.

v. Wardlaw (1956¢) 1 All E.R. 615:

In that case the appellants admitted being

in breach of statutory regulations which
resulted in the inhalation of silica dust by
the respondent producing the disease known as
sneumoconiosis after he had worked in the
appellant's foundry for eight years. But in
addition to the dust resulting from the
appellant's breach of statutory duty dust had
alsc been inhaled from s source against which
thare was nc known protection., It was argued
unsuccessfully by the appellants that they
sh>uld not be held liable for the respondent's
coadition because he could not show that dust
oc:asioned by their breach had contributed
materially to his contracting pneumoconiocsis.
It was held that their contribution was not
nezligible and had indeed been material to the
contraction of the disease. The appeal was
dismissed,

If Mrs. Bolding's account is correct, then indeed,; the conduct
of the firemen would have contributed materially to the extent
¢f the loss suffured by the appellant, Mr. Rattray would
inflict the consequences of the firemen's conduct upon the
K.S.A.C. beczuse the latter had foreknowledge that the men, if

despatched, would go slowly and yet persisted in sending them out.
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further the K.S.A.{. was negligent in not taking steps in
advance of the fire tc have the military take over the fire-
fighting services.

The fallacy of this contention ignores the statutory
provision (Section 8) that the matter of assigning fire-fighting
duties teo the military lies in the absolute discretion of the
Minister responsible for defence. The K.S.A.C. can do no more
than supply information and the unchallenged evidence of
Mr. Miller is that that was done. The appellant adduced no
evidence on the point worthy of accentance.

Mr. Rattray sought to invoke assistance from the City of
Kotzebue v. McLcan 702 P 2d 1309 (Alaska 1985) which decided

that the City owed a duty of reascnable care to protect potentisal
victims of a caller, who identified himself and his location,
and informed pclice that he was going tc kill a friend of his,

as well as from Adams v. State, Alaska 555 P 24 235 in which

five people died in a hotel fire after the City had inspected

the hotel for fire hazzards. The Supreme Court of Alaska held,
that by its affirmative conduct in undertaking to inspect the
hotel for fire hazzards, the State assumed a common-law duty to
proceed further with regard tc those which were detected, It is
only respect forr counsel's industry that constrained me to refer
to either of these cases because it is manifest that the K.S5.A.C.
was never in the position of either the City or the State in these
cases. And indeed it seems to me to be beyond dispute that where
there is neithe: a statuteory duty nor an assumption of duty ncr

a general common-law duty of care there can be nc basis for

liability for want of care.



6o
-92-

The case of Anns and Others v. London Borough of Merton

(1977) 2 A11 E.K. 492 cited by Mr. Rattray is alsc clearly
distinguishable on the ground that that casc concerned negligence
in performance of powers conferred by statute. Central to the

decision in the House of Lords was the determination that:

The fact that an act had been performed

in the exercise of a statutcry power did
not exclude the possibility that the act
might bc a breach of the common-law duty of
care, (per Lord Salmcn at p. 51la).

Dr Barnectt submitted that where there is no statutory
duty, there cannot be liability for negligence in performance of
that duty. Further, having regard to the particulars of
negligence supplied (supra), it is clear that the arpellant had
failed to prove any breach of duty of care at common-law. In any
event it was submitted, even if it had been shown that the
K.S.A.C. had either a statutory or common-law duty, nco evidence
had been adduced to prove a negligent performance of such Jduty.

In my opinion, these submissions arc sound.

C. LIABILITY OF K.S.A.C. DURINC INDUSTRIAL ACTION
IN AN ESSENTIAL SERVICE

The industrial action engaged in by the firemen not
having complied with the reguirements of Section 9 (5) of the
Labour Relations and Industrial Disputes Act (supra) was
unquestionably unlawful. Accordingly, the finding of the learncd
judge that the act of the firemen was criminal cannot be challenged.
Such act on their part was punishable under Sectiocn 13 (2) of the
aforesaid Act on summary conviction b2fore a Resident Magistrato
by a fine not excceding $200.00. It is against this background
that the vicarious liability of the X.S.A.C. must be considered.
The learned trial judge on this point found as stated at 4 (surra}

of his findings that the K.S.A.C. is not liable. He put it thus:
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""No doubt there are cases in which an

emplcyer may be liable for the criminal

act of an employee but it is my views that

the instant case is not such a one."
(m\ It is conceded that the Act provides no remedy by civil
- action for the victim of such conduct as was engaged in by the
firemen. In challenging the finding of the learned judge on
this aspect cf the case, Mr. Rattray submitted that the employer
is liable for thec negligent act of the employee done in the
course of his employment even if the act is prohibited or
criminal. Said, he, the firemen were sent cut and were acting
in the course of carrying cut their duty; and even if the duty
(”'} is carried out badly or even criminally the employer is

responsible for their act. Fe cited for support, among others,

Llayd v. Grace, Smith § Co. (1911-1913) All E.R. 51; Canadian

Pacific Railway Cn. v. Lockhart (1542) 2 All E.R. 464; Bugge V.

Brown 26 C.L.R. 113,

In Lloyl v. Grace, Smith § Co. a solicitor was held

liable for the fraud of his managing clerk, committed in the
course of his employment, and not outside the score of his
wa authority. The clerk had been authorized to receive deeds and
carry through conveyances on the solicitor's behalf and in that
capacity he per:etrated a fraud upon a client whom he persuaded
to sign mortgag: documents (of the contents of which she was
unaware) and although the fraud was solely for the benefit of
+he clerk the solicitor was held liable to make good the client's
loss.
In his judgment Lord Loreburn had this tc say at pp. 53-04¢
- “The managing clerk was authcrised to receive.
dzeds and carry through sales and conveyances
and to give notices on the defendants' behalf.
Fe was instructed by the plaintiff, as the
representative of the defendants' firm - and
she so treated him throughout - to realise her

property. He took advantage nf the opportunity
sn afforded him as the defendants' rvepresentative
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"to get her to sign away all that she
ncssessed and put the proceeds into his

own pocket. In my opinion, there is the

end of the case. It was a breach cf the
defendants' agent of a contract made by

him as defendants’ agent to apply diligence
and honesty in carrying through a business
within his delegated powers and intrusted to
him in that capacity. 1t was also a
tortiocus act committed by the clerk in
conducting business wnich he had a right to
concuct henestly, and was instructed to
conduct, on behalft of his principal.”

[Emphasis supplied]

One lock at this case and any pretended resemblance to the
instant case immzdiately vanishes. The over-riding difference
is that there is not in the instant case the delegation by the
principal which would render the firemen the agents of the
K.S.A.C. nor cculd it be said that their criminal act was

within the sceope of, even if during the course oi, their employ-
ment. This case cannct aid the appellant's cause. Canadian

Pacific Railway €o. v. Lockhart was cited for the benefit cf

Lord Thankerton's judgment at ». 467F. The case dealt with the
situation in whi«ch the servant ~f the company, contrary to
instructions issued by the company, used his cwn car for company
business without the car being insured against public liability
and property risks and in the course of such journey injured an
infant. The appellant was held liable cn the basis that:

""The servant was rerforming the journey
for the purpcse of his employment because
the driving of an uninsured car was an
authorised act although performed in an
improper mode.,’

Lord Thankerton had this to say at p. 467F:

"The jpeneral principles ruling a case of
this type are well known, but ultimately,
each case will depend for decision on its
own facts. As regards the principles their
Lordships agree with the statement in Salmon
on Torts, 9th Edition p. 95 viz:

"It is clear that the master is responsible
for acts actually authorised by him: for
liability would exist in this case, ¢ven



-9§5.

'if the relation between the parties
was merely one of agency, and not one
of service at all. But a master, as
cpposed to the employer of an indepen-
dent contractcr, is liable even for

acts which he had not authorised,
provided they are so connected with acts
that he has authorised that they may
rightfully be regarded as modes -
although improper modes - of doing them,
In other words, a master is responsible
nct merely for what he autherises his
servant to do, but alsc for the way in
which he does it. ...... On the other
hand, if the unauthcrised and wrongful
act of the servant is not so connected
with the authorised act as to be a mode
of deing it, but 1is an independent act,
the master is not responsible; for in
such a case the servant is not acting

in the course of his employment, bHut has
gone outside of it'.”

Bugge v. Brown: In this case the employer was held liable for

the act of the employee causing damage to the plaintiff because
the act was authcrised thoush not to be Jdone in the place where
the servant actually performed it.

I accent Dr. Barnett's submission that these last two
cases dealt with, do net establish as a general rule, that the
acts of a servant may be visited on the master merely because
the servant was c¢n duty when he committed those acts. Examples

of cases to the contrary are - Josenh Rand Ltd. v. Craig (1919)

1 Ch. 1 (acts of carters employed to convey and dump rubbish
held te be for their own cenvenience and not within the sphere

of their employnent - employers not liable); Warren v. Hernleys

Ltd (1948) 2 All E.R. 935 (act of personal vengeance by employec

on the job - em;loyer not liable: Darling Island Stevedoring an?

Ligherage Co. Ltd. v. Long (1956-57) 97 C.L.R. 36 (master held not

liable for breaches by his employee of statutory obligations cast
solely upon the employee and not on the employer). Other
authcrities were cited, but I think the principle is sufficiently
well-establishecd so as not to requirc burdening this judqment with

further citations on the point,
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It is my opinion that there is much merit in Dr. Barnett's
submission on this issue that:

"Where employees adopt an attitude which
is hostile to the employer or resort to
industrial action because of a dispute
with the employer the crucial question
whether the employers are liable for
injury resulting from such action is
dependent on whether the employer can
be said to have been blameworthy and
where such action was not induced or
condoned by the employer the latter is
not liable.”

The extra-ordinary feature of this case which denies the
application ol the ordinary principles of liability governing
the relation of master and servant is that the very act giving
rise to complaint was deliberately done, not even purportedly
in the master’s interest, but against the master. The more I
contemplate the facts of this case and the issues involved the
more I find myself agreeing with the trial judge when, accepting
defence couns¢l's submission, he said:
"I accept the submission of the defence
that where it is clear that where the action
being taken is in direct contravention of the
law and in repudiation of the employee's
relationship with his employer or is such
that it cannot reasonably be said that it was
done with the authority of the employer, then
the employer cannot be liable.
I cannot apprehend how the employer can be held liable for the
breach of a statutory obligation cast solely upon the employee.

D. RIGHT OF ACTION INDER THE ACT

It is well to bear in mind that effort to resolve the
question: “"Does the Act confer a right of action?" has the K.S.A.C.
in contemplation as the defendant. In contending for an

affirmative arswer Mr. Rattray cited Attorney General (on the

relation of Thomas Brownlee Paisley) and Another v. St. Ives

Rural District Council and Another (1959) 3 All E.R. 371. Of

the three questions involved in that case only two are of relevance
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to the present enquiry, viz:
(1) Was there a right of action
against the defendants for failure
to maintain and repair drains - an
act of non-feasance.
(i) Did the second plaintiff, an
individual whose farm had been
damaged as a result of the
failure to maintain and repair
the drains (a statutory duty) have
a right to sue for damages.
Both questions were answered in the affirmative. But it is my
opinion that this case cannot be of assistance to the appellant,
unless the K.S.A.C. can be placed in the position of the
defendants in that case, the endeavour to achieve which has, as
I have shown, e¢nded in failure. Another case which is equally

unhelpful to tle appellants is Carpenter v. Finsborough Council

- (1920) 2 K.B. 195. The reason being that the defendants were

under a statutcry obligation to ensure that a streetwas well

and sufficiently lighted but were found to be in breach thereof,
thus giving rise to the action in which they were held liable.
Nor is the position altered on a consideration of the qﬁestion

as to the nature of the Act i.e. whether it is a renal one?

Mr. Rattray contends it is not, a3 question which he says must be
decided by finding in the Act itself a penal provision but not
otherwise. It is true that within the four corners of the Act,
no penal provision appears for such conduct as is here under
consideration, although there are indecd other penal provisions
in the Act. But it is my opinion, that the matter does mot end
there. Consideration must be given tc the provision of Section
9 (5) of the Labour Relations and Industrial Disputes Act (supra)
a later statute, which provides criminal sanctions for the said
conduct. But even if Mr. Rattray's point were conceded we would
be heading back to the point where the answer must be a denial of
the appellant’s claim because of the absence of any statutory duty

on the K.S.A.C.
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The brzach of a statutory duty created for the bhenefit
of an individual or a class is a tortious act, entitling anyone
who suffers special damage therefrom to recover damages against

the tortfeasor (Per Farwell L.J. in Dawson & Co. v. Bingley U.D.C.

~(1911) 2 K.B. 149, 156). This is the harbour where the appellant

seeks a haven hut to succeed he must choose his tortfeasor
correctly.

This brings me to the point where as promised I return ¢o
consider Section 13 of the Act. The relevant portion of the
Section reads:

'No member of the Brigade, ..... acting

tona fide in the exercise of the powers

conferred upon him under this Act shall

te liable for any damage or for any act Jone

under this Act.®
It is patent that the Act does not provide a comprehensive pro-
tection for the Brigade but only in respect of its bona fide acts.
Can the Brigade claim such a protection in the instant case? Any
effort to answer that question must bear in mind the tag of
“Criminal action liable to punishment by a fine not exceeding
$200.00." No cue¢ has said, - and it would be next to impossible
to persuade anyone to believe - that the firemen were ignorant cf
the legal sanctions against industrial action by the Brigade. For
even were it possible to think that initially they were unaware,
how could they maintain that stance after the efforts which the
evidence discloses were made to dissuade them from the course they
contemplated? Indeed the evidence covering the events at the scene

of the fire shows that they had no compunction about letting the

place burn. Th: Chief Officer must be taken to have expressed their
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consensus when he replied to Mr, Dixon: "We are on go-slow
and even if my mother was in there it would have to burn down -
I want my rais: of pay.” Not a trace of bona fides is detected
in their conduct. Rather, mala fides is very evident.
Accordingly, they could not claim the protection of the
Act, and would thus be liable to the victims of their indefensible
conduct. But, for reasons already stated, the K.S.A.C, would
not be affected by such liability.
I conclude therefore that all the issues are determined
against the appellant, I would dismiss the appeal with costs to

the respondent:.,



