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IN THE MATTER OF THE REGISTRATICHN
OF TITLES ACT
AND
IN THE MATTER OF THE COMPANIES ACT
EETWEEN GEGE CONTRACTORS AKD ASCOCTIATES
LIMITED PLAINTIFYF
ARD WATTOHAL COMMERCTIAL EARE FIKST DEFENDANT
GAMATICA LIWITED
ARD GILLI&l HOLLINGS LIMITED SECOND DEFENDANT

Qra Lloyd Barnett ~nd Alton Horgan instructed by Alton E. Morgun & Coumpany
for Plaintiff.
Michael Hylton and P. Goulson

h " instructed by Myers Fletcher & Cordon for
rst Pefendancg,

Alexander Cools Lortique imstructed by ¥essrs. Nunis, Scholefield, Deleon
& Compsny ror Sccond Dsfendant.

Heard: April 25 and 26, July 31, 1991

LANGRIN, J.

This is.an spplication on Uriginsting Summons for determination of
two legal questions: The first question is stated as follows:--

Whether under the provisiocns of the Registration of Titles het,
the Bank having registercd 1ts mortgage to secure the mories mentioned in
the mortgage stawped o cover (oo million; One Hundred Thousand Dollars
($1,100,000.00) with inrer.st is sntitled to pricrity for advances of furtheyr
praincipal over the pleintiif who purchascd the mertgage propertics from the
registered proprictor; lodge=d & caveat tor the protection of its interests
and cbtained & judgment for the Bpecific Performamen of ics coontract of purcha;e
before the Eank registar&ﬁ such further advances? .

A summary of the fzcts meybe cutlined as follows:-

On Hovember ©, 1989 teh Sccond Defendant gave 2 guarantw=e to the
First Defendant in the sum of $1.4% ¥Million Doll=rs. On thét same day the firse
deferdant granted & moregoge te the second defendant cn the original cmount of
$1.1 Million Dollars. It may be useful to set ocut in full the endorsemcut on
the title in vespoct of this wortgages-

"Mortgage Ho, 600294 registered iu duplicat 28th day of November,

K 1 i ; (et C o - o g > £ usn
1889 to Watiowel Commercial Bank Jawsica Limited at the Atriusm,



32 Trafeliger koad, Esint Androw uo pecuve the monies mentioned

>

in the wertgags stemped to cover One M3illion, One Hundyse Thouwoind
Dolliars (#1,1G0,000.00) wich intursst. Ey this aud another
(\/) roegrstered 2t Voi. 1101 Folio 864%™
On Nevaezber &7, 1989 the mortgag. was vegistered at the office of

ti. Registrex of Companius. che sucond defevdani, entsred inte & contrace with the

plaictifs onm mareh 6, 159U to trameivr the property subject to the mortyage fov &
consideration of One Millica, Onc dundr<d Thousaad Dollzre ($1,160,000.0C).
On March 47, 1920 2 cevest wos lodged by the plaintdiff in protection of

its equitabic irtsresy undsr the covtract., An oxder was med« by the Courc ou

Juiy 10, 1990 fer the caveal to remedn in forez. A judgmeut was given in Lavour
<;/’ of ithe pleintiff sgoicnsi the sceond defendapt for Spacific Performance of its

cpreenent. A copy of this judgment wos served on the First Defendant and 2 roquast

made by the Ylaiuntdff Jo. & statement of zccount in srder to dischurge such emounts

&6 evcured by the wmorigs

Following this riquest by the Plaintiff it then
transpired whac the suw reguived by thoe Firvest Dofsmdsnt to discharge the mortgsge
wis fer an emcess o Cae nillion, One hwodred Thous:z:nd Telilers (§1,100,0060.00)
reflecting the sun ztuced o the nuarantee,

. ffter on emeharge of lutteve between Antorveys ior the Pleinciff aad tac
<“' second defendant tnev cow: the lettur dated 206th Septoember, 1990 from Lir, Shoucair.

Legal Utvicer of che Deard

€0 . Morgai, Flaiuwtiii's srtorrney which scates
irier slics-

You ney oF may now. know thot
our moripzge i 600294 secuvss
(dcﬂa,.‘; frow Giildss Holdinge
sbed hovember &, 14892,
a copy of waich do enclosed.

AN ‘e,. o

B MOL % gt &
(\,” SLCUL. 0

SOV

0%
Lyow taw mort@ag*“ to vhe Brok.

The seid clauesr Z{f) perwite whe

buwk o upsizep the uortgmb; at

Ay LIt COVerLlig Ay BUm OF Lukue

by whiech the seid mortgage indebizdness
wisy ¢l the originsl camour i,

it 1¢ thercfors tone Bane‘e inteincion

o oo upetiicp che mortgage.”

[

There was in fact & guoraniss document dzted Lovewbzr 6, 1989 sxecuted by the
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second defendant in favour of the first defendant which guaranteed deﬁts of
Cowan’s Amuscment Limited for a sum not exceeding §1,450,900.00 plus interest.
The main contention of the first defendant is that it held ome mortgage
which covered zll sums duc and owing fxem time to time and that being so the
guarantee of $1.45 Million Dollars which it had in its possession at the time
it executed the mortgage was a substwsgial part of the mortgage indebtedness.
For purposes of clarity let me set out the relevant clauses in the
mortgage instrument on which the first defendant seeks support:-

"2. It is Hereby Agreed and Declared

(a) It shall be lawful for but not obligatory on the Bank to advance
and pay all sume of woney necessary for the purpose of remedying
any breach or breaches of covenant or obligation statutory or

otherwise impcsed on the Mortgagor or implied by law under the

provisions of this Mortgage and ccveconcancroos

(b) This sccurity shall be a continuing sscurity and shall avail the
Bank in respect of all present and future indebtedness of the’
Mortgagor on any accounts whatever and is in addition to any
sceurity which would be implied or arise in the ordinary course
from the business relations between the mortgagor and the Bank
and shall be deemed to continue notwithstauding any payments
fron time to time made by the mortgagor or any settlement of

account or other thing whatsoever.

(¢c) This security shkell not be affected by nof affect any'other securlity
which the Bank mey now or herezfter hold from the mortgagor and the
Bank shall be at liberty to realise its sccurities in such order and
manner and to apply and appropriate any wonics at any time or times

paid by or oun behalf of the MOYLEaROT ccoecvececaos

(d) The Bank shall not be under any obligation to afford or continue
credit or facilities to the mortgagor to eny aggregate sum in
excess of such 1imit znd extent as the Bank may in its absolute

discretion from time to time think fit and the Benk may at any



time or times reguire the reduction or discharge of the mortgase
indebteducss and the mortgagor shall be bound to comply immediately

with overy such requisition or demand.

(f) This wortgage shall be impressed in the firsi instance with stemp

duty covering sn aggregate mortgage indebieduness in the amount

stated as Original Awount in the Schedule hersto but the Bank

shall be and it ig hereby empowered at any time or times hereafter

(without any furthexr licence or consent of the wortzagor and whether

beforc or after sale of the mortgaped sccurity or any part thercof)

to lwpress additional stamp duty bherecon covering any sum or sums by

which the said mortgnge indebtedness mey oxceed the Original Amount,

it being the intent of these presents that until its discharge, the

mortgage bwreby croated shell be a contivuing security covering all

indcbtedness frem the wmortgagor to the Bank.®

(Thw: underlining is mine.)

It is abundantly clezx from these clauses that the aggregate mortgage
indebtedness is the suwmr of One Million, One Bundrod Thousand Dollars
($1,100,000.00) despits the guarantee instrument which is a separate security
from the mortgzage. |

However, 1t is esseuiiclly these clauses on which the first defendant has
pinned its right to make further advances to increase the originzl indcbtedness
between itsclf and the sccond defendant.

The question which arisces for examination is whether by making further
advances the mortgzgee is entitled to add those advancss on the original sums
in such & way ag to squeeze oul Interveuldny equiteble iutcorests.

The right to tack wes available to a legal mortgagee who made a further
advence subsequent to the original loan provided he had no notice of any
Intervening mortgage. He was allowed to recover the second advance in priority
to any intervening ¢ncumbrance. This question srises commonly in banking where
a mortgage was made to secure an overdraft which might be increased as further

cheques are cashed.
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The doctrine of tacking does not apply to mortgages under the Act and
since Jamaica has adopted che Torrens System of land registration it is
important to observe that many of the commentaries on the Land Title Torrens
System disclose that tacking and consolidation have no place under that system.

See Kerr, The australian Land Title Torrens System in N.S.W. p. 357

Section 103 of the Registration of Titles Act expressly provides that
the proprietor of any land under the operation of the Act may mortgage or
charge same by using the form set out in the Eight or {#inth Schedule to the

Act, The form requires that the principal sum should be stated.

However, section 172 of the Act provides for modification of the forms

in the Schedules. The scction reads as follows:-

172, The forms contained in the several schedules
AND the fcrms for the time beirny in force
under this Act; may be modified or altered
in expression to guit the circumstances of
every case; and any variation from such
forms respectively ir any respect not belng
matter of substance shall not affect thely
validity or regyuiarity."

Section 5 of the Interpretation Act, provides that whenever forms are
prescribed in any Act siight deviatlon therefrom, not affecting the substance
or calculated to mislead shall not invalidate them. It is clearly stated in

Section 105 that ic is only when a mortgage or charg: is registered in accordance

with che provisions of the Act that it has the effect of a security.

Learned Counsel for ihe Bank submitted that the variation of the
principal sum in the instant case is not a matter ¢f substance but one of
expression.

When the mortgage instrument is examined the only sum mentioned is (me
Million, One Hundred Thousand iollars ($1.100,006.0C). Nowhere 1is there a refer-
ence to the sum of One Million, Four Hundred and Fifty Thousand Dollars (§1,450,0C0.02)
the sum contained in the guarantee. Indeed there is no nexus between the Imstrument
of Guarantee and the mortgage Instrument.

In my view the statement of the principal sum in a mortgage is esscntial and
the provision in the 8th Schedule which indicates thzt the principal sum ghould be
stated is a matter of substance. In the instant cage the register showed th~

principal sum as One Million. One Hundred Thousaud Dollars ($1,106,000.00) and it is



that notification which constitutes notice to third partics in any inspection of

the Certificate of Titles. Accordingly, the pleintiff when he made the contract
hac notice of a mortgage dated 28th Novewber, 1289 to secure & principal sum of
One Million, Cne Hundred Thousand Dollars ($1,160,000.00) and no other sum.

It is significast tc observe that there is an entry on the titlc dated
3rd October, 1950 which ctsztes that mortgage No. £00Z2%4 has been upstamped-tcw
cover a further indebtedress of Three Hundred and Fifty Thousand Dollars. Such
a late entry supports the conclusion that the principal sum in. the mortgajc
registered on 28th Noveamber, 1389 was in fact One Million, One Hundred Thousaud
Dollars ($1,10G,C00.00G) and not One Million, Four tundred and Fifty Thousand Lollars
($1,450,000,0C) as claimed by the Rank,

I now turn to the question of priority of competing equitable interests.

Section 71 of the Act affords a person dealing with the registered propercy
with the protection frow having any tronsactions set aside except in case of

actuai or positive fraud and also provide that such a person shall not be affectec

by notice of any trust or unregistered interest.

Further Section 139 of the Act provides that a person claiming any estate or
ingerest 4n land under the operation of the Act or in any lease, mortgage or
charge under any unregistered instrument nay lodic o cavea th ¢
farbidding the Registration of apy instrument affecting such estate or interest
until after notice of the iniended registration be given to the intended caveator.

It is clearly established that priority vetween compgting equities in the
absence of fraud, depends ou the time of the lodging of a caveat regardless of
the times at which the respective equities were created. It is well gettled in

the case of Barclays benk v. Administrator Gemeral (1973) 20 WIR that megligenc:

or failure to lodge & caveit in protection of equitahle intgrests will cede the
priority to a subsequent equitable owner who does. Where there is a contest
between 2 cowpeting interests in relation to registered lapd, the party who first
gets on the register by way of a caveat is given priority.

The additional statcment made of ‘power to upstamp’ even if it were validly
made is not a warning of a claim té priority. Tue most favourable comstruction

which could be placed on that statement is that a wortyage may be added.



Censequently neither dv law or in fect were thers ; uotification or rogistratioun

wnick would sctisfyche 1igel rogulren .at,

While the plaintiff hod lodged 2 covest ow Z7¢n harch, 1950 protecting

e
[ a7

interests wnder the coutrret the Bank had failcd to do »uything in rospect of the
acaitional sum of Threo hundrod ane Fifty Thousand Doliars ($35C,000.00) swcurec
under the ZUGTranroe.

nder the Torrerns cystow of registration of

d the plaintiff s lodging cf
#ocaveat to protect an .quitable chwerge upon lund opersces ae uoctice to all the
world tiuat the repistersd proprictor’s title is szubject to the equitable intcrest
alicyed in the caveal.

The tirst deferweant hed not buon sufficiently ddligent in registeriug its
charge or in giving notiew ¢f i by filing & caveat. I had not taken the st

wonleh would heve notivicd e plainciff of an addiv

burder oo the titlies.
The plaintiff had acted in reliance upon the sfate of the repistor and tids fact
tatitled its dntevest o pricvicy over that of ¢he firet defendant. The sub-

gaquent registering of tine first defeicent s intzzr-et by uvpetarping

before the pleietiff iodred bis tranefer for repisvra

o cantot in my view vender

“he coveat iuvelid.

The failure of tihe first defergant to gtave b Full acount <f the mort:

L6 Oue Killion, Pour buwasrod cad Fitcy T

-

wusend beilars (1, 45G,0060.00) in tue

entry on the title dacis zoth lovesoey, 1965 or to lcapge o caveat in protectiow

of its imterest are the crictical factors in effeetiny rostponeiwnt of its intevean

tu that of the plaintiff. It . hardly be said char tho plaineiff hes done the

Bank ang wrorny because 1% hag only done whot the e erabled 41t to do.

"

lodnediff having purciuesed the property must hevs weliad on the vendors title

et

that there was no emcunbronce ciher then that wiieh wis wovifiog.

The plaintiff was not guilty of sy nepligeres wd wes perfectly justified

in trusting to the

v of Gne Million, One duioiad

($1.1C0,000.C0) which wee nctificd on the title witiwout the siligbrest oblipaticn:

Lo U audg « crip Or Tike Fank whefiber the full amouir oi the

security hed been wotifizs . oo vitla.

.

it is the duty of wvery uworiy

cors te eneure that the




full extenc of his szcurity is cotified on the title to avoid the 1lihcod of
wisleading third partics whow they reasonably foresce would plzce rellance on the
reglster.
these congiderations I am of the clesr view that the plaantiflf
is entitled to priority over the Bank., Accordingiy for the reasons stated above
I hold ther the zuswer to the first gquestion posed iu the sumuons is in the
negative,
The Second Guestion which remaing for determination is ag follows:-
whaetbier the sald vroperty i3 to be treated cs a valid security for
zuch further advousces; if:~
(i) They were nolt registered as charges under the Companies
Aet within twenty oue (Z1) days of the Agreemwcnt to
wake ther;
(1i) they were not 8o registered witiin twenty-ore (21) days
of e wakisng

of such zdvorcos, or

3

{1id) they wore ot 50 registered prior to the pledlotiff purchasing

and acquiving

perforwence of & centract

Lho veylstered pronrietir.
The plaincifi seeks fo wely on the fact that the charge registered at the

Companice Pegistry uvure

wt to the Cowpanies hct ref to the sum of One Willion,
Une Fundred Thousand sollars (§1,100,00L.063.

The first dofendant's case s simply thet iv which covored

ell suss cue and owing frow tiwe to time.® The coucention therefore wes that its

prior lcpal mortpage

be defertod by the subsecuent eguitable rights of

&opure Naecr.

chiarpes of the second

L ezaminction of the register of unortpages

defencant, a copy of which le exhibiicd to Reynclsd Seott’s affid

=

sie, revoels

caat on Z7th Hovember, 1923% the first defendunt reylstered z charge of One Willicn,
Ouae Hundred Thousand Dell:zvs ($1.10G,000.06). This cherge was created on 6th

870.

£

November, 1989 by & wertzage of yropurties at VYeluwwe (101 and Folios 469 an

On the 7th March, 1290 ithere wes 1w

a2 chagpe relacing to a1l

-~

indebtedness from time to tiwe standing to the Compsny's credit......” or in auy



wanner whatsoever®,

Since there is no ambiguity in the particulars entered on the Companies
legister of charges I cannot agree with Mr, Hylton's submission that there was
any need to examine the mortgage document itself. However, as I indicated
earlier the mortgage instrument failed to disclose a sum other than One Million
One Hundred Thousand Dollars ($1,100,006.00),

Section 93(1) of the Companies hct, requires registration of charges

within 21 days of the date of its creation. The section provides that the

charges will be void against the liguidator or any creditor of the Company
unless the prescribed particulars of the charge together with the original or
a certified copy of the imstrumant by which the charge is created is received
by the Registrar within 21 days aftar the creation of the charge.

The first defendant’s submission that the plaintiff is not a creditor
is rejected. The plaintiff having entered into a contract for sale of the
sald properties on 6th March, 1990 has now become creditor of the second
defendant compeny by virtue of his contractual lien.

Whare the first defandant adopted a system which is not authorised by
statute or indeed by general principle and the plaintiff who took the appro-
priate steps not only lodged the caveat but obtained 2 judgment for his
interest should bLe protacted in the manner authorised by the law.

In wy judgrent there was no act of fraud on the part of the first
defendant but its failure to register the sum of One Million, Four Hundred
and Fifty Thousand Dollarc (§1,450,000.00) in the register of charges within
the time stipulated by the Act venders that charge void against the plaintiff.
The only valid charge ageinst the plaintiff on the register is one for One
¥iliion, One Hundred Thousand Dollars ($1,100,0060.00).

Accordingly, the answer tc question 2 are all im the negative,

I am grateful to Dr. Barnett and Mr. Hylton for the substantive and
articulate submission prasented to the Court.

Court orders as hereunders-—

There will be = declarstion as follows:~
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That the pleintiff’e interest ranks in priority to the further
advances made by the Bank; 2nd

An account of what is properly nnd legally duc te the Bank so

as to discharge the said mortgege deted 28/i1/8% in the sum of
$1.1 million and have the title to the soid properties trems-

ferred to the plaintiff.

Costs granted fo the plaintiff against the first defendapt to be agrecd or texod.



