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ik THE COURT OF APPE4L

SUPREME COURT CIVIL APPEAL HNC. 80/83

BEPCRE: THE HOH. MR. JUSTICE WRIGHT, J.A.
THE HCW. MR. JUSTICE DCWHER, J.A.
THE HONW. MR. JUSTICE BINGHAM, J.A. {(3G.)

BETWEEN THE GLEARER COMPANY LIMITED 15T DEFENDANT/
APPELLART

DUBLEY STOXES 2%WD DEFEWDART/
’ EPPELLANT

AHD ERIC ANTHORNY ABRAOAMS PLATHTIFF/
- RESPONDENT

Enil George, {.C. & Richard Ashenhéim
instructed by Milholland Ashenheim & Stone for
the Appellants

Winston Spaulding, 0.C. & Abe Dabdoub instructed by
A,J. Dabdoub & Co. for the Respondent

iith, 12th Wovember & ilth December, 1991

DOWNER, J.&.

The issue to be resclvad on this interlocutory appeal was
winether Edwards, J., exercised his discreticn correctly in refusing
to set aside the default judgment obtained in the Suprems Couit b

the respondent LZbrahams against the Cleaner Company Lid. and its
B

The respondent ibrahams is a former member of the House of
Representatives and Minister of Yourism. The endorsement on his writ

claims compensatory and exemplary damaces for three articles

L

published cver the period 17th, 18th and 19th September, 1987, in
the "Star"” and "The Daily Gleaner." The allegation was that the
articles have gravely injured the respondent's character credit and
regutation and the further claim is made that the articles were
published with knowledge that they were libellous and with reckless
cisregard., The writ and statement cf claim were filed on

24th Zeptember, 1387 and appearance entered on 2Znd October, 1937.




On Z3x4 October. the respondent obtalned an interlocutcry judgment

e against the appellants which gave the
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respondent a2n zntitiemeni to have damages assesscd unless that

judgmeni was set- aside.

In applving %o set aside the default judgment, the appellants
explained their delay in f1
Donna wmith an in-house azitorney-at-law, i1t was stated that most of

their informants lived in the Uni
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some time Lo secure the information they racuired to drafc a defeunce.

Dudley Stokes, the editor of the "“Lleansr” and the second appellant
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raised two deiences on his affidavii,; namely, justy
gualified privilege. This privilege is a defence where ithe defendant
has a legal, social,; or moral Guiy te communicats ©o the gensral

public in which the public have a legitimate interest: see London

Artists Lid. v. Littler {190y : 1L All E.R. 107% at 1485 and Blackshaw

v. Lord & Anor. 11983} 2 All B.R., 331 av 3227:; The Gleaner Company Litd.

v. Txrevor HMunroce {(unreported) C.&. £7/8% delivercd Sth april. 1853,

Thaers was ne contention by the respondent that the delas
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n filing the defence was prolonged. Whar
was whether thers was an arguable caese for trial based on the proposed

defences of justafic
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appellants in ithis case then, is te establish that they hove an
arguable case which ought to be heard and determingd at a trial,

it 1s appropriate at this age tTo set out the gist of the

e

libel complained of in the statement of claim. The respondent
abrahams complains that serious allegaticns of misconduct have been

made against him. Here is an example of what was published:

. KEY FIGURE

Mocre said Monday that his files helped
lead Federal agents to suspect that
snthony Abrahams, uamaLca“s former
Tourism Minister was being paid by
Lmerican businsssmen for the mue
million-dollar tourism contract&.



This was from

“3_
"Sources close to a federal grand Jury
have said abrahams is a key figure in the
invsscigaticn, the newspaper said.
sbrahams, howevsay, has not tesz“fimd
before the grand jury empanelle
Haven, the Advocatra raported.

The newspaper sald afforts to reach
apranams and his successor, Hugh Hart,
st twWo weeks wars LDS?CCQSS“
todid & Llephone
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matters domplained of, it is appropriate Lo cite an sxtract from

paper algo:

in addition to the joint affidavit of

*EUTHOR RKobin noo z says his
personal diary and files contributed
to federal authorities susplcions that
ew York business cxecutives paid kick~
k|

a
backs to Jamaican cfficials for lucrative
tourism promobion contracts *all I can
say is 1 suspected the Minister of
Tourism was exacting a toll®, the writer,
Robin Hoore of Westport, teold The idvocate
of Stamford in a copyright story published
Tuesday.

Call it a bribe. Call it anything you

want', said Mcoore, the author of “Tha
French Ceonnection”; a novel on drug
smuggling., °

editeor and Donna smith; the in-house attorney-at~law of the appe

a draft defence was presented znd this ought Lo be examined to

determine wheiher on that basis there is an argusble case.

aragraphs 4 & 7 of the drafv cefence read:

g, The words set out in parvagraphs

3 and ¢ of the Juatement of Claim were
received by fha Lefendants in Lhe ordinary
and regular courxse of businoss from
associataed Press of 20 Rockefeller Plaza,
Hew Yorii, Unitad States of Lmerica wiich,
pursuant Lo an agreement betwsen it and
the First Defendant has supplied the
First PRefendant with material suitable
for publication over a number cf years.
7. A1l of the occasiocons of alleged

publication were cccasions cof gualified
privilege.”



Passages irom two of the cited cases show that the concept of

gqualified privilege 1s not always

{B

asy Lo deiine and cven when
correctly Gefined, it has to be appliad to facts and clLrcumstances

the particular case. In London Zrtists Ltd. v. Littler {supra} at

page 1061 Cantley, J., said:

in the Court ef ippeal &
C Ldam Ve Wa?d {lLla) 31 T.LWE
o T -
A and

Tt A
- DU

k-
informa; icn, Lﬂat which it is
proper for the public to know.
ith great respect, L doubt whether there
+3 contained in those words an accurate
tatement cf ithe circumstances in which
a privileged cccasion arises for itne
publication of matter interesting to the
public. I am not prepared to hold thatc
the publication even by a public body
of 1its proceedings or conclusion in a
ratter of public interest is con that
accouant and without more privileged.
Purcell v. Sowler ({1877} Z C.P.D. 21
is, X think, an authority tc the
contrary. I doubit whether in Mangerna v
Mright (190%) 2 R.B. 553 at p. 578
Phillimore, J., was right in QYLUSV
T

(&4

that, ‘where +whe communicaticn is
made by a public servant as to a
matter within his provincs, it may

Ee the subject of privilege in him

if chose words are intended to convey
that thess fents: without more will

L=
craate a pravileg ed gccasion. More, I
think, is wanted. But che following
Ppropositicon, I think, is true—ihat

if the matter is matter of public
interest and the party whe publishes
it owes a duty LG communicate it

the public, the publication is
privileged, and in this sense duty
means not a duty as matter of law,

but; te guote Lindley., L.J.'s words

in Stuact v. Bell (18%:) 2 ¢.B. 341

at p. 35 'a duty recognised by

English p=ople cf ordinary intelli-
gence and moral principle, but at the
same time not a duty enferceable by
legal proceedings. whether civil or
criminal’®.”®




The cother passage comes from Blackshaw v. Lord & Anor. 119837

2 A11 E.R. 311 at 327 per Stephenson, L.d.:
®  The subject matter must be of public
interest: its puk Blicabion must be in t
public interest. Thai nature of ©
matter published and i1is source and the
positicn cor status of the publishex
distributing the infermation must be
such as Lo create the duty bte publish

1
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the information to the intendad
recaipients, in this case the readers

of the Daily Telegraph. Where damaging
acts have besn ascertained to be true,
or been made the subject of & report,
there may be a duty %o repori them

{sec ¢ g Cox v, Feanoy {183} 4 FaP 13,
170 BER 445, Pereraz v, Foiiis {(16435)

»C and punford Fuplicity Studios Lud. v
Hews Modia Ownérship Ltd. (416719

HEZLR 961), provided the public interost
is wids rnough xvhap an v Lord Ellesnere
{19327 2 Kb 431, {19327 &ZI1T ER fiep. Z2247.
But wnere uaﬂaginc allegations or

charges have been maac and are still

under investigation {Purcell golwexr
{177} 2 CpD 215, o; have been
authoritatively refuted {(idam v Waxd

11923) 31 TLR 29%; affd {1917) &AC 30%,
11916-17) »1ll ER Rep i57), therc can be
no duty to reporxrt them to the public.”

Since the defence adumbrated refers to grand jury investiga-—
tions in the United States of hmerica, and states in paragraph 7 {(ii)

of the Particulars:

rector of Tourism
tima when the
- .

Plaintiff was Minister of
Touriswm in Jamaica wag a
wiiness appearing before the
said federal zuthnorities,
namely a Grand Jury in
Connecticut aforesaid and
gave evidences’

i
~
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it is helpful teo cite an eavlier parvagraph also on page 3:

¥ The guestion here is, assuming

Mr, Lord recorded MMy, Smith's conversa-
tion with him fairly and accurately, did
Mr. Lord (and his newspaper) publish his
repert of that conversaticn in pursuancs
of a2 duty, legal; social or moral, o
persons who had a corresponding Guty or
interest to receive 1%r That, in my
respectful opinion, correct suwamary of
the relevant authorities is taken from
the Report of the Faulks Committae,

p 47, para l&4 (al), repeated in Duncan
and Nelll p 8§, para 1<£.01l. I cannot

&
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“extract from any of thosc authoriiiss
any relaxation of the reguirsments
incorporated in that guestion. §o
rivilege attaches yet to a staiement
on a maitter of public interest balieved
by the publisher te ke Lrue in relation
Tt which he hes ex crcstu reasonabla
care. That needed statutory enactment
which the Faulks Commitice refused to

recommend {see pp 53-35 para 211-215).
‘Fair information on a matier of
public interest® is not enough without

a dLLY Lo publish it and ¥ do not

under Shond Pearson J's ruling in

Webb v Times Publishing Co Lid 1860)

< A1l ERK 73S, {i5360¢) 2 ob 335, "bdt a
plea of a fair and accurate report of
foreign judicial preoceedings was not
demurrable, was intended to convey that

it was enough. Public interesi and
publiic benefit are necessary {(cf s 7 (3}
of the 1952 ict), but not enough without
more. There must be a Guty to publish
to the public at largt Pnd an interesb
in the public at large t¢ receive the
publlcatlon, and a secticn of the

public is not enougn.®

50 considered it is clear that the appellants must succecd in
obtaining leave to file a defence as tiiey have raised an arguable

case which involves a difficult point of law of great public

importance.

The second defence raiscd is justification and on this the

is the affidavit ovidence of John Gentles:

2. 1 sexved as Director of Tourism

in Jamaica from about December 18950

until February 1%83. In about the month
6l I was alsoc appointed

the Jamaica Tourisi Board.

have read the words set out in
4 a 5 of the Statement of

4. The words set out in sach of those
paragraphs are true in substance and in
fact. New York business executives in
fact paid kickbacks to Jamaican officials
for lucrative tourism promotion contracis.
included among these payments were chnegues
either made payable to the Plaintiff or
negociated to the Plaintiff and recaived
by the Plaintiff and further negotiated
by him.

(9]

. it is true that the Urnited States
of smerica federal authorities in
Connecticut are invcstiﬂrt*ng public
relations and afVcrtlSTDg executives
suspected of making payments to Jamaican

I
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"Government officials for the award

of contracts by Jamalcan Government
agencies to the firms of those executives.
5. The matters involved are currently
being investigated by a FPederal Grand
Jury in Connecticutr afcresaid and I

have given evidence before the said Grana
Jury. I was asked to lcdentify a nunber

of documents and the signatures therein

and these included public relations and
advertising cencracts andé chegues ¢ither
drawn by or made payable to the Plaintirif
¢r negorniated to the Plaintiff and on which
che Plainziff’s signature appearsd. I
identified the Plaintiff’s signature on
those cheques.”

?his is the evidential basis for the plea of justification. The relevant

pleading in the cdefence reads as follows:
"5.%he words set out in paragraphs 3
and £ of the Statement cf Claim are true
1n substance and in fact.®

and 4 of the statement of claim

Led

Excerpts from paragraphs

isave 135 granted, it is for a

Hs

have been adverted to above and 1

Hy
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trial court to decide in the first instance whether the draft defence
is in compliance with rules for pleading justification. In any

3

event, the case cited by M¢. Spaulding - Wooton v. Sievier 11912

3 K.B. 499 acknowledges that the fulness and precision which is
reguired is debatable. Here is how XKennedy, L.J., speaking for the

Court of Appeal puts the matter at the outset of his judgment at

S )
page 503

H The degrse of fulness and precisien
whnich cught %o be reguired in an action

for libel from a defendant, who has pleaded
a justification and has been ordered to
give particulars under that plea, is not
infrequently a matter which admits of
reasonable debate.”

L ]

Mr. George cited two passages from Evans v. Bartlam 11937

A.C. 473 which illustrates the principle which judges ought to take

into account when there is an applicatien to set aside a default

judgment. The first comes from Lord hiXin at page 430, It reads:

unless and unitil the Court has pronounced
a judgment upen the meriis or Ly consent,
it is to have the power to revoke the
expression of its cosrcive power where
+hat has only been obitained by a failure
ro follow any of the rules of procedurc.”

" “he principle obvicusly is that
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The second statement is from Lord Wright. He saild a. page 4§

‘... The primary consideracicn is whather
e has merits ©o which the Court should
pay heed, if meriis are shown the Court
will not prima facie desire to let a

judgment pass on hA?Cn there has been no
propexr adijudicaticn

in applying the principle established in this case, the Court of

Adppeal in Vann & Lpor. v. awford & Ors. The Times 23rd Zpril, 1954

sel aside a judgment in defaulit even where it was established that the

defendant deliberately misled the Court. That was an extreme case

s

but it illustrates how far the courts have gone when there is
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triable issue. Dillon, L.3.,
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& Rajor consideration was whether

was @ defence on the merits.

transcenaed \.J‘_Y YEA50N given by

fendant for his delay." ‘
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Why then did the learned trial judge err by refusing to set aside

the default judgment: He treated the drafc pleading of justification

&8s 1f he had to decide its adeguacy. This is what he said at page 14

of his judgment:
“.g,it is not enough to say simply that
the words are toue in substance and in
taCt. They must go beyend that and
give particulars of the facts on which
the statement or belisf is grounded.”

n

Then on paga 15 he concluded thus:

“... in ay judgment the plea of justifica-
Lion bas net been established on the basis
of the facts put before me.”

As regards the plea of gualified privilege provided Ly the course
of the common law, the learned judge was squally emphat in treating

the application to set aside the ¢efault judgment as if it were a

ot

hearing on the merits. At page 1t of the judgment the learned Jjudgs

aid:

¥ The qualified privilege which is
claimed i1s thereforese based on an

investigation which both at the time of
publication ¢f the articles and at the
time of the application for leoave to
defond was sgill be&ng undertaken in
Conneccigcut, United Sitates of America.




"wo ¢vidence has been given of when
tha investigation started, when it G
if it ended, or what was th outcome of
the investigation. It is that uniinisi
investigation which forms the basis for
the gualified privilege which is claimed.”

Cne aspect of the law of libel is that it will protect the
good name of any servant of the staie. The ovber aspect is reflected
in the defence of yualified privilege. That privilege boih by
statute and at common law approves the publication without malice
of misconduct con the part of those wiho hold high office. 2uch

publicarion is in the public interest as the public have a right to

be informed. The law strikes a balance between the

4]

private right to

a good reputation and the right of ths public to be informed o

Hh

misconduct in government., The law of libel provides the necessary
limitation on expression so as to sesirain the publication of libels
which damage geod reputation. 3such an important constitutional
function by the courts as an adjudication on gualified privilege
cannot be decided against the “Gleaner® and its editocr in chambers,
because they have failed to comply with a procedural rule., Such a
decision must ke made in open court, after a hearing of the

evidence and application of legal principles.

it is against this background that this Courr has allowed

8]

the appeal and sci aside the order of Edwards, J. Also the appellants
have been grantea lzave to file a defence within fourteen days.

AS to costs, the respondent 13 entitled to the costs thrown away

the iearned judge. The costs of the

including the hearing before

appeal are to the appellants. Costs are Lo be agreed cor taxad.

BINGHAM, J.a. {AG.)

Since preparing a judgmenit in this mattér, I have had the benefit

of reading in draft the judgment prepared by Downer, J.A. in which he



has addressed the guestions posed with aumirable clarity,
throughness and precisicn.
i am in complete agreoment with Lhe i1gasening and ceonclusion

e has arrived at that %he appeal be allowed wicth the orders as

L0 costs as proposed by him,



