4

e
JAMANCA -
- JAMAICA

gy

L

IN THT COURT OF APPTAL

SUPREME COURT CIVIL APPEAL NO: 65/79

"BRFORE: The Hon. Mr. Justice Zaeca -~ President
The Hon. Mr. Justi;gACarberry. J. A
The Hon. Mre. Justice Carey, J.Ae.

BETWET THE GLEANER COMPANY LTD. DEFENDANT/APPRLLANT

AND RICHARD SMALL PLAINTIFF/RESPONDENT

Mr. Re Hes Williams Q.C., for Appellant

D« V. Daley Esq., & ROy Fairclough Esg., for Respondent

November 13, December 8, 9, 10, 1980
January 21, 22, & October 24 = 1981
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The Respondent Was awarded the sum of %24,000.00 for a

libel which the learned trial judge found had been committed by the

‘appellant in a publication of the Star newspaper. The Respondent in

his pleadings alleged that there were "two stings" in the publication
which were defamatory. The Learned Trial Judge held both "stinggm
to be defamatory.
The facts are clearly set out in the Judgment of Carey

Je.ley with whose conclusions I entirely agree. I would also held
that the. words "you know who’T am" do not bear the meaning attributed
to them in the Respondent's pleading. The words are therefore not
defamatory of the Respondent. However the "second stiné" which
relate to the words 'and while being taken to the station he allegedly
made violent attempt to escape", are clearly defamatory of the
Respondent.

~ The appellant nevertheless submits that the occasion was

one of quélifie&hﬁfiQilegé,and relied on that defence. TFor the
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occasion to be one of gualified privilege it must be shown that there
is a duty to publish and a corresponding interest on the part of the
public in receiving the communication.

On a consideration of the cases that have bheen referred to
the claim of qualified privilege on the part of the Newspaper fails,

The trial judge awarded damages on the basis of '"both
stings" being defamatory., The damages must therefore be reduced.

Carberry J.A., in his judgment was of the view that
“"both stings" were defamatory but held that the damages awarded were
inordinately hipgh. He assessed the damages at $5,000.00 which is the
same amount awarded by Carey J.A. on the basis of .only "one sting"
being defamatory. I regard the sum of $5,000.00 as being fair
compensation for the libel on the Respondent.

The appeal is therefore allowed in part and the award of

damages is varied to %5,000.00
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CARBLRRY, J.A.:

I have had the opportunity of reading the judpgment of
Carey J.Ae. in draft and find iysell in agreement with all his
main conclusions save one; nevertheless, in deference to the
seven days of argument put forwnrd in this case and to the intrinsic
interest of this particular case, I would wish to add something of
my own.,

On the night of the 5th July, 1976, the plaintiff/
respondent, whom it will hereafter Le convenient to refer to as the
plaintiff, an Attorney-at-Law, accompanied a client, Michael Campbell,
to the Half-Way-Tree Police Station, Campbell a young man of only
16 years old, visiting Kingston from Montego Bay, had shortly before
been involved in an accident between the car he was driving and a
motor cyclist who was badly injured, and whom he had taken to Medical
Associates Hospital. Their object in going to the station was to
comply with the statutory requiremeat of duly reporting the motor
vehicle accident. (See Road Traffic Act - Section 39(2). The
plaintiff advised his client of the duty to report the accident, but
advised that he mzke no statement other than the bare essentials
reguired for the report. Further consideration would be given to
statenment making later,

At the station tlhiey intimeted Campbell's wish to report
the accident, and a young constable, Jones, got a police accident
report booklet (a standard form) anc started to fill it out. The
form contains a section for statements collected from witnesses and
those involved. Plaintiff advised the constable that they were
only reporting the accident, not making a statement.

After soée delay Corporal Rance, apparently the sub-officer
on duty, intervened.

Further narticulars were taken, the client did not have
the Insurance certificate ov him, and plaintiff promised to supply
information on it, gzave the address of a witness and his own

telephone number and they both prepared to depart.
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At this stage Corpeoral Rance pointed out that no statement
had been taken from Campbell. Plaintiff advised that they were only
reporting the accident, and not making a statement. Rance enquired
if plaintiff was an attorney and he said Jese

Plaintiff pointecd out that there was a possibility of the
client being charged with a serious offence, hence not wishing to
make a statement: Runce on the otherhand disagreed, stating that
police practice was to get a statcment from both sides.

An impasse thus arose. Despite warning Campbell for
prosecution Corporal Rance insistcd on taking a statement, and
plaintiff continued to advise the client to give none, other than to
say that he was driving on the Constant Spring Road and had got
involved in an accident with a motor cyclist.

The Corporal suggested that the plaintiff was cbstructing

him in the execution of his duty and asked his name. This was
supplied. He then sought plaintiff's address: the plaintiff demurred.
After some further exchanges plaintiff enquired if anything
further was reguired and on getting no response, he and the client
Campbell walked out of the station.
They were pursuel and held. Plaintiff advised the
Corporal who had he¢ld him in the waist of his trousers that he had no
right to arrest him., Other policumen present however encouraged the
Corporal who took plaintiff to the lock up and there imprisoned him.
Plaintiff denied that he tried tc escape or that he offered any but
the mildest protest against his arrest. He was not violent in any
manner or form. He states that when handed over to the lock up he
heard the Corporal telling the guardi in charge that he was being charged
for obstructing the police, resisting arrest and failing to give his
name and address. (e had in fact given his name and telephone number).
Later that c¢veunin; plaintiff was granted bail, with his
client as surcty (a rcuarksble reversal of roles). In due course of

events he was charjed with the three offences, obstructing the police,
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resisting arrest, and failing to pive his name and address, but the
last charge was not persisted with and was apparently withdrawn.
It appears that the plaintiff was acquitted, though due

to the rule in Hollington v, Hewthorn (1943) K.B., 5873 (1943) 2

All E.R. 35, this fact does not clearly cmerge.

Certainly counsel on both sides, and particularly counsel
for the defendant/appellant, concucted their case on the basis that
the plaintiff had properly discharzed his duty to his client.

Indeed this formed one of the main planks in the argument of

Mr, Williams for taz appellant, as he argued that for the constable

to charge the plaintiff, an attorney-at-loaw, for obstructing him

(by giving proper advise to his client) was so absurd, that to state
that in a public ncwspaper could not possibly be defamatory of the
plaintiff; he was to add later that the paper's account of this
incident was in the public interest and of benefit to the public who
required instruction on the proper rele of an attorney in protecting
his client. It is not thercefare necessary for us to express any views
on the merits of this unfortunate incident: the learnced trial judge
accepted the plaintifl's story of this\incident, and it wgs not
challenged in any shape or form, apart from a few details as to Mescape’
and some words that the plaintiff is alleged to have ubttered., The
learned trial judpze pointed out that the younp client was obviously

in a state of shock and distress and that it was reasonable to take
the view that he should not then make a statement * (if indeed a
statement over aand above a revort is necessary., Section 39(2) of the
toad Traffic Act by implication callis for the name and zddress of
drivers involved in motor vehicle accidents, and that they report
same, but is silent on any other matters).

This then was the actual incident that took place on the

night of the 5th July, 19763 the instant case arises out of the

D

following report of it that apneursed in the Star NHewspaper of

Saturday, 10th July, 1¢76:

-
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ATTORNEY CHARGED YITH OBSTRUCTING COPS

Atterney-at-law, Richard Small is to answer
charges of ohstructing the police, fuiling tec
ive his name to the police, and resisting
arrest, on Vednesday, August 98, in the Half-
way Tree Court, following an incident which
took place at the (alf-way Tree Police Station
on Monday,

It is alleged that Small accompanied a client
to the station, to report a traffic accident.
While the repcrt was being taken, Small is
alleged to hove told the client not to give a
statenment. Cpl. Clarence Rance of the same
station, explaine! that it was necessary, but
Small continued to obstruct him from collecting
the statement, stating. 'You know who I am?'
Small was then arrested by Cpl. Rance, and while
beings taken to the station, he allegedly made
violent attempts to escape.

Small appeared bufore Resident Magistrate

Mr. Peter Richards, and. was represcnted by

Dr. Lloyd Barnctt, 3.C, and Mr. Denis Daley."

The defendant/appellant called no evidence relating to
the incident itself: they .1id not call cither the Police Corporal or
the constable. Instead they callied the actual reporter, a
Miss Winsome Morgzan. Apnarently she pgot news of the plaintiff's
arrost, and chose to go to the lalf-lay-Tree court's Office seeking
further details. It is clear that what happened there was that a
clerk in that office, a friend of her's, whose name (and status) she
refused (or was unablc) to reveal, looked at the Court file (which
would contain the Information and police statements) and orally gave

her the material that she used in the article above. She has

apparently donc this before and it is the modus operandi of the

defendant newspaper an’ also of this reporter. The ilmportant points
that emerged from her evideuce were that what she got and what she

published was the Police version of the incident; that she made no

effort to contact the plaintiff to get his side of the story; and that
it is clear that what she got was in no shape or form agn official

release, It could not therefore gualify under the "Defamation Act

Section 9, Part III of the Schedlule, paragraph 14 as "A copy or fair
and accurate report or sumwary o»f any notice or other matter issued

for the informatican of the public by or on behalf of any guvernment
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department, officer of the government or local authority." The

attempt to set up the statutory dfcfeace fgualified privilege of news=—

papers' pleaded in paragraph 4 of the Amended Defence therefore

failed, and there has bheen no apyeal against the ruling or judgment

n

of the learned trial juipe on this is
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The only thing that con be said for this witness is that
e¢ither she, or her elditor, realizing that what was being published

was the police version of the incident, indicated this by the use of

the word "alleged" and'allegedly™ in no less than three separate
phrases in the offending paragraph, paragraph 2 of the article, It
should I think be brought home to couirt or other reporters that use
of the word "alles:d" or siwilar words does not in itself offer any
excuse or defencce for the publication of defamatory matter,
Responsibility for such publication will remain with the publisher
even if he is in effcct saying "I do net say or know whether this is
true or not ... it is what X saidf, It is not an answer to
publishing defamatcry matter even if the informant is namel, or even
if it is true that a rumour to that effcect was in circulation: see

McPherson w Daniels (1829) 10 B & C 272; 109 E,R. 448; and Watkin v, Hall

(1868) ﬁ;R. 3 9.3. 396, In such cascs the person who publishes the
defamatory matter must either prove it true or establish the defence
of "privilege™ if he can,

Before turning to examine the report published in the Star

in greater detail, I =woul.!l make one or two preliminary chservations,

In Znglish and Scottish Co-operative Propertics Mortzage and Invest-

ment Society Ltd, v. Odhams Press Ltd. (1940) 1 K.3. 440 (C.A.) a news-

paper published a report under the heading “"Ealse profit Return Char e

Against Socicty' stating that the Plaintiff Society had been summoned

by the Registrar of Frisadly Societies for making a return wrongfully

stating their profit for 1936. In poiat of fact what was at issuc was

Eal

no qucstion of fraud, but an accountent's dispute as to whether the

sale of a certuin itew should have been treated in its accounts as a
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"profit™ or not. In the event the Socisty was convicted eventually
on the summons, but what was at issuve in the Libel action which they
filed auainst the newspaper was that the Report published sugrested
that they had been puilty of fraud, an? this was highly ldamaging.
The case turned on an exualnation of whether the words were

capable of a defamtory mesning. It was held that they were, and

I will consider tie case asain later in that context. What was at

issuce there was, inter alis, that it was true that the plaintiff had

bean so charpged, and the newspaper plzaded justification, but did

1

not seck to justify the infercnces or the innuendo drawn from their

headline and account, i.ce. that frauvd was alleged or suspected or

charged,
In his judgment Godlard, L.J. at page 458 made the followinsz
remarks, so aptly suitable for our instant case. He said:

UThis case is a very pood illustration, by

way of warning, of the dangers which newspapers
run if they publish information about pending
litigation. They are amply protected in
suhlishing reports of cases which are heard in
Courts. But if they publish inaccurate infor-
mation about vending litigation, they do it at

theilr oim risike’

i
L

There are two other cases of a somevhat similar aature
where newspapaers publisled such reports about pending litigation.

One was Cadam v, seaverbrook dewspupers Ltd. (1959) 1 4.3, k12 (Z.A.)

s

where the newspaper published en article stating that a writ had been
issued against four uowped wersons For alleged conspiracy to defraud,
In fact a writ bad beon issued to this effect, and the paper pleaded
justification as to this. Once aganin at issue was whether the news
items did not go further anl siggest not merely that such a writ had
been filed, but that the plaintiffs against whom it issued had been
puilty of conspiracy to defraud or were at least suspected of it.

Lowis v, Daily Telegraph (1963) 1 .B.

. O -~

The other case is

3405 (1962) 2 All B2, 698 (C.A.) 3 (1963) 2 All E.K. 151 and sub nom

Rubber Improvement Ltd. v, Daily Tele raph (1964) a.c. 234 (H.L.). Inthis
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case two national ncwspapers published on their front pages

paragraphs head:u respectively “Inyuiry on firm by city police' and

"Fraud Squad Probe Firm,"

Fag

In point of fact th:@re had Leen initiated an inquiry into
the plaintiff firm by the froud squad, acting on the complaint of
a disgruntled sliarcholder. Therce was nothing in the complaint and
the investigation, never very soeriously undertaken, petered out.

In the mcantime however the lLieport of it in the papers

caused great damaze to the reputation of the plaintiff firm, and

they sued both papers for Libel. Once again the point to be argued was

that even though the defendant papers pleaded justification,
in that such an inquiry was in truth afeet, were the words uased

capable of being interpreted as suggesting that there was fraud, or
a suspicion of fraud, in the ccnduct »f the business of the
plaintiff firm?

Our own instant case nresents at least a part of this
problem here. It was in fuct truc that the plaintiff had been
charged as was stated in the Star, and the result is that the
plaintiff could not or did not take any objection to the whole of the
first paragraph, or the headline. He did not, unlike the plaintiffs

above argue that the article suggestod not only that he was charged,

~which was true, dut that he was guilty, or at least reasonably

thought to be so.

His statenent of clain contents itself with the "allegations®

made in the second paragraph of the nswspaper article:
"It is alleged that 3mall «ee.... continued
to obstruct him from collecting the statement
stating Yyou know who I am?" Small was then
arrested by Corporal Rance and while being
taken to the Station he allegedly made violent
attempts to escape.’
A plaintiff is of coursce cntitled to select the battle
ground on which he will pitch his case. He alleges that those
statements were false, and that they were defamatory of him, and

that he is entitled to collect damaies on that basis. A defendant

who publishes a number of defamatory statements must justify all, and
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defend on all. Partial justiflcatiown, if the charges are severable,
may secure him relcase on those justified, while leaving him
answerable on taose ncot justifi:=d, o doubt there is some further

relief afforded in Section 7 of the Defamation Act; that section

reads:

e In an action for libel or slander

in respect of words containing two or more

distinet chuarpges against the plaintiff, a

dgefence of justification shall not fail by

reason only that the truth of every charge

is not provea if the words not proved to be

true v not materislly injure the plaintiff's

reputation having rezzrd to the truth of the

remoining charzes.

In the instant cuase no real effort was made to justify

as tiue those sections of the report on wiich the plaintiff pitched
his case, Nor can it be soid that those added details did not
materially injure the plaintiff's reputation. But in my opinion
when we turn to discuss the issue of damages it will be necessary
to remember that the plaintifl has »ot in this case complained
about the headline and paragraph 1, and in considering the damage
done by the vnarts comploined of and by the article as a whole we cannot
igunore the effect of the first paragraph and headline, stating that
the plaintilif, au Attoraey-.t-Law, had been arrested and charged
with these three offeuces, That has besn justified, and in fact

is not complained of; the dawaros and the complaint will relate

then to the additional demage done by those sections about which the

plaintiff complains,
As to thie Position at Cowwon law, in cuses of partial

justificaticn, scc Coouper ve Lawson (1638) 8 Ad. & B, 7465 112 E.R,

1020, Helsham v, Blackwood (1851) 11 C.B. 1113 138 E.R. 412. Bremridce
v. Latimer (1864) 12 ,R, 878. Sce Plato Films V.. Speidel (1961) A.C.

1090 and 8 & K Iloldings Ltds v, Throgmorton Publications (1972) 3 All
F‘ RO_ 497 (C!:ﬁ‘ln) .

As to the scctions of the sccond paragraph complained of

the plaintiff allesed in effect two stilags'": (a) that with
reference to the allege:s violent efforts to escape, thaut the wsords

in their ordinary and naturael sense sugiested that the plaintiff

.
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acted in a violent, undisciplinoed manner unbecoming of a person
of his professional standing ot cetera, and (b) with reference to
the attributed romark You know who I am?", the statcment of claim
suggests that in thelr ordinsry meaning they impute that plaintiff
was haughty, arrogant nnd conceited parson who considered himself
beyond the pale of the law and not subject to the legitimate
authority of the police. (c) The plaintiff has added to (b) ahove
an innuendo meaning: In that as much as he was a brother of Senator
Hugh Small (as he then was) who was 2t the material time Parliamentary
Secretary to the Ministry of Wational Sgcurity, it was to be under-
stood that he was threoatoning to bring political pressure to bear on
the police to prevent the lawful execution of their duty.
In the arpument before us MHr. Williams took two main

points: the first being an added ground of appealy ground 6,

"The learned trial judge erred in holding

that the said words beore and were understood
to bear and are capable of bearing any of the

-
)

mesnings alleped in paragraphs 4 and 5 of the

statement of claim, or any other meaning

defomatory of the plaintiff."

Mr. Williams argued that the words attributed to the
plaintiff "You know vho I aw?' were incapable of bearing a defamatory
meaning in eithor their anatural and ordinary meaning, or that they
could support the innuende that the plaintiff walked the corridors
of power and was tareatening to bring political and improper pressurc
to bear upon the police. HMuch depended upon the context in which

the words were allezed to be use?, and he suggested that the context

suggested in the article was to the cffect that plaintiff was telling

1

the police that he was an Attorney-at-~Law and knew the law better
than they did and that his client did not have to make a statement.

The innuendc supggested by the plaintiff was suggested to be strained

and unlikely.
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It is clear law that ix deciding whether or not a state=-
ment is defamatory, the court must first consider what meaning the
words would convey to the ordincry man. Having determined that
meaning, the test ic whether, under the circumstances in which the
words were published, a reasonable man to whom the publication was
made would be likely to understand it in a defamatory sense. Ialsbury
bth Bdition Vol., 28: Libel ..nd Slander, Paragraph 4%: the test of what

is defamatory: citing Lewis v, Daily Telagraph (supra). Lord Reid

in his judgment in that case at pagces 258-260 discussed this

principle at some length. He observed that the ordinary man doss not
live in an ivory tower .... he can and does read between the lines

in the light of his general knowledse and experience of worldly
affairs. Ordinory men and women have different temperaments znd out-
looks. Some are unusually suspicicus and some are unusually naive.

One must try to cenvisage people betwoaen these two extremes, and see
what is the most damaging meaning they would put on the words in
question., He conéluded: "i/hat the ordinary man, not avid for scandal,
would read into the words complained of must be a matter of impression.
I can only say that I do not think he would infer puilt of fraud umerely
because an inquiry is on foot,'" (The last sentence related of coursc
to the words usecd in that casc, Uiraud sguad probe firm,"),

In the Daily Telegraph case Lord Hodson and Lord Devlia

agreed with the impression formed by Lord Reid. Lord Morris 1id not:
Observing at paie 207:

1Tt is a grave thing to say that someone

is fraudulent. It is a different thing to

say that someone is suspected of being

fraudulent. How much less wounding and

danaging this would be must bhe a matter of

opinion depending upon the circumstances.'

In the instant case before us I remind myself that the

first paragraph of this ncws item coupled with the last intimate that

the plaintiff has alreacy been bofore the court and is to answer these

charges on a date that has been set: there is something to answer,
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The article then pocs on to make the allegations, clearly coming
from the police or crown side, as to what there is to answer. Why

note that particular remark "You know who I am?" out of so many

others that must have been made in the impasse that arose between
plaintiff and police? In a country that is Sensitive to allepations
of political interfer:nce with the police, and small enough to know
family r:lationships? It can only be because the remark carried a
special force and significance of its own, and in the context of the
incident that tocok place. It is, as Lord Reid remarked, a matter of
impression. While realizing that the point is arguable and has
comiiendad itself to Carcy, J.A., for my part I am not prepared to
disagree with the learned trinl jud;sc that the remark was capable

of a defamatory muaning and was in fact defamatory by reason of the
additional facts groundin; the inruendo, namely the family relation=-
ship of the plaintiff and his brother the then Parliamentary Secretary
in the Ministry of wWational Security. I agree however that in its
ordinary meaning ~part from the knowlerdge of family relationships

¢t cetera, though the words do cenvey an impression of hauteur and
arrogance that in itse¢lf is not defumatory: it may well make such a
person less likeable, but does not necessarily lower him in the sight
of well thinking nembers of SUCLGTY The innuendo meaning of

invoking undue political preséuro to prevent the police executing their

duty is however defamatory: sce for example Evans v, Vere Johms & The

Gleancr Co. Ltd. (1961) 4 W,I.R., 502,

As to the scecond Ysting" relating to "violent attempts to
escape," Mr, Williszms has argucd somewhat ingenuocusly that this is
not defamatory either; the plaintiff had been properly advising his
client, and could not nossibly be said to be obstructing the police,
the arrest was pailpably illosal, he was entitled to use force to
resist the arrest, ani to say that he did so could not possibly be
defamatory. OF course the article completcely failed to make this clear,
It has the police, in the person of Corporszl Raunce, (patiently)

explaining to the pluaintiff thut it was necessary to give a statement,
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the plaintiff continuiny to obstruct uim, the plaintiff belng

3

arrvested, and then maliing violent efforts to escapc.

In my opinion these words were capable of a defamatory
mzaning in their natural ani ordinary wmeaning, and I understand that
all your Lorashins are of the same view,

The scecond main point argued before us was the question
of privileje.

A few preliminary rcumerks may be made, Absolute privilege
attaches to what is saild in judicial procecdings by the parties
engapged therein: the witnesses, the ccunsel or advocates, and the
Judge. By extension, a qualified privilege attaches to fair and

accurate reports of the same., (Sce Yalshury, 5th Edition, Vel 28

Paragraphs 98 ¢t seq: Section A, Adninistration of Justice and Reports),
The definition of "judicial procecCings’™ has been progressively

extended over the 1l:st hunared veers to cover Preliminary Zxaminations:

Lewis v. Levy (1858) 5, 3, & E 5373 120 E.R. 537 - Ex Parte Pro-

ceedings: Usill v. Hales (1873) L,R. 3 C.P.D. 319; Kimber v. Press

Asscciation (1893%) 1 2.B., 65 = Charges to the Grand Jury: R. v. Evening

News (1925) 2 K.B. 1503 Proceciiangs in a Coroner's Court: McCarcy V.

issoclated Newsnapers., As to privilege in respect of what witnesscs

may say see Dawkins v. Lord Rokeby (1875) L.R. 7 H.L. 744, and this

privilege has be

extenied to cover wvhat the witness may say to the
lawyer before trial in giving him a proof of his evidence: Watson v,

M'Twan & Watson v. Joncs (13905) A.C, 460, Statements given by

witnesses to the police to assist in the investigation of crimes are

also privilezoed, proviaé

thnt they are not made before more persons

than are nccessary: Padmore v. Lawrcence (1840) 11 Ad. & El, 380,

But as at present cdvised I know of no common law privilege
extended before a trial, to publish to the world at large defamatory
statements about the persons enpaged therein. Though when the
accused appears in open court «nd is first charpged, publication of

the charges would (apart frowm justificaticn in asserting he was so

4) bz also within the privilege attaching to publishing reports

G727
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of Judicial procecdings. For this reason in the United Kingdom,
when the police wished to find a person they used to publish the

™

mest guarded remarks to the effcct that they were sceking for X
to "assist thewm in theilr enguiries.” Their privileges in this

respect have now been cextendec by the Defamation Act 1952 (Section

7(1) and paragraph 12) and see Joston v. W.S. Bapgshaw & Sons (1966)

2 A1l B.R. 9063 (1966) 1 W.L.R. 1126,

At an carly stage in the development of the common law,
privilege similar to that attachins to judicial procecdings was
extended to cover parliauentary proceelings, both as to what was

sald in Perliament, and to fair and accurate reports of it outside,

though consequent on Stockdale v, Hansard (1839) 9 Ad. & E. 1, it was

found necessary to strengthen and consolidate that position by the
Parliamentary Pavers Act of 1840,

The rationale of the doctrine of privilege is to be found
at large in a great many of the cases on reports of parliamentary
proceedings; it is conceived of in terwms of assessing the nature

of the occasion, and sayins that on balance, because of this, the

public interest was botter servoed by piving an immunity to utter

cefamatory words (eithier absolutely or subject to procf of abuse of
the occasion: ""malice") than by preserving the normal rules that
protected the reputation of iandividuals.

A few examplces will suffice:

In R. v. Wright (1799) & Terwm Rep. 293; 101 E.R. 1396,

,

Lawrence, J. said: (1399):

"Mhough the publication of such proceedings
say be to the disadvantapge of the particular
individual concernced, yet it is of vast
importance to the public that the proceedings
of Ccurts of Justice should be universally
known. The general advantage to the country
in having these proceciings made public, more
than counterbalances the Xnconvenience to the
orivate persons whose conduct may be the
subject of such procecedings."
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In Wason v, Jalter (1068) L.R. 4 %.B. 73 Cockburn C.J,.

followed Re v, “Vright (sunra) «nd observed at page 87:

17t is now well settled that faithful and
valy reperts of the proceedings of courts
of justice, though the character of
indiviiuals asy iucildentally suffer, are
vrivilesed, and that for the publication
of such reports the publishers are neither
criviinally nor civilly responsible.

Cockvurn C.J, rested this iwmmunity on two srounds: (a)

that malice being the £ist of the action, tue circumstances of the

occasion (be it judicial proceedin.s or parlinmentary proceedings)
would rebut the normal presumption of ralice, and leave the injured
party witlhout remedy, unless he proved, in the case of qualified
privilege, express malice. His second ground (b) was broader.,

68

He said at pap

he other and bronder principle on which this
exception to tlie general law of libel is founded
is, that the a ntage to the community from
puvlicity being riven to the proceedings of

courts of justice is so great, that the occasional
inconvenience to individuals arising from it must
vield to the gonersl geode!

LV

B3oth of these case concerucd in fact the publication of

reports of Parli.mentary Proceedings, but rested on the analogy of

reports of Julicial Proceedings. Soth of these heads involve
absolute imaunity for what is said by the participants in Court or
Parliament, and o lesscr or gualified immunity for reports thereof
outside., Here vprivilege is boscd on a consideration of the nature of

-

the occasion anl the of the public interest against that

of private interest, and a determiuxtion that in that particuliar
situation the latter must yield.

In terms of oceasions other than judicial or parliamentary
proceadings the law »f privilege was more narrowly conceived, It
was almost without exception a gualified privilege, a conditional
immunity, liable to be rewmoved or withdrawn on proof of malice,
impréper motive or cother abuse of the occasion as by an excess of

publication. It was conceived in terms of the publisher of the
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defamatory matter having oitner o duty to communicate it, or an

interest to protect in doing so, and thust his audience or the

person to whom it

receiving it,
Two
The

(1834) 1 C.¥,

In Harrison v,

or

or

wa s conmunicated would have a similar interest in
a duty to act on 1t vhen received,

thrce illustrations will suffice:

most often quoted passspge comes from Toopood ve Spyring

& Re 1813 149 &,R. 104%, from Parke B, (at vages 1049-50),

"In general, an «ction lies for the malicious
publication of statements which are false in
fact, and injurious to the character of another
(within the well known limits as to verbal
slanier), and the law considers such publication
licious, unless it is fairly made by a
aersoun in the discharge of some public or private
arty, whethor legal or moral, or in the conduct
of his own affs y, in matters where his interest
i3 concornad. In such cases, the occasion
nrevents the infercace of malice, which the law
draws from authorisszd communications, and affords
a qualified defence depending upon the absence of
actunl malice. I1f fairly warranted by any reasson-
alkle occasion or exigoency, and honestly made,
such communicaticns are protected for the common
convealence and welfore of socliety; and the law
has not restrictad tle right to make them within
any narrow limils,®

o

s
B

3ush (1655) 5 H, & B. 344; 119 BE.R. 509,

Lord Camphell, C,J, (at 512) said:

"A communication wadce bona fide upon any
subject matter in which the party communicating
has an iaterest, or in reference to which he
has =« duty, is privileged, if made to a perscn
having & correspon:ding interest or duty,
although it contain criminatory matter which,
without this privilege, would be slanderous

and acticnable. eeese '"Duty" in the proposed
cenon, canaot be confined to legal duties which
way be enforced by indictment, action or mandamus,
but must include moral and social duties of
imperfect obligntion..."”

In Stuurt v, 3ell (1891) 2 2.8, 341 (C.A.), Lindley L.J.

observed at pae 346

Whe veason for Lolding any occasion privileged
is common convenience and welfare of societyesss"

and at page 350, denling with the question of when a moral or social

duty to communicat: arose, he said:
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"1 take mordl or soclal duty to mesn a duty
tmed by Moglish people of ordinary

¢ and moral principle, but at the
not a duty ceuforceable by legal
rTOCb\\¢n‘m, whether civil or criminal."

It should be observed that the reciprocity between the

publisher of the defamatory material ¢nd the person or persons to
whom he communicates it is escsentials A report or complaint to the
wrong person, or to a person haviang no corresponding duty or

interest will not be privileged: Hebditch ¥, Mac Ilwane (1894) 2

Gede 54 (CJAL) and see the cases on excess of publication, such as

Duncombe v. Daniel (1837) & Car & I 222; 173 E.R. 470: ("However

large the privileye of clecthors he, it ds extravagant to suppose

that it can justify the publicotion to all the world of facts
injurious to a person whu happens to stand in the situation of a

candidate,"" =~ per Lord Denman C.J. at 229). Chapman v, Lord Ellesmecre

(1932) 2 .8, 4%1 (C.4.) (Publication of Jockey club decision
Ywarning off plaintiff!' privilepged when published in the Racing

Calendar, but not in the Times)., Standen v. South Issex Recorders

Ltd, (1934) 50 T,L,7. 365 (publication in local paper of a charge
of political favouritism in local couvncil, privilege exceoeded because
too many realers would have only o casual interest and were not rate-

payers with a comaon intercst). Sec also wWhite v. J. & F, Stone

(Lighting and Xadio) Ltde (1929 2 K.3. 827 (C.A.).

Nor on the other hand does the interest which the recipient
of the communication has in receiving the particular communication per
se Justify privilege in communicating it: the person making it must
have an interest in the wmatter comnunicated, or there must be a duty,

legal, moral or social to make the communication: Watt ve Longsdon

(1930) 1 K.B. 130 (no such interest or duty on a "friend of the
family" in telling wife of alleged orpies carried on by husband

working abroad).
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In the case baofore us Lr,., Jilliams boldly asserts two

propositions, as I urnderstend his arcument: (a) that the nature

of the subject matter here posscised such a quality of public
interest as to fall within a very .errow range of exceptional

cases where privilcpe atltached becaune

alternatively (b) thers was duty on the newspaper on these facts
to communicate what thoy «id to the public, and a corresponding
interest in the public in receiving the communication, both based

on the concept that trere was a public interest in knowing that a

lawyer cculd advisce his client not to make a statement to the police

when reporting a traffic accident.

It apnesrs to we thot this arsument echoes a certain long
standing confusion in the law of defarmcation. Separate and apart
from the defonce of privilege, or gualified privilege, there is

a defence ¢f "luir coawent on a watter of public interest.!" This

defence was at one time confused with the larger defence of

nrivilege, until clonrly separated sud epunciated in two cases:

Campbell v. Spettiswoode (1803) 3 B & 8 769; %2 L.J. 2.B, 185, and

Merrivale v. Carson (1087) 20 7.B.D. 275 (CJA.).

19

"Fair comment’ must (a) be commwent or opinion, not the

assertion of fachts, znd (b) the fao%s on which it is hased must be

truly stated: Loacdon Artists Ltd. v. Littler (1968) 1 All E.R. 10753

]

(1969) 2 A1l E.R. 195 (C,A.) »nd of course (¢) the comment must bhe
fair; (d) the matter coumentcd on must be of "public intercst.®
Gec Halsbury 4th 3dition Vol. 28 parapgraphs 131 et seqe.). It secms
clear that the "public interest™ which will justify a defence of

Ufair comment" on facts truly stated, is different in gquality from

.

of the public interest per se;

the "public interest® that may, standing alone, ground privilege for

the publication of facts that are in fact untrue,

What bkr., Williams boldly asscrts on behalf of his client,
the newspaper, is taat nowspupers nave a privilege to publish or

republish facts which arc both defnmatory und untrues Put another
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way, that newspapers have a orivilsco to publish lies, if they are
of interest to the public, or relate to some matter in which the

nublic have an interest, cven i7 they are defamatory.

With resvect, 1t appesrs to me that this claim is much too
broad to be sustalned. As re have scen, absolute privilepe attaches
te what is soid in judicial procecdings or in Parliament: that
privilege will cover the telling of lies or the making of untrue
statements of fact, subject to the laws with respect to perjury in
respect of judicial proceedings, @vd of the right of Parliament to
exercise 1ts own internal discijline in parliamentary proceedings.
Fair and accurate reports of what is there said, even 1f it is untrue,

are privileged if publishoed without malice; and that is as far as it

Mre #Willians' prowosition goes however much further, and
is based on Jour unusual or excepticnal cases in the law of privilece,.
These were cases in which the judgments asserting privilege at first
glance appear, as oxpressod, to be based on 'public interest™ only
rather thun on the existence of recivrcocul duty and/or interest between
publisher and rcceiver or audience.

The first of these is Cox v, Feeney (1863) L ¥, & Ty 13;

176 E,R, 445, In this case a local newspaper published, some three
years late, the repert of an investigotion made into the affairs of
the University of Birmingham by the Iaspector of Charities. The
plaintift, a distinpuished wemboer of the academic staff but apparently
a poor administraton sued the naper because the report contailned a
letter of complaint about his administration. Cockburn, C.J., the
trial judse, in his summing-up to the jury advised them in effect

that they should ask themsclves whether the report was a matter which
it interested the public to know, and whether the defendant published
it with the honest desire to afford the public information; if so they

should find for the defendant. He observed that the report hagd been

=

a5
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A

published in its entirety, an2 .t there was no real evidence of

malice. The jury found for the delendant,
while i% is truc toat Zocikhura. C.J. did not use the
cxpressions as to reciprocal duty and interest which hau by then

become established by ceses such ng Toogood v. Spyring and Harrison

v. Bush (supra) :né which were repeated in Campbell v, Spottiswoode

(supra) decided 1 few weeks later by = court over which he presided
and in which Mellor, J. 2nd others used the traditional Languase

requiring a reciyrocal duty or intercst, Cox ve Feensydoes not

really support the proposition thst public interest, if any, can
Gispense with the need for this reciprocity in privilege. It can
be Aefended as a case of compon interest between publisher and
readers,

The sccond case is Henwood v. Harrison (1872) L.R. 7 C.P.

606. 1In this case the background was that shortly before the
matter arose an iron clad turret ship, "The Captain', had capsized
and sunk with all bands, The Admiralty had conducted an inguiry and
issucd a Report which was to be laid before Parliament (when it

g2

would h:ve become a Parlisnentary report, privileged by statute),

but shortly vefore it was so laid, they allowed it to be issued to

the public. The Report contained a passage that reflected gratuitously

1

and adversely on the plaintiif =id on plans for armour plating wooden
ships which thoe plaintiff hed scie vears before submitted to the
Admiralty, though he was in no way connocted with the design plans
and conversion of the lost ship. He sued for libel. At trial the
trial judze, Brett, Jd., non suited the plaintiff on the ground of
privilege, thoughk it was exprossed in terms really of "fair comment
on a matter of public importances,” On the plaintiff moving for a
new trial on the ground of migdirection, the direction was approved,
Grove, J. dissenting, observed thiot the premature release of the

report deprive. it of statutory Parliamentary privilege nor did he se
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the comment as [lair,

ant e noteld that plaintiff's own plans
had never been lold before the public, so could not be a matter
of public interest. The najority jud.ment by Willes, J. observed

Y

however that the occunsion was one of antional public interest, and

treating "fair coms as a smecies of privilege, (see pape 621),
he observed at page 0622

nciple wron vhich these cases are
kil 1 cesed one, that the public

Tt is a w
couvenicnce in to be vreferred to private
i and vt communications which the
P osocicts require to be unfettered
may frecly be mavle by persons acting honostly
without actu .l m . lice, notwithstanding that
they invelve relevant comments condewmnatory
of individualS,esst’

He then went on to cite Toogosd v, Spyring and Harrison

v. 3ush, and concluded that the communicator here had both an
interest and a duty in the subjeet matter, in that he was
communicating to thoe public a statement of the Lords of Admiralty

and the public officuers uncer thelr control, accounting for their

procecdings as to the reconstruction of the navy ... in which

every subjcct of the Queen hat =i interest of the deepest character.

Willes, J. did thercfore aclknowledne and adopt the traditional

languape of reciprocsl “uty and or intoerest, despite the widith of
D 3 AT L >
the dictum cited above,

Fifteen y :ars later in verrivale v. Carson (1887) 20

QeBoDe 275 the Court of Appeal wos to re~cstabvlish the distinction
between "fuir comment' and vrivilege =nd Bowen, L.J. at pages 282/3

commented adversely on the judguent of %Willes, J. in Henwooud's case

as confusing vrivilo e and failr commente.

Further in Javis & Sons v. Shepstone (10886) 14 App. Cas.

187, their Lordships in the Judicinl Commnittee sumuarily dismissed

an argument hased on Hensood ve Harrison. A newspaper had publishedd

in Natal, matericl sount to them by fhe 3ishop of Natal, purnorting

to come from Chief Catcwayo oaccusing the lesident Commissioner in

O

¥



Jululand of conduct

which wouls

s L7 true, have rendered him guite

unfit for that ofiice. Thoe Joefendant relied on Henwood ve Harrison

as authority for the provesition that

»ublic interest in the

adninistration of fthe torvitory clothed their publication with

privilege., Delivering the jua

Serschell, L.C. szid: (at pave

"iere is no
2 public man

suent of their Lordships, Lord

100) .

Joubt that the public acts of
any Lawinlly be the subject of

fiir couwrent or criticism, not only by the

press, but by

the dlstinction cinnot

211 members of the public. But
1,

be too clearly bhorne

in wind betwoen comaent or criticism and

alle

tions of frcts, such as that disgraceful

2CTSs

ve teen committed, or discreditable

lan ange vsed

It is one thing to comment

upon or criticise, even with severity, the

cexnowladued

or proved acts of a public man,

and quite ancther to assert that he has been

ilty of particular 2cts of MiSCONGUCLessasess!

o e i1 ek e e Lt 4 e

“In their Lordship's opinion there is no warrant
for the doctrine that defsms tory matter thus

nunlished i
of privilege

This case ostablishes, 47

cparded by the law as the subject
: (emphasis supplied).

yublic interest' cannot per se establish a privilege to publish

false alleraticns of fact that

are lefamatory, =ns distinct from

comnenting upon focts truly stated.

The third casc suggestis as supporting the propousition that

ffoublic interes

st alone nay crecte a situation of privilege,

licensini; the publication of false allevations of fact that may be

publiched thoupgh dolomatory is

Perera v, Peiris (1949) A,C, 1

In this case

published a numboer of extracts Irom the Report of the 3ribery Commission

wiilch bad beoen set up by the poves

a more recent Privy Couacil case,

s 64 T,L,R. 590,

a newsohaper in Ceylon (as it then was)

allegations that "gratificaticns® hid baen paid to certain members

of the thm existing 3tate Council for the purpose of influencing

their judement and conduct in certain wmatters that came before them,

it were necessary to do so, that

Laent to dnvestipate and report on
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Pl
The Jleport had been lald Defore the Ceylon Legislature
and ordered to be printed a Llimited gquantity of copiles was on
J 1 1 P

sale to the public and had been exhaustzi. Free copiss had been

sent to all newssapers in Ceylon. Among the many extracts which

were published by the deflendant, wiio published almost the whole
deport, was one which contained a remark by the Commissioners to the
effect that the plaintiff, who had awpearcd as a witness before them,
"was completely lacking in frankiess snd pretended that he knew very
much less about the transaction than he actuslly did."

Their Lordships upheld the decision that the publication,
published without comment or walice, was privileged. Observing that
it was arguable whether the publication might not be privileged as
a fair report of proceedin:s in the nature of judicial proceedings,
or in the nature of parlicmeatary wroceedings, their Lordships

preferred "to relate their conclusions to the wide general principle

which was stated by their Lordships in Hacintosh v. Dun (1908) A.C.

%90 to be the '‘common convenicnce and welfare of society'" or '"the
general interest of soclety’, aid other statements to much the sane

effect which are to be found in Stuart v. Bell (supra) and in

carlier cases...’ in short to the "puolic interest.' Delivering the
Judgment, Lord Uthwatt said at papes 21-22:

i0n a review of the facts their Lordships
are of opinion that the public intersst of
ceylon demuanded that the contents of the
raeport shonld be widely communicated to the
publice 'fhe report dealt with a grave
macter affecting the public at large, namely
the intepgrity of members of the Executive
Councilesees

The due adiinistration of the affairs of
Ceylon recuired thit this report in the

light of its origin, contents and relevance

to the conduct of the aifairs of Ceylon and
the course of legislation should receive the
widest publicityessenenes

Thedlr Lordsiips take the view that the
respondcnts as respects publication stand in
no bettoer and no worse position than any other
nerson or voay in Ceylon, A newspaper as such

e s,

has in the matter under consideration no

speci




hir Lortohipst view the proprietor
orinter of the newspaper and the public
“ COmlOﬂ’lﬂLbrC t in the contents of
report and b, icde dissemination.
S"bJPPt mat Jor crested that common

i (emphasis supplied).

It should be conceded that tihere may be occasions, when ~+
the subject may be of ouch overwhelmine national importance that
it may crecate a duty or dnterest in soth the publisher and the

recipients, and so Lecome priviloeg

d, assuming thoe non-existence

of malice, and tihot the privilese so created may cover the incidental
publication of false allewations of fact which are defamatory.

These cases are Ffow and far between: the state of the navy (Henwood

v. Harrison); the state of the army (Adam v, Ward)s; or the necd to

eliminate corruption from public life (Perera's case). But even in

-

S < it 15 possible and lesidral le 15 " the
these cases it is possible and desirenle to "translate™ the
privilege into terms of reciprocal comuwon intercst and or duty and 4

interest, as was done in Pcrera's casec.

The fourth case, and the casc upon which Mr., Williams

principally relied is the docision of Pearson J. in Webb v, Times

Publishing Co. Ltd. (1960) 2 Q.B, 535; (1960) 2 All E.R. 789,

In this case one [lume had veen tried in 1950 for the
murder of one Scity, the Crown alleging that this was due to his
jealously of Setty's aticentions to mrs, Hume. Mrs., Hume gave
evidence to the effcet that she had never even met Setty, and after

the first jury disapgrced Hume was evepntually releacs

>d on the charge
of murider, but plcaded gullty to being an accessory after the fact
in that he had Gisposced of the body on behalf of the real murdercr,
MTaving served his seatencs and been released he again fell foul of
the law, was wanted" in England, and -had been arrested and tried

in Switzerlond for aticmpted bank robhery and murder there. At his
Swiss trial Hume told the Swiss Court that he had in truth been
guilty of the murder of Setty, that tho notive was jealousy, and

that his wifo's child was not his but Setty's



The defenuants publisbed a falr and accurate account of

the Swiss trial, including these remarks by Hume. Mrs. Hume now

Mrs. Webb, (she had re-marriced having divorced Hume) now sued the
defendants, for libel contending that the effect of their publication
meant that she hed committed perjury, and also adultery. The
defendants set up privilege, and the issue before Pearson, J. was

a preliminary one, ¢ild the defcice as pleaded amount to a pgood
defeuce in law?

It was srgued taat the common law privilege which attached
to fair and accufate renorts of judicial proceedings applied to the
report of the Swins trial, It was also argued that privilege applied
apart from that, in that there —uz a comaon intercest in publishing
this account of the trial bHetwe m the publishers and an English
reading public interested in secling how well their judicial system

had worked in the original aurder trial,

The plaintiif srpucd that the common law privilege did
not apply to foreign trials, and that the details published were
irrelevant to the Swiss trial and thoe Swiss offences, and were
gratuitously wounding to her.

After a cureful review of the cases Pearson, J. held that

-

common law privilose did not extend to reports of foreign judicial
in

procecedings; the ¢ did not fall with /the ratio or principle on which

the privilege in respsect of English jndicial proceedings was bascd.

However 1t was concedvable that thiere might be occasions when ths:

report of foreign juliciel proceucdings might be of such intrinsic

interest to DBnglish persons that privilege should attach to their

publication, thcugn this wmight involve incidental defamation. He

relicd on ggﬁsz“Epgggy(gupfa) and on Allbutt v. General Medical

7.

Council (1869) 237 ,3.D, %00 (whore the publication of the reasons
for striking off o Doctor wis held to be privileged: but note - in

that case the court held that the public had an intercst in knowing

who was struck off and why, and thoe G,1.C. a duty to satisfy the
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public that they had acted properly, wnd the position was held
analogous to the position of judicial reports: see Lopes L.J. at
pages L0OB-410).

Yearson, J,
/ also relicd on Perecra v. Feiris (supra). He agreed

f

that the "public interest™ which would per se create a common

interest between the publisher snd his audience would depend upon
an "appropriate subject matter? and an Yappropriate status.'" He
said at page 569:

"One has to look ifor a legitimate and
propor intercst as contrasted with an
interest which is due to idle curiosity or
a fdeslres Tor gossip. There is not anything
wrong in acwspapers publishing news itonms
wnich apreal only %o idle curiosity or the

dcsire for gossipe But if they do, there is
not the subject-matter or any such lepitimate
and prover interest 28 is needed to confer
privilepe for an(y) incidental defamstion that
may be involved,

There is thus a test available for deciding
‘whethier the subject wntter is appropriate
for conferring privileze., A report of the
decision of the United States Supreme Court
on an important nucstion of commercial law
has lepgitimate and prover interest.

On the other hand a report of a judicial
proceeding wholly concerned with an alleged
scandalous afnir betweon Mrs. X and Mre ¥
is unlikcely to have such intercst and is
likely to appeal only to idle curlosity or a
dosire for gossin,'t

Applying

test, Pearson J. went on to find
that this report of the Swiss trial was privileged: it involved

the administraition of Justice in ingloand, "a matter of legitimate

Pearson, J. also su_rcsted (at page 565) - Could there be
a plea of ‘fair information on & wmatter of public interest' which
would co-ordinate with the familinr plea of 'fair comsaent on a
matter of public dnterestt?

Mro, filiiams rclics on this and refers to Gatley on

4

Libel and Slander, 7th Bdition (1974) paragraphs 529 et seq.
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With resyzct, I must confess to not being abl

¢ to

apprecizte where the sug ested »les would tauke us. It would be

designed to cover cases in chich a aewspaper (or privat

e citdzen)

nad circulated o mews itewm' which wes in fact both false and

defamatory. Jhat conld excuse this? Would it be "fair"

if the

reporter did not toake the trouble to check on the information before

publishing it? ‘jould it nicrely introduce into defamati

on concepts

drawn from the law of neglirence, and perhaps expand and confuse

the existing liability for neglisont statements?  Would
verandah gossipers with a new defence for the circulati

and defamatory statements on the score that the more em

it arwm the

on of false

inent the

person who was the subject vattcr ol the ruwour the greater the

fipublic interest' in it, an' so the nrivilege?
Webb's case is, with respect, Justifiable as

which the learnced judge held that the dmportance of the

a case 1in

subject

matter was such ws to confer o Ycommon interest' between publisher

and the English reading public. The subject matter doe

s not seem

to be of the same importunce as the state of the navy (Henwood v,

Harrisggl, the state of the army (idam v, Ward) or intcyrity in the

Cabinet (Perera's case), but the incidental or accidental %ight

thrown on the trial of an important murder case some years before is

arpuably a natter of 'public interest™ so important as
create the necessary common interest between publisher

innocence of the

justify privilepe. Yct, assuming t

to itself
and reader to

plaintiff

Mrs., Jebb, one cannot but have some sympathy with her predicamcnt:

having made a bad marriage to a solf confessed murderer, for how

much longer is she to be humiliated ond embarrassed by

remarks he may choose to aake at any time or occasion?

the casual

In my opinion Wcbb's case does not support the extended

proposition for which Wr, Williawms cites it. I do not

think that

the unfortunate 'squabble’! betwceoen counsel and a police corporal as

to the latter's vicw of the Roxd Traffic Law is on par

with the

Ypublic interest" topics sugeested as being of sufficient importance
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to create a cowion interest between publisher and reader. It seens

to mwe that the trus view of the state of the law is correctly
exmressed in the lollowing passage takken from Fleming on the Law
of Torts (4th £dition 1971) at pa e 409:

wh, Tublic Inturest,

P | A 83

A defanmatory publication nas no claim to
privilese werely uecause it deals with a
natter of public interest. True, all
nrivilege 1s hasel on the publication being
tin the public iaterest'. But from this @t)
does not follow that publication of all
matters of public interest is in the vpublic
interest, In contrast to American law, our
own 5 steadfastly declined to sacrifice
ind iaaxl reputation to extravagant demands
=R orivile jed dissemination of

ivic

Discussion of public affairs is sufficiently
ced by offering... a “delfence for fair,
wmtory, comient upon true facts, with-
out going to the length of also condoning the
dissemination of false defamatory facts."

Pleming cites a nuuber of cases in support of the

passage above, and bl

are algo relind on in the 17th #dition

of Salmond on “orts (1577) wiich has a similar passage at page 177:

"Newspapers in no specicl position.™ These cases were cited to us

by Mr. Daley for the plaintidf for the proposition that privilege

iid not attach in these circumstances, and I turn to look at them,
In Troth (W.4.) Lti. v, Molloway (1960) N.Z.L.R. 69

(N.Z.C.A.) it appears that the defencant ncwspaper was conducting

"investigative journalism' in Trespect of the grant of import licences

to import goods from certuin "ron and hamboo curtain' countries, and

in the course of this series of four articles they published the

1

remark of an iwporter that thuy had interviewed, '"Seec Phil and Phil

would fix it.” This was a reference to the Hone. Philip N. Holloway,

the Hinister of Inlustrics and Comrerce. He sued for libel on the

ground that the remark meant av

was understood to mean that he as
Minister was prenarcd to zct dishonestly in connectiun with the

issue of import liconces,
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The defence set up onrivileces; dased on Perera's case

they argued that in vie of the ilnportapnce of the subject matter,
the syslhem of granting import licences, privilerse attached to

incidental defawvation, as the grant of such licences affected the

s0 created a common interest

lives of everyonc in
between publisher and reaiers, The New Zealand Court of Appeal aid

not accept the argument. Of Pewverats coase they said, at page 82

(North, J.).

iIn our opinion lYerera's case did not break
nsw cround. What it aid do was to emphasize
that the were Tact that a particular cuse
could _not into an existing
category i o that the publication
was not privi {: that the wide general
principle wihich underlay all the cases was
whether the nublication was necessary for the
comrion convenicnce and welfare of soclety."

The judpguent continued at pape 83:

Hlut, in our ovinion, the argument presented...
oses sisht of the distinction which requires
to he drawn Letweon
periormea VY nows

different functions
ners. One function is to

L

provide its renders with fair and accurate
reports of proceedings, judicial and otherwise
and of public meetings and the like. In this
Ticld, clearly, there is room for the
apnlication of the principles applied in

gives statutory recoguition to the right of
a newspaper to carry out this task eeeee

Another function periorred by a newspaper

is to provide its readers with ncws, and even
gossip, concerning current events and pcople.
It would not, we think, be an overstatement
to say that some newsinpers in particular
acquire and hol? their circulation by
cupl.isizing this aspect of journalism. In
this second field, in our opinion, there is
no principle of law, and certainly no case
that we know of, which wmay be invoked in
support of the contention that a newspaper
can claim privilege if it publishes a
defamatory statement of fact about an indivi-
dual merely becnuse the gepneral topic
doeveloped din the article i1s a matter of
puvlic intercste ceveveoa

cenass 1t seens to us manifest that a journa-
list who obtains information reflecting on a
oublic man or a public officer has no more

righ cn any obhier private citizen to publish
Lis asscertions to the world at large. His only
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right is to apnrouch whoever is in authority
over Tth person concerned, and, il he
proceeds decorously in this way he will

be protected: rrison v, Bushe eceeeesess

In what we have described as the second
field, we think the decision in Perera's case
cmnnot be rbLl d upon as affording privilege
to a “g““ky v bocuuse the defamatory
tatoment s made in the course of dealing
v1tm 1 copic of genercl public intereste... .

The jud;ment referree to Arnold v. King Emperor (1914)

30 T.L.R. 462 at 468 (the passavc cited by Carey, J.A.) and to

Davis v. Shepstone (supra) and 20ld that the occasion was not

privileged.

The dex apperled to the Privy Council, but not on

the ground of privilege: their pnenl failed: sce (1960) 1 W.L.R.
997 (P.C.)s 'The approach of Uorth, J. ¢nd the New Zealand Court

of Appeal scumSto me both interesting and correct, «nd leads to /)

the same position indicated carlicr,

Globe &

il Ltd. v. ‘oland (1960) 22 Dom L.R. (2D) 277;

(1960) S5.C.R. 203 wap an "election cawpnign' case. The Newspaper
in 2n editorial attacked th: character of a candidate in the rFedesral
elections. The Supreme Court of Canada decided that the campaign

did not declarc an “onen scagon' on candidates and give to newspapers

the privilege of defaming them. ewsoavers weroe sufficiently

protected by the dofence of faolr comsont, without extending to theun

-
[

the privilege of publishing false ind defamatory facts about candidatos.

Banks v, Globc & il Ltd, (1961) 28 Dom. L.R. (2D) 343%;

(1961) S.C.R. 474 was another docision by the Supreme Court of
Canada. In this case the newspaper published an attack on the
laintiff, 2 trade union leader wvhose union was then engaged in an
unpopular strilie, and in it suggest:d that he had a criminal record
in the Unit:d States. The cience of gualified privilege once again

failed., The fact thot the strike was a watter of public interest did

not give to the newspaper thoe right to publish false and defamatory

Gl

N



Tacts about the strike leader involved: following Arnold v, King

Emveror (supra) ~nd

. g

tde v. Bolund, (supra).

In Dunford ios Ltd. v. News Media (1971)

N.Z2.L.R. 961 an interesting vposition doveloped. The Minister of
Transport in New Zenland was persucded to lend his officizl
blessing to a road safety campaisn. It turned out that the prog> -
ters were not as disinterested as he thought, and that it involved

the commercial sales of Christmas cards. The Minister on this

discovery made a statoen

e¢nt ond vithdrew his patronage, and this was
published by the defeundant in their paver. They went further
however, and published follow vp material which was defamatory. Sued
for libel thoy scet up gqualificd privilege. Held, that the defence
succeecded as to the article publishing the Ministerts withdrawal of
patronage, they (and the dinister) had a duty to publish the
Minister's statement, proverly riade when he found he had been

misled into supwvorting a wrivate comwrcial venture. That privilege

did not however exltend to the subsequent article.
A further exawple of the limits of privilege occurred in

Brooks v. Muldoon (1973) ¥.Z.L.®. 1. The New Zealand Parliament had

passed lexislation sotting up new conciliation machianery for the
resolution of industrinl disputes, which involved the appointment of

n a committee to advise them on

&

a chief mediator. The government sct u
who should bhe appointed. The committce after considering several
applications, thomsclves invited the plaintiff to apply and recommended
him highly for the post. The Governwment however was for reasons of

its own unwilling to azppoint Lim. The defendant, then Hinister of

Tinance, pressed in thoe iouse to give reasons was then content to

“spar't, Under subs pressure from the news media however he
gave intervicws outsidce of Parlisacnt stating inter alia some reasons
why the Governmeut hod not appointed plaintiff. Some of those reasons

involved falsce statcements of fact that were injurious to plaintiff's

reputation. He sucd the Minister of Finance and succeeded. No

Pl - i,-"'““'ﬁ
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complaint could bo wade of the Ministerls parliamentary answer:
he was under a duty to ansver, ond had parliamentary imaunity.
Not so however hic subsecuent interviews, Tnere was no such proper
"public interest? s opposed to natural curiosity to justify him
in giving reasons for the non-appointment of a civil servant, and
where the rcasous advance’ were false and defamatory liability in
libel followed.

ffor the reasons indicatoed above and on a consideration

of the cases that have boen referred to I am of opinion that the

¢laim for privilerce put forward on the part of the defendant news-
paper here fails. The judement a2 to liability therefore stands,
This brings =me now to the question of damages:

e}
As/the the approach of an apnellate Court to appeals

with respect to the damages awarded by a judge sitting alone T
think it would be use¢ful to malke reference to some of the cases in

the United Kingdom and in Jamaica on this point.

In Flint v, Lovell (1935) 1 K.B. 354 (C.A.) (a case on

personal injuries snd loss of cxpectation of 1life, tried by a Jjudge
sitting alone) Greer L.J. said, in a passage often quoted, at pages

359‘3600

"T should like¢ to add a few words about the
jurisdiction of this Court in appeals where

the only contention, or one of the contentions,
is that the damapes awarded by a judge hearing

a case without a jury are excessive. It is not
possible to say that the tests which have been
1aid Jown in cases like Phillips v. Loadon &
South ‘Jestern Railway Co. ((1879) 5 C,P.D. 230)
apply to an_éppééiﬂkrgﬁnz judge trying a case
without & jury, becrusce an appenl is a rchearing
by the Court with regard to all the guestions
involved in the action, including the gquestion
what datages ought to be awarded, but though

the c¢stublished rulus with regard to the
decisions of Jurics do not apply to apncals

from the decisions of judges trying cases witpout
the assistonce of 2 jury, I think it right to

s2y thzt this Court will be disinclincd to reverse
the fiading of ¢ trizl judge as to the amount of
damages merely Docause they think that if they had
tried hthe case in the first instance they would

Qcl
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given o lesscer sume  In order to justify

reversing the teial judge on the question of
the awount of damages it will generally be
necessary that this Court should be convinced

eit h("

p¢1“01plo of Lav
WS S0 cxtre anla ’11

that tie juise aclted upon some wrong
y OF tiiit the amount awarded
s or so very small as to

e s

noke it, in the J

amcqt of this Court, an

uhtlf@lj erroiicous estimate of the damage to
which thcrhla1nL1L; is entitlede eee.."

(emphasis supplicd).

In Owen v, Sykes (1936) 1 4.3, 192 (C.A.) (another

personal injurices case with an apweal from the damages awarded by

a judge sitting alone) Greer, L.J. at page 198 repeated the passage

above, and Slesse

r, L.J. at pnee 199, (distinguishing Viatt v. Watt

(1905) A.C. 115), obscrvaed:

He then

Greer, L.J, ia Flint v.

"In the casc of triasls by a judge ~lane

thils

Court has nower, as the hearing is by

way of ruxoarlno, to consider the matter and

dC Cl(t(’ Wu.'

went

s otht to be awarded."

(emphasis supplied)
on to accept s a critverion the dictum of

Lovell (ante).

In Davi

Powell Duifryn Assocd, Collicries Ltd. (1942) A.C,

(H.L.)
601 / (Fatal Acc

reviewed the prin

made by a Judge,

CS V.
ilent

ciplaes

and

cladim, zppeal from award by Judge) Lord Wright

anplicible to boeth Jury awards and awards

w5 to the latter he said, at pages (616-617):

"Jhere, however, the award is that of the

judge

rehearing on

2l 18 by way of

alone, ithe app
35 28 on all other issues,

but there is generally so much room for
individual choice s¢ that the assoessment of

aamages is more lilie an exercise of discretion
than an ordinary act of decision, the appellate

court
Judge
It is
which
guile

is particularly slow to reverse the trial
ol a question of the amount of damages.
difficult to lay down any prccise rule
wyill cover 21l cases, but a good general
is given by CGrecr L.J, in Flint v. Lovell

(onte).

In ef
anav
Jud ze

fect the court, before it interferes with
ard of dawacoes, should be satisfied that the
hau acted on a wrong principle of law, or

has hluaaprcncndod tﬂe facts, or has Ior these

or other res
uuthmtO

(¢ & Wholly GTTONnGOUS
o sullered,




It is not enough that there is a balance of
opinion or proference. The scale wmust go
down heavily agdiunst the figure attacked if
the =ppellate court iz to interfere, whether
on the ground of excess or insufficiency.”

lemphasis supplied).
Lord Portur said much the same thing in his judgment at

page 623-624 after citing Quen v. Sykes (ante), and see 2lso

A

Lord Russell of Willowen =t vpage 609,
These principles have been adopted and approved by the

Judicial Committee of the Privy Council: sce Nance v. British Columbia

Blectric Railway (19531) A.C. 601, At 613 where Viscount Simon after

citing ¥Flint v. Lovell (ante) rn. Qiyieﬁ ve DPowell Qggfryn Colliepigg

(ante) in a wersonal injurics c:ise, (on appe:l from Canada) said:-

HEven if the tribunal of first instance was

a Judge sitlting wlone, then, befoure the
appellate court ¢on properly intervene, }t
must be satisfict cither that the judge, in
assessing the damnges, applied a wrong
principle of 1= (as by taking account of

some irrclevant factor or leaving out of account
some relevant one); or, short of this, that the
amount awarded is eithoer so inordinately low

or so inordinatcely high that it must be a
wholly erroncous estimnte of the damage. "

See too Singh (an in

ngh (an in ﬁqQMKLaqupg Fong Ounibus Co. Ltd.

<4

(1964) 3 411 &.R. 925 (P.C.) (an appeal from Malaysia in a personal
injuries case where danages were ascessed by a judge alone).

These decisions have been adopted and followed by this Court
of Appeal, as thoe following cascs show:

Bailey v, Gore Bros, Ltd, (1963) 6 §,I.R. 23 (actually an

appcal from a Jury's award in a personal injuries case, where inter

alia, Davies v. Pouell Duf

zyn Collieric:

Ltd. (ante), and Nance v.

British Colusbia Railway were citod, and in particular Scott v. Musial

(1959) 2 @.B, k295 (1959) 3 All Z.2, 193).

Plunser and Grahoam v, Lewis (1967) 10 J.L.R. 107 (Appeal

from Registrar's asscssment in a persomal injuries case: follows Davics

v. Powell Duffryn Collicries Ltd, (antc).
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450, follows the cictum of Creer L.J. in Flint v. Lovell (ante)

in an appeal from the award of o jud e in a personal injuries case.

See also Priestly ynwﬁgybcs (1974) 12 J.L.R., 14793 21

%.I.Re 450, an apyeal from 2 judpce's assessment in a personal

injury case, where the awvard was substantially increased, this

Court following the Privy Council decision in Singh v. Toong Fong

Omnibus Co. Ltd,

(ant(}) .

To return for a noment to the Inglish decisions, in

Kerry v. Carter (1969) 3 All £.R. 733, (C.A,) Lord Denning M.R. at

page 726 rather widened the circuustances

. . . i . - -
will review an asscscment by a judge. fe sald at page 720

in which a Court of Appeal

=1

"This court adopts in regard to aportionment
the sare attitude as it does to damages. We
will interfere if the judge has gone wrong in
:r1n01ple or is shown to have mfgapprchended
"”55855; but, even if neither of these is
shown, we will intevfere if we are of opinion

that the judge was clearly wrong. After all,

the function of this court is to be a court of
appeals We arc e to put right that which
has gone wrong. If we think that the judge
below was wrong, then we ought to say so, and
alter the apporticanent accordingly."

(emphasis suppliedle

In Redburn ve Kemn (1971) 3 ALl E.R. 249 (C.A.) Edmund

Davies L.J. at

in that case,

parme 253 reviewing the award made for personal injurics

sald at pase 255 ha

9Tt is said by counscel that the sum awarded

wis neverhbheless vittirely adequate compensation
Ffor the injuries sustained. He had reminded US

of thos¢ authoritiecs of this court in relation

to interfercnce with awards of damage; and we
nwave in turn had cur attention drawn by counsel
for the plaintiff to the Jjudgment of Lord Denning
fleRe in Kerry v, Carter (ante) to the effcect

that the apoortionwment of damages stands on the
same basis asg dnoages themselves -~ in other words,

theot A€ this court thinks that they are radically

wrong, then it oupght to interfere oven though the
crror cannot be pinpointed,"” . -
ST i T s S ——— - ( e mpha 815 3su ppl RNCAVY ) °

and Jackson v. Lawrence (1969) 11 J.L.R,
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Both Lerry v, Carter apd Redburn v, Kemp are cited for

the following proposition in Ath Tdition Hglsbury, (1975) Vol 12

Damages: paraygriaph 12070 Avpeal from award by judge alone.

Heooseas OUut, i’ the appeal court tuninks
5 arce racically wrong it ought
to interfere even though the e rror cannot

3

Lo plupointed,?

the day

The privciples thot have buen referred to above have been
applied not only %to personsl injiury cases in which damapges have
heen assessed by a Jjudye sitting alone, but have been applied to
cases of defanation, though these nre more uncommon, because until
recently plaintifis wsually oxorcised thelr ripght to have a jury.

Examples of defamation cases in which they have been applied are:

Bull v, Vasquez (1947) 1 ALL IR, 354: an appeal in a

slander case heard by Charles J., in which the plaintiff had been
awarded £1,000 for words reflecting on him in his profession as a
soldier (that Le lnd been sent buack from the front not for being
wounded but for drinking too much). There the Court of Appeal

refused to interfere with the damages, citing Flint v, Lovell,

(ante), not being satisfied that the judge had errel or acted on any
wron; principle. The danayes were on the high side, but the slander
was thoughtto be a “peculiarly wicked onel."

Dingle v, Assoclatel Yewspapers Ltd., sub nom. #Associated

-

Newspapers Ltd., v. Dingle (1904) i.C, 3715 (1962) 2 ALl B.R. 737

(H.L.) 1s another such case, znd one that has in it certain common

feuntures with our instant case. In Dingle's case, the plaintiff,

>

the Town Clerk of iianchesbtoer, was concerned with the Manchester
Corporation's plans to acguire certain property, then uscd as a
cemetery, from its owncrs. In the course of these negotiations he
made to the then shorehollers an offer for their shares, which most
accepted. However when the Corporation's private Bill involving

this acquisition came before Parliament, the Select Committec to

whom it was roeferrcd reportcd to Parliament in most unfavourable terms

on Mr. Dingle's efforts to get in the shares of the cemetery company,




e

in effect accusing bim of deceiving: the shareholders on the value
of the property, end in such terms that le apneared suilty not
merely of "sharp and urncthical practicd'but possibly of fraud.

This made ‘mevs’s The defendants (along with other national news-
papers) publiszhed extracts from this report. They went further: in
a second article they interviaoved the rerresentatives of the

hed Tvrther material, which was

cemetery compaay and ublis

undervalue et ceteras In course of timne the Attorney General in

Parliament advised that certain evidceace given by the Board of Trade

1

to the Select Coumittee had beon wist

derstood, and he indicated
that Mr, Diangle was not puilty of frawdl., This was duky publisied
by the defendants, but it Left untouclhioed the supgestions of sharp
practice falling short of froud, cund as to this no apology or
retraction was ever offered., Mr, Dingle sued for libel, in respect

of the second article. [ig action was heard before Fearson, J.

zitting alone. The judue awarded him damages in the sum of
29k,
£1,100. See (1950) 1 A11 #.,R./ The plaintiff appealed to the Court of

Appeal claiming that this sum was too low and that the Jjudge had made

certaln errvors of principle in maxing the award. The detalls of these

do not concern us in this case: they included inter alia treating
the publication of the Attorney General's remarks in Parliament as a
complete vindication (it was not), and treating the fact that other

papers had pu-lisied similar accounts of the Parliamentary Report as

mitigating the dawag from this warticular defzndant. 'The Court

of Appeal increased the dan awaraed by Pearson, J. from £1,100

to £4,000 actinyz on the princinles of Davies v, Powell Duffryn

¢ Vo British Columbia wleckric Railway Co,

at papes 908-909 of the Court of Appeal

Report (1961) 1 ALl u,R. 897; (1961) 2 3.B. 162 at page 177.

fom
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The defendants apiealed to the House of Lords: see (1964)
A.C. 3715 (1962) 2 All E.R, 7%7. The House of Lords dismissed
their appeal and affirred the increase made by the Court of Appeal.
Apart frow its application of the principles governing
the review of the trial judge's award of damages in a libel action,
what is of some inturest to our prosent case is that there, as
nhere, a larpe section of the libelious article could not he sued
upon at all: in Dingle's case this was due to the privilege
attaching to Farlinmentary Teports and the publication of extracts
from them: as to this scc Lord Jenning at page 407; and
LorAd Radcliffe at pase 359, and agwin at page 394 where he obscrves:
axt the Jjudge had to elimimate that part
of the article that consisted of extracts
from the select conmitte's report, since
under the Act of 1840 (Parliamentary Papers

Act, 1640) such extracts could not in law
be treated as o libel. Having done all this,

he had | _ measure what was
the actionable a

.

it had causecd,"

I pause herc to note that Harsh, J. in the instant case
would have had a similar duty to perform. The first paragraph of
the article in this case, stating thet the plaintiff had been
charged with obstructing the police, resisting arrest et cetera and
was to answer these chary

res, was true: he had been charged.s It would

be necessary in assesesing dawmaces to limit the exercise only to that

danage caused by the second paragraph, the one which was in fact
the subjcct of the libel action, and it would be necessary to
remember that in considering the impact of the whole upon the
plaintiff's reputation and the damaige that he suffered, that which
was caused by the first parasraph must bDe so to speak deducted: and
only that due to the second parzgraph, by itself, was due for
compensation, (for the plaintif? did not adopt the approach in

o

Znglish and Scottish Co-operative Properties etc. Ltd. v. Odhams

Fress Ltd, (sce ante)).
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Returaing to Jingle's case, Lord Radcliffe at page 393
reviews and anplies to this libel cuse the familiar concepts of

Davies v, Powell Duffryn Collicpies Ltd.and Nance v. British

il

el

Columbia Zlectric

ay Ltd, (antel See also Lord Cohen at page 4Ok,

In Dingle's case the Court of Appreal increased the award

made by the trial judge in that libel action: In Fielding v. Varicty

Ingorporated (1967) 2 .3, 641 (C.A.) that court reduced the

damages asaessei_by the Master in a 1libel action, which also had a
complaint of injurious falsehood: the damages were reduced from
£5,000 to £1,50C (and frowm £10,000 to #100 for the injurous false-
hood). The plaintiff had produced highly successful play called
"Charlie Girl'" (still running =2t the time of trial some few years
later), dut in a mocazine which enjoyed a circulation amongst the
cognoscenti in theatrical circles on hoth sides of the Atlantic,

the defendant dismiswed it cosvally in a three line review as a
"dizastrous flop.'" The plzintifi complained that this review had
impaired his chances of taking tho play over to America. It had also
reflected on plaintifi's competence as an impressario. At page 850,
after reducing the damages for injurious falsehood from £10,000 to

£100 (actual pecuniary loss estimated), Lord Denning turned to the

claim for libel and said:

"I must now consider the claim for libel.
By describing "Charlie Girl" as a "disastrous
flop''y the defendants reflected on
Mr, Miclding's comnetence. The damases here
are at large., They are not confined to

nage. At one time in the case of

pecuniary ¢
libel it was the understanding of all of us
that a jury (or a judge, if it was tried by a
judse) could mark the disapproval of the court
by avarding cxemplary or punitive damages.

But the Housc of Lords, in Kookes v. Barnard,

in a speech delivered by Lord Deviin, ((1964)
A.C, 1129 at 1221) in which the other Lords
concurred, have told us that we must not give
damases of an exemplary or punitive nature. oo
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Lord Dennins went on to roicr 89 the Australian case

of Uren v. John Fairfax Ltd., (in which the High Court of Australia

refused to follow Rookes v, Barnard), and then to  McCarey v.
i Lol AL

rs Ltd, (1965) 2 4.3, 86 which did follow Rookes 7.

Associated ilewsy

Barnard, and observed that the wotives and conduct of the defendant
could be taken into account in as wuch as it aggravated the injury
to the plaintifi's foelings: hoving taken that into consideration
he held that the awzrd of £5,000 was in the traditional werds "a
wholly erroneous 2stimate™, and the court after consultation
substituted the suw of #£1,500.

It is of interest to note that though in Fielding's case

Lord Denning dutifully followed Rookes v, Barnard, he attempted to

distinguish or ‘foverrunle® it in the Court of Apneal in Cassell & Co.

Ltd., v. Broome (1971) 2 2.3, 354; (1971) 2 All E.R, 187, and was duly

reproved by the Housec of Lords: (19722) A.C., 10273 (1972) All E.R. 801,

It is clear then what are the principles which the Court
of Appeal applies in revicwing thoe award of damages made by a judge
sitting alone. It is ia zeneral reluctant to do so unless it comes
to the conclusion that the Jjudze has acted on some wrong principle
of law, as by taking into account some irrelevant factor or leaving
out of account some relevant one, or has misapprehended the facts, or
made a wholly erroneous estimate of the damage suffered., Further if
the appeal court thinks the damapes are radically wrong it ought to
interfere even if the ervor cannot te pinpointed.

Having wreviewed the authorities above, I have come to the
conclusion that the danages awarlcd in this case for this libel are
a wholly erroncous estimatc ocnd that the award of §24,000 damagzes
cannot stand. I have coma S0 the conclusion that the learned trial
judge mistook the principldés on which damages are now awarded in libel
actions, that he also in part misapmrehended the facts, and that the
award is complctely out of line with comparable awards in this

Jurisdiction, and possibly in the Jest Indies, and the United Kingdouis
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To deal with the facts {ir-st:

The learncd judge observis that the defendant failed to
answer the plaintiffi's attorney's letter, Nxhibit 2, pointing out
that the article was inaccurate and Jemanding an apology. He
states that:

"'he defendant's response was one of complete
indifference and silence. No attempt was made
to obtain the plaintiff's version of ecvents

with view to publishing it. No apology was
ever of fered or published, nor was any
suggestion made taat the defendant did not
consider any apology necessary, or appropriate
in the circuwmstaances of the case. In fact,

the defendont f£2iled to even acknowledpe receipt
of the plaintifi's letter,'

o]

~

He went on to note that the defendant had offered a plea of
justification; but had then failed to call the police witnesses of
the original incident, and he concludes: "I can only describe the
behaviour of the defendant in thils case as replusively arrogant
and irresponsible.n

With respect, this is too simplistic a view of the matter,
It fails to come to grips with the complexity of the affair,

The plaintiff's lettor, @xhibit 2, dated two days affer
the article in the 3tar, stated:

Tthig article which purports to be truthful

is in fact quite inaccurate and is highly
defamatory of my clients ceeeeeeoeeenn.

I write tlerefore to sk you to publish in
the next issuc of your ncewspaper a2 full and
complete withdrawal of the article under
rofercice and an @Woluez to Mr, Small in terms
tohe approved by me on his behalf..ceee.oa
The letter then reguested legal costs and asked "to know
what sum_ you arc prepared to pay Mre. Small for the very severe
injury which his rcputation has suffercsd without cause because of
your publication.!
It should be noted that no indication was given of the
respects in which the article was "quite inaccurate."™ In point of

fact the whole of the [irst parapraph was accurate: there had been an

incident, and the plaintiff had been charged and did appear in court
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and adswer to these charges. Tnat alone had no doubt caused
severe dawmage to the plaintiif’s roputation, but it was not due to
any fault of the defendant. That was the "complete withdrawal' to

o
A

cover?  Should it cover thoe facht of the charges having baen
preferred? It was true that they had: and had the paper been content
to publish merely an account of ithe plaintiff's court apvnearance on
those charres, thers could have hecn no cause of complaint. Their
sin' was to publish a resumg of the police version of the matter,
but at that stoge they had no way of knowing whether it was truej
they could have enguired from the »luintiff what his version of the
incident was, but had this beun sup.liet: and published, they would
still not know which was the truth or not. I should think that

they were in a auandry, that they 4id not know what to do, and in
that situation decided to do nothing. They may have been waiting

to sce what would ultimately happen in the case. If in fact they
called no cvidence, no police evidence, at the trial of this action,
it must I think be presunmed that they had accepted that that version
was untennanle. They werce at fault in having published it originally,
they could nave behaved more Yhandsomely,'" and it would have heen
prudent to do so, but, with greast respect, I don't agree that their
conduct can be termed "repulsively arrogant and irresponsible,.'

To do so is to misrcad the situation. The plaintiffts letter with its
demend for damapges to b paid to Mr. Small, with no indication of
what for, or how much, was hardly calculated to produce an amicable
or productive ecxchange. The defendant was at fault in publishing

the "police wversion™, and for thsat they must pay damages, but those
damages must e calculoted after eliminating that part of the article
which was justificd and was ftrue. I can see nothing to indicate

that the lenrncd trial judge ever addressed his mind to this aspect
of the matter, and of course he did not have the benefit of having

Dingle's case brought to his attontion, or for that ratter English and
sl Pl e

Scottish Cooperiative Propertics ctee (false profit charpge), or Lewis

ve. Daily Telograph (Fraud Squad prove firm).
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There ig cne remarizable cvidential gap ih this case: *the

plaintiff{ was tricd on these charjes, and as we understand acquitted:

fol

id the defendant over publish any aews item on the actual trial?
The absence of any inforw.tion on this leaves a numbor of questions
unanswered, Such 2 report mi;ht save been some mitigation of

damage: it might for ou-ht ¢ know have been an age

that as in Dingle's case it mizht have had some effect, though
probably it would not have significantly affected the amount of
damapes for the actual 1libel hore,

In the event then, though the defendant could and should
have bechaved better or more handsomely, I have been unable to come
to the conclusion that thoere was present in this case factors which
should be considered as sipgnificantly giving rise to aggravated
damages, added hurt Uto the plaintiff's feelings which should be
reflected in the damages to be awarlied to hime After all the real
Qccasion of thoe plaintiff's humiliation was apparently the conduct

of the policc, and though the comwon law has no love for '‘tale

bearers" this Tact should not be forgotton.

Has the leoarned trial judpe erred on any principle of Law?

3,

I am of opinion tant he has: what he has failed to 4o is to take
into account the offect which tvo cases have had on the law of dama

in general, and in recspect to defamation in particular. The two

cases are Rookes ve Barnard (1664) A.C. 1129, as to exemplary damages,

and Cassell & Co, Ltde, v. Jroome (19%72) 4.C. 1027 as to the proper

approach to the problem of assessing Jduasges in libel actions.
Unfortunately, ncither case was cited to him. Indeed they were not
cited to us edther,

The only real indications of the thought process of the
learned trial judge lies in the citation of three cases, cited to
him, and referred to in his judgment:

Pracd v, Graham (1589) 24 Q.3.D. 53 (often cited on

upsetting the award of a jury in a libel case, and used here to show

that the court is centitled to consider the tetal conduct of the

geravation., I think,
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defendant); Smith v, Jarrison (1856) 1 7 & ¥ 565 (delay by a ncws-

paper in publishin , o corrccticn of an entirely cerroncous noews

items which it had published, iay affect damages); Ley v, Hamilton

(1635) 115% L,T. 384, =with Lord Atitin's dictum at page 386 to the

e}
H
&

effect that duamages at largey 'MIt is precisely because the
"real" damage cannot be wscertainoed and established that the

damages arc at larsgcesessess'’ This dictum, relied on by the Court

e i

[s]

of Appcal in its Yroevolt’ in Cassell & Co. Ltd. v. Broowms, was

exhaustively wnalysed in the House of Lords and is not now authority
for the award of cxenplaory dumeges in defamation generally; sce
Lord Hailsham at pagscs 1072 and 1075; Lord geid at pages 1072~ 10734

(but Viscount Dilhornwe, (disscnting) found the dictum in Ley v.

Hamilton irrcconcilable with Ruokes v, Bernard

Judging from the size of the award it is clear that what
the learnced tri:l judge ¢id in this cuac was to follow the old

practice set out in the quotation from Lord Denrning's jud:;ment in

fMielding v. Variety Incorvor guoted earlier:

PR i b p—

TAt one time in the case of libel it was
the understondin,. of all of us that a jury
(or o judge, if it was tried by a judge)
could .wark the disapproval of the court by

awarding excmplary or punitive damagesS. eeoee't

This is wrong, as Lord Denning himself admitted there, and

as Cassell's case clesrly costavlished later.

I will ¢xXounine Cassell's case hercafter, but by way of

preface, regariless of whethoer one porsonally agrees with the House

of Lordd view in Rookes va. Barnard and Cassell's case, or prefers the

Australian view in Urcn v, John Fairfax & Sons Pty Ltd. (1966) 117

C.L.R. 118, and égstralian Consoliated Press v. Uren (1966) 117

C.L.R. 185 and (1859) 1 A.C. 5903 (1967) 3 All E.R. 523 (Privy

Council: refusing to imposce Rookes ve Barnard on Australian Courts) -

our Jamaica Court of Apneal in Douslas v, Bowen (1974) 12 J,L.R.

15y 22 W.,I.R. 3%3, in a fully arpgued and considered judgment

Y

decided, by n majority, tc follow Rookes v. Barnard and Cassell's cs

(Perkins J.A. disacenting).
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1t should be notel toab thore had bheen even before

Cassell's case 2 seriss of cases 1 which the Enslish Court of

Appeal had apolice Lhe principlzs ol Rookes ve 3arnard, restricting

the award of exemolary darepgcs to the tvo particular types of case

e}

or situation indicatod by Lort Jevlin. These cases were approved

by the House of Lords in Cassell's case, They are:

wsonpers Ltds (1965) 2 3.3, 363

ﬁchrul Ve Associated

(1964) 3 A1l L.R. 947 (C.AV) was a case in which a Doctor, whose

patient nad died on the operation tusle 2s a result of an injection

that ne gave, sucd a ncwsp

which published an account of the

1

ensuing Coroncr's Inguest, and in it iad published a passage in
which the Coroner was purported to be taxing the doctor with trying
to shelve his own responsibility by blawing the assisting nursec,
This particular purt of the report was held to be inaccurate, and so
not privileged, nnd a gonerous jury awarded £9,000, The Court of
Aappeal had no difficulty in sotltineg asidle that award. It was pointed

out that the true wmeasure of damagme for libel was compensatory. No

actual loss h been esbtablishel, luxenplary wamages d4id not arise,

and the award of 29,000 was so excessive that the jury must have

included either an clement of punishment of the defendants or of

bounty for the plaintiff. Pearson, L,J. =t page 104 usefully sets out

the arcas of compensatory domapge thet may be awardsl in a libel

action today. Sco also the passage by Lord Diplock at pages 107-108.
It must be pointed out that this court has in fact adopted

the reasoning in McCarey's case, in our own case of Ying v, Richards .

(1572) 12 J.L.ik. 754, a case in which a Doctor suel for slander the
manager of a ncvarby estate who told two workers who had reported
sick, armcd with the Doctorts mcdicnl certificate, that they should
not have gone to taat pangscer Dector, he is no good and no one
recognizes him, with the result that they went back to the Doctor,

repeated what had boen told them in front of his patients nurse et
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cetera in his offico, ond der-nded return of their fees for the

certificate. This court, fellowing Dipleck L.J.'s lictum in

MeCarey's casce, reduced the Jdama; avarded to the Doctor of 600

for each of the two slandoers to $250 esch, obhserving that the

injured plaintiff was entitled only to compensatory dumapues, and

sthat the award of exemplary damages is (usually) not permissible in

[}

defamation cascs. Therc was no evii.uoce that the plaintiff's

professional practice iad dininished, or that he suffered any other
pecuniary loss. There was no evidence that the attitudes of people
with whom he came in contact had altered as a result of the slanders,
nor any rcal cvidunce of his feclings having becn hurt et cetcra.

D

(Sec generally the judp

wrent of Smith, J.A. in whose judgment Grahan-
Perkins and ['ox, JJ.ds concurrul).

In Broazdway Apinroval® Ltd, v. Odhams Press (1965) 2 All

B.R. 523 (C.A,) (the postage stamp dealers casc): the English Court

of Appeal azain folluwed Rockes ve Bdarnard., Here the defendant had

published an article critical of the plaintiff's mode of conducting
business by seniing expensive packets of stamps to children on

approval, and then threatening them with solicitor's leticrs 1f they
delaye-d in paying for tiem or returning them. Awards by the jury of
£5,U00 and £10,000 were sct aside, applying the principles of Rookes

v. Bernard anl of McCarey's casc, (ante): Sellers L.J. at page 536 H

said:

"It is now established that compeasation

is the normwl basis for damages for

] mation and tnat punitive or cxemplary

s ohould only be awarded in the case

of a defendant who profited from his own
wrong~doing in publishing the defamation. o..."

He alded that newsvupers though publishing news for profit,
did not normally fall into Lord Devlin's category of those who publish
for profit.

Once again it must Yo pointed out that this court his in

fact specificnlly considered and upprovel and followed Broadway

Approvals Ltd. in another local casce United Printers Ltd., v, Hector

Bernard (1967) 10 J.L.a. 1355 11 T.I.0. 269, iere the plaintiff had

910



)

-

sued the defondants, printers of a wugazine "New Day? and the

aiitor and author, Mr. Lven 3lake, [or publishing a news item

avout plaintiff's lailure to obtain the post of manaper of the
Jamaica Broadcasting Corporation when it suddenly became vacant,
though the (plaintiff) hed been next in line. The article reflected
on plaintiff's competence as a journalist and wounded his feelings.
It was untrue and defamatory. dhe trial judge awarded the plaintiff

£4,000 dawmages. The Court of Apneal (Duffus P. Waddington and

Ecceleston JJ.A,) reducod the award to £500, citing McCarey's case,

Rookes v. Barnard uand Broadway Approvals Ltd., observing that there

was no real evidence of pecuniary loss, and little real cause for
personal hurt on the part of the plaintiff.

It should also be noted that in Scott v. Wilkie (1970)

12 J.L.R. 200 this court once more cndorsed and followed Rookes v,

Barnard, in an assault czse broucht by a patron of a public beach

who was bullied ~nd beaten by the parish council's appointed lifeguard.

The court, while approving the actual award of £4% held that this was

not a casg for execmlary damages, the defendant's acts not falling

within the first category or “"Oporessive, arbitrary, or unconstitutional

acts by sovernnent scrvants,.'

I should cbserve, in passing, that though Rookes v. Barnard

had been cited, and some of its U.W. Court of Appeal derivatives cited
and approved in the Jomaican Court of Appeal cases mentioned above,

viz. Powell v, Stewart (1207), Scott v. wilkie (1970) Ying v. Richards

(1972) and Unitcd Prianters v. Bernayd (1967), nonc of these cases was

in fact cite? when the Court of Appeal in Douglas v. Bowen (1974)

considered, de novo, whethor Jawaica shonld follow Rookes v. Barnard

or not. It is pessible that tids is due to the fact that there was
such delay in printing the Jsmaica Law Reports, that it was only
comparatively recontly that we received in one "rusH'Volumes 9 to 13
J.L.R, reporting cascs Joting frow as far back as 1964. I might also

perhaps add that while Douglas v. dowen re-affirms the applicability

of Rookes v. Baraard and Cassell's c: to Jamaica, it is by no means

ol
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clecar why the nlaintiff in thot casme failed to recover her

exempnlary de.w,es on toe srount of the second calegory of Lord Devlin,

jise. where the fendant's conduct

heen calculated to meake a

o~

profit for himsgelf even allowing for the risk of the plaintiff suing

him in respect of it: compare Valentine v. Rampersad (1970) 17 J.L.R.

12 where the Triniilad Court of Aw:

=1l a1llowed a tenant protected by
the Rent Acts to recover cxemplary lamarcs following on harassment
and eviction by the landlord,

Turning now to Casscll & Co. Ltd, v. Broome (1972) A.C.

1027, here the House of Lords had occusion to reconsider the general

principles of Rookes ve Darncrd, an?d its restriction of the award of

exemplary damages (o punitive danases) to the two ewceptional cases
indicated by Lor’ Devlin (with a third to cover pogsible cases of
express statutory exceptions, if =ny), and the application of those
principles to the avard of duamnsres in defamation actions. The House

re-affirmed the liwmitation of exeuwplary damazes to the two situations

indicated in Lookes v,. Barnare, thoigh it held that in the peculiar
circumstances of tiis cuse the »laintiff was éntitled to retain the
exenplary danagss awarded to him by the jury, and that (by a majority)
the trial jud e hau acdeguately instructed them on that and other
issuca,

It is not perhaps easy to sumigarize fhe effect of the
seven speeches in Cagsclii's case, but the main propositions that are
relevant to our oan case cemerpe clearly from the 5 to 2 majority;
such differences as existeld turned largely on the guestion of whether
the trial judge and in fact directed the jury adequately as to the
applicable law. The majority deciie:l that he had. Apart from
Viséount Dilhorne and Lord Wilberforce there was no scrious issue
as to what the principles of the law should be or were and I attenpt
to summarize thom in so far os they affect the instant case.

Omitting the problem of joint publishers the net results of Rookes v.

Barnar! and Cassell & Co. Ltd, ve Drocime arpear to be:

(‘\ oy
7>
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The object of dama; >z in the law of torts
cerally, and in the law relating to
particular, is to compensate
for the injury that he has

1y not Yo punish the defendant for
any of fence he has commitbbod. (Punishment
bolongs to the criminal law).

In the result cxzemplary or punitive damages
ousht not to be awarded in actions in tert
(or contract).

There were howvcever certain cases in which

the ard of such damnges had been permitted
by comaon law for so long a period that
they ot to be rccomnized or accepted as
crxceptions, or anocwclics not covered by the
15ic rule that danages are compensatory only.

Fellowing; on Lord Devlin's analysis of these
cases, these exceptions were narrowed down to
two or possibly three caltegories:

(a) cases of oppressive, arbitrary or
unconstitutional conduct by govern-
ment scrvants;

(h) cases whers the defendant's conduct
had been calculated to make a profit
for himself which probavly would
esceed any liability in damages that
he mizht dincur to the plaintiflf;

(¢) cases, if any, in which the recovery
ol exemplary damages had been autho-
rized by statute law.

The categorizing of the exceptions in

paragraph 4 above was not meant to extend their
rangpe, or the rance of torts to which the
exceptions omuld be anulied,

The boundarics or limits of the exceptions in

paragraph 4 rewain to be worked out:
as to (a): it is not necessarily
Timited to government servants in
the narrow sense of the wordy it can
concelvably be extended to persons
having or erercising governmental
autiuority, -ud just possibly to cor-

porations so “arge or powerful as to be con-

sidered +to be endowed with 'state
authority.m

as_to (b): it is not necessary to show
that a defendnnt actually made this
nathematical calculation: (such evi-
dence mizght be impossible to obtain).
It would be enough to show from the
nature of the situation and the defen-
¢t 's knowledpe that it 1s a reason-
able inference from the evidence that
he did so.
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It might for example cover the
case of a landlord harassing a
tenant profected by the Rent Acts
30 as to securc possession in
order to emsark on new develop-
mant on the land,

dhere damages are awvarded as compensatory, it
is realized that cowvensation may have to
cover voth pecuniary »nd non-pecuniary loss,
or loss that is subjective and not easily
neagured in money torms.,

In some of these cases the courts have fixed
nominal or arbitrary limits to measure the
immersurable: c¢eg. Tor loss of expectation of
life. (Sec Benham v. Gambling (1941) A.C. 157).

In most other cases the attempt to measure
subjective loss still nas to be made.

In caszses of defrmation the true measure of
damazes is conpensatory only: exemplary or
punitive damages can be recovered only in
the rare cunses falling under paragraph k.

Priunzrily what is recoverable by the plaintiff

is:

(a) actual pecuniary loss, and anticipated
pecuniary lossg

(b) compensation for any social disadvantages
that result or may result, caused by the
changed attitude towards him of other
people a5 a result of the defamation;

(¢c) compensation for injury to plaintiff's
feelings, which may be increased by the
high handed, oppresive or ingulting
behaviour of the defendant, which may
arfcet the plaintiff's pride and self-
confidence: (aggravated damages, but
these are coumpensatory, not punitive,
They are not intended to let in exemplary
or punitive damnges by the back door).

If exenplary damages are awarded under a case
fulling vithin cinuse %, it is to be awarded
only where the compensatory damages (including
any aggravated damages awarded under 10(c))
are desued inadequate: (they might for example
still leave the defendant making & net profit
zs a result of his conduct). Such exemplary
damages as are awarded should be wmoderate., If
such damages are o be claimed, the plaintiff
should specifically so plead, (though at the
time of Casscll v, Broome pleading such damage
was not mandatory).

Ixemplary domases nced not be separately awarded,
though if awarded it may be desirable to indicate
this,

-~
A
1:\!‘.
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13. 3o far as defamation and newspapers are
concerned, sceing th:t they normally
provide news items et cetera in the

normzl course of their business, they would
not normally be recarded as falling under
clause 4(b) avove, unless perhaps the item
was a ‘'spccial issue on its own, in which
the intention to meke a profit from the
narticular items - come what may - can be
amore readily sceen and determined.

Having regard to the lunguage cemployed hy the learned
trial judge in this case, I have come to the clear conclusion that

he assessed damagzes on the o0ld v»re Rookes v, darnard basis, and that

he intcnded to awerd not merely compensatory damages but exemplary
and punitive dawmeses to mark displeasure with what he deemed to be
behaviour of the defendant that was firepulsively arrogant and
irresponsible.,"”

In this case the plaintiff did not alleme or prove any
financial loss. Unfortunatelysthe publication caused him pain and
embarrassmwent, but so did the original incident of his encountoer
with the police, and for this last Lhe defendant in this action is
not responsible. No evidence was given of any loss or falling off
in the plaintiff's practice, and nothing to show any loss of, or
social disadvantage,

In the course of the argument our attention was drawn to
some recent awards by the courts in Jamaica: so far as the recported
cases go, those that nave been referred to ecarlicr show awards that

are such ns to make thoe present award grossly excessive.

As to uareported casges, the most recoent is Gleancr Co. v

dright (S.C. Civil Appeal 29/1975; Privy Council Appeal 25/1979)
where a jury award.d the sum of $2,000 damages to a plaintiff whose
divorce had been fuatured in the Star, with his wife reported as
saying that he Lad been treated by Lr. Cooke at Bellevue (the state
run insanc asylum) vhen in truth he had been treated by Dr. Cooke at
St, Joscph's Hospital, There, the report in the Star had led to the

plaintiff being embarrassed by co-workers referring to him as "mad

man" and writing graffiti on the walls to this ceffect.

G5
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For these reasons I would lismiss the appeal against
liability, but zllow the appeal agaitet damages, and would reduce
the learned judge's award from 524,000 to $5,000. I think that

CVJL 524,000 was a wholly erroncous cstimate of the damage for which the
plaintiff was to ve compensated., It was due in part to a wis-
understanding of the fucts of the case, and perhaps even more to the
learned judge having nponlicd the old law as to the award of damages
in libel actions, ¢nd having failed, because the cases were not
brought to his attontion, to realize the change that has taken place

since Rookes v. 3arnard in 1964 cnd cventually Cassell & Co. Ltd. v,

Broome in 1972.

~

Y1¢
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CAREY J.A.

The respondent in this appeal was arrested by a police
officer in Half Way Tree and charged with obstructing the police,
failing to give his name and resisting arrest. He is an attorney
at law and a member of a well-known and distinguished legal family.
His arrest was therefore news. It gained the popular evening
paper "The Star® and was doubtless read by a ‘'great many people
throughout the country. The respondent consulted his lezal advisers
who wrote the appellints demanding a withdrawal of the article, an
apnlogy, indemnity as to costs and compensation. They pointed out
that. the article was inaccurz2te and defamatory.

The appellants did not comply with any of these demands.
Conceivably they considered the article neither inaccurate nor
defamatory. “When action was filed, they pleaded justification, among
other defences but at the hearing they did not lead evidence in
support. The learned judge described, in mordant terms, the conduct
of the appellant as "repulsively arrogant ond irresponsible.” T do
not, with respect, think that the conduct of the appellants justified
those opprobrious epithets but T will deal with this aspect of the
matter, at a later stage in this judgment, when I come to consider the
question of damages.

The impugned article contained two stings; first as regards
the words "You know who I am?" There it was alleged that the ordinary
and natural meaning of these words was that the (respondent) "was a
hauchty, arrogant and conceited person who considerad himself
beyong the pale of the law and not subject to the legitimate authority
of the police." The second sting was contained in the words "and
while being taken to the station he allegedly made violent attempts
to escapes." The meaning ascribed was that the (respondent) "acted in
a violent, undisciplined and unprincipled manner unbecoming of a
person of his professional standing, it being consequently imputed that

he was not fit and proper to be an attorney-at-law.?

777
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55.
The test in determining whether words are capable of conveying

a defamatory meaning is one of reasonableness. 1In Capital and Counties

Bank v. George Henty & Sons (1882) 7 app. Cases 741 at p. 745, Lord

Selborne L.C, said:

"The test, according to the authorities, is,
whether under the circumstances in which
the writing was published, reasonable men
to whom the publication was made, would be

likely to understand it in a libellous
sense,'

In Jones v. Skelton (1963) 1 w.L,R. 1362 at p. 1370 Lord Morris said

"In deciding whether words are capable of conveying a defamatory meaning

the court will reject those meanings which can only emerge as the

.2

product of some strained or forced or utterly unreasonable interpretation.”

To the like effect dicta in Morris v. Sanders Universal Products (1954)

1 W.L.R. 67 at page 7h:
"The judge will construe the words according
to the fair and natural meaning which would
be given them by reasonable persons of
ordinary intelliience and will not consider
what persons setting themselves to work to
deduce some unusual meaning, mizht succeed
in extracting from them."
It is plain from these authorities that the judge must put himself in
the place of a reasonable fair minded person to see whether the words
suggest disparagement, that is, would injure the plaintiff's reputation,
or would tend to make vpeople think the worse of him. The trial judge
came to the conclusion that the phrase "You know who I am?" would convey
to the reasonable reader that the respontent '"was arrogant and considered
himself beyond the pale of the law and not subject to the legitimate
authority of the police."
The argument pressed before us on behalf of the appellant was
thot the respondent was merely asserting his professional status as a
lawyer advising his client against the giving of a statement to the

police. The meaning attributed to the words by the learned judge was a

strained and forced interpretation,

77
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The phrase "You know who I am?" is a well-known Jamaican
expression and T would not dissent from the learned judge's comment
that "the expression is usually understood in an intimidatory sense,
and as embodying strong undertones of social superiority and of
familiarity with and access to the corridors of power =and influence."
But the words must, nevertheless, be construed in the context in which
they appear. The article which gave rise to the action, dealt with
the arrest of the respondent, and set out the circumstances in which the
arrest took place. It was a factual statement in which it was reported
that the respondent was advising his client not to give a statement,
which, as an attorney, he h:d an undoubted right to do. The question
(the sting) was asked in a situation where o lawyer was tendering proper
advise and the police were holding fast to the contrary view, that no
such right existed. Viewed in this lisht the report of the use of thess
words, with all respect to the opinion of Marsh J. 3s to their
rarticular connotation, does rather sug:iest that the responient was
indicating his right as a lawyer to give advise., This approach respects

he principle enunciated in Captial & Counties Bank v. Henty (supra)

that reasonable men to whom the publication was made would more likely
than not understand it in a libellous sense. This is not to deny

the underlying hauteur which is the most conspicious factor, in the use
of those particul«ar words.

It is important to bemr in wmind that those words werce not
reported as express in a situation where the user had himself been
treated with discourtesy or worse by the police. If it were the fact
that those words were reported as uttered by the respondent after he
had been arrested, for example, then the sugrestion of "familiarity
with, and access to the scats of power and influence'" and the
intimidatory factor, would be validly established and unchallengeable,
On a fair construction of the words in the context in which they appear,

I do not agree they convey the imputation as 'p-ears in the pleading.

N
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The second sting concerns the imputation of conduct unbecoming
an attorney. It was contonded for the appellants that the respondent
was entitled to reasist an . unlawful arrest =»nd consequently a ricsht
thinking person would not consider the words a2s sugsesting the imputation
averred. The respondent's conduct was justified and to report that state
of affairs could not be held to be disparaging of the respondent. I hear
in mind thaf the authorities enjoin the judge against strained or

forced interpretation. See Jones v. Skelton (1963) 1 W.L.R. 1370. I

think this contention on behalf of the appellants would require the

judg2 to do precisely what he is forbidden to do. The words which appear
in the report are ordinary ¥neclish words viz. "Ymade violent attemnts

to escape,”" not that he resisted this arrest., The reason ble man in

this country would, I have no hesitation in sayving, interpret the words
in the manner as pleaded. I do not therefore think that the Judge's
finding in this regard can be successfully impugned,

In paragraph 5 of his statement of claim the respondent pleaded
an innuendo m«aning and this aspect of the appeil must now be considered.
It was averred that the words "you know who I am” meant aand were
understood tn mean that the (respondent) was a person who used his
connections with persons who held high public offices to flout the law
of the 1land and was threateuning to bring political and other improper
pressure to bear on the police so as to prevent the lawful execution
of their duty. It follows of courcse that if the words in there plain
and ordianry meaning were incapable of and did not mean that the
responilent considered himself beyond the pnule of the law and not subject
to the legitimate authority of the police, then it is unlikely that the
words would bear the spacial interpretation placed on them in the
innuendo. The circumstances and context in which the words were
reportedly used do not lend themselves to such a construction for the
very reasons slready inlicated. The respondent was not '"pulling rank®
so to speak on his own behalf. He was insisting, it appears to me, on
his right as an =ttorney to advise his clicnt not to give a statement.

T fail to see how connectipns in high places could assist the respondent

in the particular circumstances in which he was situated. The matter

Cf A
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would readily be understood in the meaning of the innuendo if the
report was that the respondent had used the precise words after being
arrested.
The learned judge said on this aspect of the case:

T have no hesitation in holding that

this phrase is capable of bearing the

special defamatory meaning relied on

by the (plaintiff) that is to say, that

he was a person who would not scruple

to use his connections with person of

influence and power in the community

to flout the law; and that he was

threatening to bring political and

other improper pressure to bear on the

police."

With respect I do not agree with that conclusion. It seems to
mé to ignore the setting in which the words appear and to dwell on the
popular view as to the effect and understanding of those words as a
phrase in the Jamaican lexicon. In my judgment, to allow the conclusion

at which the learned judge arrived to prevail is to pay no hesd to the

dictum already cited in Morris v. Sanders (supra) The judge must not

consider what persons settins themselves to work to deduce some unusual
meaning might succeed in extracting from them.

With regard to the question of gualified privilege the arrest
of an attorney, espccially one so highly connected as the respondent,
w2s plainly newsworthy, and one in which the public had an interest.
The lsarned judge found that the arrest of an attorney was a matter in
which the public had an interest. He held however that the nature of
subject matter of the words as argued by the (appellants) was not a
matter of public interest and thoe privilege was destroyed because the
appellants included matters which were not relevant to the privileged
occasion. He came to this conclusion on the footing that the whole
tenor of the article was that thelpluintiff was behaving in an
unlawful and disorderly manner which behaviour culminated in his quite
"properly"™ being arrestcd. My only small criticism of this view is
that bearing in mind that the article was factual in content, and made
no comment of tﬁe conduct: the use of the word 'properly' cannot

therefore be supported.
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Was there any duty on the part of the appellant to publish to the
~
world minor criminal activities of an attorney, and a corresponding
interest on the part of the public to he-r it? I think not. That such
information is newsworthy cannot be doubted. That it creates an
<~/f' occasion where defamatory matter is protected in the abscnce of malice,
I would emphatically deny. A newspapcer, it has been said, has no
special privilege: the defence of qualified privilege is opan to private

citizen and newspaper alike: the bases are the same. In Arnold v. The

King Emperor (1914) 30 T.L.R. at 468 Lord Shaw stated the law:

"Phe freedom of the journalist is an ordinary
part of the freedom of the subject, and to
whatever lengths the subject in general may
go, so also may the journalist, but apart
from statute law, his privilege is no other

(:ﬁ and no higher. The responsibilities which

’ attach to his power in the dissemination of

printed matter may, and in the casc of a
conscientious journalist do, make him more
careful; but the range of his assertions,
his criticisms, or his comments is as wide
as, and no wider than, that of any other
subject. No privilege attaches to his
position."

It is as well too to recall the words of Cockburn C.J. in Campbell v.

Spottiswoode (1863) 3 B & S 769 at p. 777.

Tt is said that it is for the interests of
(~\3 soclety that the public conduct of men
! should be criticised without any other

limit than the writer should have an honest
belief that what he writes is true. But it
seems to me that the public have an equal
interest in the maintenance of the public
character of public men; and public affairs
could not be conducted by men of honour
with a view to the welfare of the country,
if we weres to sanction attacks upon them,
destructive of their honour and character,
and made without any foundation."

A balance must be struck between the freedom of the press, or free speech +
(jm\ and the right of the individual to his privacy. A public figure must
- accept some degres of public attention and be able to withstand public
scrutiny: but a newspaper has no right to titillate its readers with
every trivial occurrence in the life of that figure and if it does so,
must be prepared to accept ths consequences, where what it publishes is

factually untrue and more seriously, defamatory.
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The authorities make it I think perfectly clear that news-
worthiness is not to be equated with qualified privilege, otherwise
mere salacious gossip would ba protected., There must be a duty to
publish and a corresponding interest so as to create an occasion of
qualified privilegé. The privilege depends not on any assumed duty
or responsibility of the press to advise the public, but on whether
the subject matter is such that the public should know. 1In

Banks v. Globe & Mail Ltd. & Another (1961) S. Cr. 474 the Canadian

Supreme Court held that the proposition of law that, given proof of
the existence of a subject matter of wide public interest throughout
Canada without proof of any other special circumstances, any
newspaper in Cansada (and semble therefore any individual) which sees
fit to publish to the public at large, statemcents of fact relevant to
that subject matter, is to be held to be doing so on an occasion of
qualified privilege, was untenable,

This case would be authority for saying that the nature of
the subject matter is =2 matter to be taken into account, but the .fact
that public interest exists in the subject matter, is not the sole
consideration. This view is borne out by another Canadian case

Globe & Mail Ltd v. Boland (1959) S. Cr. 203%3. It was held there that

the defence of qualified privilege, based on fhe plea that the

newspaper had a duty to inform the public and the public had ﬁn interest
in receiving information relevant to the guestion of the candidate's
fitness for office, is not open to a newspaper which has published
defamatory statements about the candidate. Althodgh‘l would have
thought that A candidate's fitness for ofrice ih national elections
would create an occasion of qualified privilege, that is not the law,.

Rather in Duncombe v. Daniel (1837) 8 C & P 222 Coleridge Ja. in

response to an argument that it was justifiable for an elector bona
fide to communicate to the constituency any matter respecting a

candidate which he believed to be true, and believed to be material
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to the election said, "you must go further than that and make out
that the elector is entitled to publish it to all the world."”

Lord Denman exnressed the view that however large the privilege of
electors may be, it was extravagant to suppose that it can justify
the publication to all the werld of facts injurious to a person
who happens to stand in the situation of a candidate.

The instant case is a fortiori, for it would be extravagant
tno suppose that it is right to communicate to the world injurious
information about a lawyer on thz occurrence of a trivial incidsnt
involving a lawyer, his client and a police officer.

In my judgment the plea of gualified privilage fails. T do
not find it necessary to counsider the learned judge's finding that
the words were not relevant to the occasion, having regard to the
view I take of the law in this regard.

I turn now to the question of damages. It was contended that
the amount awarded was inordinately high. In view of the conclusion
at which T arrived, it becomass necessary to consider only what would
be apnropriate compensation for the second sting. The libel was a
serious and grave one which would tend to affect the respondent in
his calling as an attorney and a gentleman. Justification which had
been pleaded had not been proceedel with, There had been no apology or
retraction., But I do not think, with respect, these omissions make
the appellantt's conduct 'repulsively arrogant or irresponsible;t they
do howevar enable the court to aggravate damages to be awgrded. See

Davies L,J. 1in Broadway Approvals v, Odham's Press (1965) 2 W.L.R.

805 at p. 822:

"Tf the 1lib:l outrages the plaintiff, it
is 2 proper element in compensatory
damages, but if the jury awards damages
because the libel outrages them that would
be punitive."
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The use of thes: ndjectives howovar susrasts that the learned
tpi-% Judgoe thourht thoat the appellants surht to be punished for
th??éi r?pruhensiblc conduct,. This is cloarly not the function of
dom, g 25 in tnrt, oxoept whers Lord Meviint's catevorizntions mny bo

prqyeﬁ in :id. Se: Bookos v. Barnarl (1964%) a.c. 1124, An wward of

124,000.07% in thne clrcumstances of this crae was in my view

inor ¥in:tely hish. On this aspoct of the c2s2 I have h:3 the advantags
of resving in dr=ft th: judgment o Carherry J.A, md T agre- with his
exhaustive analysis nd Lic conclusions of law.

Tt shoult not b fargctten thnt 1 spite the ofamatory masoning
which ths court 713 found tiz worlds bore, 1t was reverth.lesas o fact
that the anpelloant waz srrest:d al en-rped Tor the of Pone s st:bod in
the articlose Whot then is 2 fair f2mpensstion for this = oricus 1ibh 1
on th anpoitant, boesring in mind fhe Tesveoodont's conduct fdomtificod
zbove, A& $ir fivure I woul?d as oss at “5000.00. In my judzment the
wppeal should s 2liowed in prt £- entbhle this variation 7 the awar?

made in the court holow, te be substituted.





