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Judgment

Thecbalds, J

By Writ of attachment of Debts and other Property dated 15th July, 1592
addressed to Eagle Commercial Bank and Scotia Bank Jamaica Ltd the plaintiff
herein socught an Order that the Property of the above nomed defendant Motor and
General Insurance Company Limited 2s was in the custody gnd control of the
respondent Banks be attached in satisfaction of a judgment debt due by the
cefendant to the plaintiff.

The matter is of some antiquity. Judgment was entered for the pléintiff
on 17tk December 1983 by his Lordship Mr. Justice wolfe as he then was. Reasons
for judgment were subsequently put im writing in accordance with zn undertaking
piven Ly him at the time of judgment. So far as this Writ of Attachment is
concerned, the relevant part of the judgment was that the defendant Motor and
General Insurance Company Limited was ordered to pay the plaintiff the sum of
T & T$650,000.00 with interest at the rate of 16% per anmum from 1lth February
1583 until payment of the szid sum. This judgment and corder are not an issue
between the parties. Indeed there is an express admissicn to this effect by the
defendant though the Principal Officer of the defendant company, one Mr. Winston
tmrray. This officer had been duly authorisized to make this admission on be-
haif of his company. The real and only difference between the parties revolves
arcund the computation of the balance now due and owing to the plaintiff.
Computation is used in its widest possible sense for while the defendant asserts
that its paymenits tc the defendant over the many years exceed the amount sf the
judgment debt of $65C,000.C0 T & T with interest and costs; the plaintiff is

merely asserting that he has not been paid the full amount due to him in accordance
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with the order of Wolfe J. Having heard that the defeadsnt had certain money
gdeposited in the Respondent Banks, the plaintiff quite naturally seeks to have
these sums attached in satisfaction of the amounts lcng over due and owing to
him. Perenthetically nc where in the affidovits filed on their behalf have
the defendants demonstrated any interest in collecting the amount{s) they claim ¢
beve been overpaid by them or on their behalf to the plaintiff. Their interest
appears to be more with a concern that mimus the zmounts oo deposit in the
respondent Banks their riiht to carry on the business of Insurers within this
jurisdiction might well be open to question.

in opening his submissions on behalf of the applicant learmed ccumsel
referred to the affidavits of Somny Gebim and of Winston Murray. Both these
scntiemen were present at the hearing in Chambers. Gobin’s affidavit dated 3rd
July 1952 is brief, straight forward and to the peint. Indeed it contained no
extranecus matter. It deals simply with the judgment debt, the terms of the
cxder of Wolfe J, the ccmpilation of the interest therecn, and the balzmee cue
and owing at the time of the swearing cf the affidavit. In his submissions
counsel of necessity had to enlarge some what on Gobin’s lacopic statements.
Counsel’s submissions ware calm candid and convineing. Three c¢’s — somewhat
veminiscent of the style of the three W's back in the 1950's — and he scored
with equal success. He moved cff the stumps only bzriefly wher reference was
made to the order of the late Alexander J of the 7tk sugust 1985, This refer-
<nce was necessary to establish wnct only the existence cf other garnishees,
their discharge after payment of the amcunts due to the plaintiff. but more
importantly to the deposit with the Jamaica Citizen Bauk to secure =2 stay of
Execution pending the hearing of an appeal against the judzment of Mr. Justics
Welfe. This deposit was made on a Summons filed Ly the defendant. The defendant
expressly consented to this order. The amouni involved is the exact amount in
respect of which this Writ of Attachment has been issued. The Principal
Officer of the abovenamed defendant files an affidavit in cpposition to this
Application £or Garmishee O;der. He is duly authorized to make this affidavit
on behalf of the defendant. No where in this affidavit does the deponent make

any reference to this order much less that it was made on the motiom of and with
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the conssot of riie defendant. I find this affidevic and its maker to be lzck-
ing im good faith. Highiy relevant matter is beinsz eccucealed from the Court.
foe thrusi or xravamen of the plaintiff case is that the payment of money to
the Jezmodea Citizen Bark Limiied in compliznes with = cousent order made by rhe
couTt on the 5th day of Morch 1984 could met be desceribed as a payment to ths
prainiiff yet the affidsavit whijie mentioning holding “on deposit in the nome of

Svony Gobin® does mot imdicstc the circumstances undey which such paymezt to the

Jmasica Citizen Bonks to be mede. Whatever the circomstnnees there is oo W
fhat such payment could be classified as a paymend ©o the plointiff a2od smee
this is concedled the entirs thrust <f the submiseicon on the defendant’s behall
breasks down. The Court wos sskesd to acecept that onoe the defendant {(dnm co smpiie
ance with the comsent ovder sbovemen nticned) mide the paymest to the Jamoic.
Citizens Bonk then havin ag iost contrrl of such funds whick were debited directliy
frce the defendant's acecunts then the payment to the Jzmrmicz Citizens Fank
amounted ko payment to the plaintiff from che dare of ths lodgment or transfer
£ grmelice Citizens Bank, WHirs ioss of contrel Ly I does oot mean acquisition
oL mumtrsd Ly Y. Ome has &0 icork to the ferms which wve expressly inesporats
¥ expressed in the consent crder. It is nck unusual ' fcr Consent Grders. Orders

for payment of money intc an aceount to abide the cutcome of 2p appeal to contain
2EpYess provisiom for the interest carned om such 2m acccunt to be credited towards
the judgment delt in the event tche appeal is dJdismissed. Whether through inadvertcnce
¢t lack of experience this was not done in the instaut case. It is toc late to
shiempt to secure the henefit of such interest now. Indeed not even by misguoting
the terms of the comsent crisr e2n this Le achieved. Reference is mede fc the
suswission hhat the order of the Gourt on 5th March 1584 indicated that the imtcrest
carned on seme (Commercial interest as distine: from judzment interest) would be
dealt with im accordance with the rights of the parties as determined b by the ippeal®
indeed mo where does the Court order of Sth March 1984 deal with the questico of
interest as submitted bty the defendant. What the dafence lacks fm judicial sonsz 3
it makes up for with the zeal with which it was presanted. Eot surprising

iy no

judicial precedent or authority for the startling propogitions propounded has heen
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fortheoming or produced. £ have myself been unable to umearth any. Reference
has been made to the rules of Equity and it has been urged that the plainciff
havin, brought his suit in Equity is bound by the rules of Equity and camuot
after a delay of so many years seek tc enforce his rights as'against tha
defendant. The rule of Eguity which would apply here is “where equities are
equal the law prevails™. The plaintiff is legally entitled to the fruits of
his judgment. Both parties hzd a right te proceed. The plaintiff to collect
and the defendant a corresponding right or obligation to pay. The plaintiff
is castigated for nmot proceeding to enforce his tight; but what about the
corresponding obligaticn to repay? The defendant has for many years had the
benefit of the plaintiff’s $650,000.00 T & T. This position has remained
unchanged in spite of a judgment of this Court from as far back as 17th
Gecember 1983. This judgment was followed by the Furpishing of reasons for
judiment which deal comprehensively and logically with all possible issues
between the parties. Hone the less an appeal was filed and a stay of execution
of the judgment afforded to the defendant on his application and on terms to
which he expressly consentad., That stay of executicn expired on the 2lst June
1585 with the dismissal of the defendant's appeal by the Court of Appezl.

It is ie these circumstonces that the defendant seeks to invoke principlas
of eguity.

The application for Garoishee Order is granted. Garnishee Order scught
is made subject to presentaticn of an up to date computation of the amcunts
cue. The gpuide lines to fcllow are that payments must be computed at the rate
of exchange in existence at the date of payment. Interest must of course be
calculated at the fijure stipulated in the judgment of the Court of Appeal.
Costs of these proceedings to be taxed if not agreed are to be paid by the
defendant to the plaintiff. The delay in handing down this decision is
regretted, but careful perusal of the file on this ancicat matter and the
relevant orders and judyments made therein was necessary im order to form a

orrect picture of the issues involved.



