JAMAICA
AN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S CiViL APPEAL NO: 1/92

COR: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. (AG.)

BETWEEN LIONEL GOLAUB PLAINTiFF/APPELLANT

AND AMOS WALKER ET AL DEFENDANTS/RESPONDENTS

J. Vernon Ricketts :nroyuciod by Ruper. McDonald for tha
hppellant

Jack Hines .ns'vuc.e¢ by Michbzel B. Erskins for the Respondsnts

June 2 and <3, 1992

ROWE, P.

Jv o ane conclusien of cho srguments we allowsc @l appeal
and; 26 promised, w¢ pow ovliver cur wrorten reasons for s0 deing.

Thz apprllant f:lrd a plaiat wn the Rusiden Magis:rale's
Court a' SHavanna~-li-mai. In his particulars of clzim he allegnd
Lnat Lhe respondnnts were commiizing acts of trespass ou bis
property. Ho, “herefore, prayed an injuaction ¢¢&Lraining ¢ he
respondents from Cntering o his land and alse damagns for b
Lloss 9 sufferad 45 o resulr of tne zaid acts ¢of respass.

On t*he 3¢d day of Ccrober, LO9B5 whrer ol maiwstr camad up
for wearing, the Lrarnrag Roesidons Magisircans, wich e censenl
af all parties rorough thoid respaciive 2LLOYRBYS, Ordered tnav
Lhe matter be veforyao o My. R.H. Aodersoer, 2 Commissionzda Land
Surveyor. s formal orcer of y1eference was diawn up.  Toe
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Having ascortainad the facis
set out in paraggoapin 3 above,
I laid down on ground thse
l:ne 4B, BC, CD and DE repre-
suzrting Lhe ficontegy eof laads
reglsvercd 2t Volums 590
Folic 50, Velums 427 Folio 70.
» 2lso advisad sy partios
what e road wmus on ground
&% i position ludicatcd on
Plain by the iirnn BCD." [Emphasis
addod ]

The facis do net roveal the dofence put ferward by ithe rospondents
bofore tne matter was veforred Lo Lhe Surveyor. Howevar, from tha
circumatiances it can be inforr:d thei thy respondents werc clalming
that. Coorry Lanc did net cno se the plainviff/appellani's land, but
convanuad bztwosn his parcels of lana and ended at Mr, Vickexr's
land,

Evenrually the matier was raolistace and trial continucd on
the lst day of O¢tober, 1990. At tho contisuatien of the tiial,
the attoxnay for tha respondents staved ihoilr defenes viz. "Tha
Gefence 1s thar the defondants claim % right of way by virtue of
commen usuange for 50 years i resprcet of the bit of land." The
appullant in bis evidopces stated that in 1983 he discovered the
rospondcnts walking “nrough his land. 7v apptarsd to him that his
land was buing utilizod as a means of gaicing access Lo laad
situated behind his which bzlong2d te ons Mr, Vickcers. The appellant
furthor stated thar whe raspondents had cthor means of rcaching
Mr. Vick=rs' land as they could do sc from +»he mein rcad. Thz
raspeondents all suppertcd thoeir defosce of easement by prescription.
Tovy stancd that Cnezry Lens started atl thoe main road snd ended at
My, Vickzrs® prepertly so that 1t ran ithrough thoe appzllant’s
propsihy.

Th= learncd Kesidznt Magaistra+c filad his reasons for
judgment on the 13th Hovember, 1991, Ho stataed the 1ssue in the
cass &8 being “whaoiher there is a right of way at common law beyond

“hs point BCD on the diagram attached to tne Surveyor's Ropert.”
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Ho found chat Cherry Lane =onds at thoe line BCD and chat beoyond
i

-

that linc 1s lend balonging to ~he playnviff/appellent., In his
reasons for judgmaent the loernid Rosidont Magistrabe said:

"Undzx the Lorms of parageapi: 1 (a) of
the Ordix for Surveyer's Roport the
Survaeyor was ro repert on farstly
whire tht road .nds depicred on tha
Gragram attachaed te whe Regisuorod
Tivlss of cae Plainciff, Swecondly,
chit survoyor cughi to cupert whother
LOLE roas was thd only accass by thoe
Dafincants to thejr property.”

He furchor statod:

"It app.ars that the issuc that was put
e e Court was whove the road onds.,

i do not undorstand this issuc e be
oo same 2s wacthgr thors 1s 2 righu

¢f way or rasemcnt av cemmon law over
the plaintiff's land., I° apprars that
the second guestion in ton Ordur of
Surveyor's Repori was concernad wiwnn

an easement of necossity.  Thae Surveyor
daid NOt give any roport on this.,"

Tha learned Rusidopt Magistrawe fourd ihat (he respondents raiscd

the gafence of caseman. by pi:scripiron at the trial. He

acknowleaguea vhat whe trial was nol proisonied on the terme of che
original questions in the Order of ihe Surveyor's Repert, It is
cf wmportance chat he thus said:

“i am of uh view that Exhibit 1 (the
Survuyor's Ropery and Diagram) by
ite~lf <id not doecrrmipnse tho issuo
whethor *hors wag a rignt of way cr
an zasemont Of presciiptios. buyond
wne ling BCD, 1 prefocrvd and accoprad
che evadanen of Lhe defondan:is and

neir Witu.sses as 1o thnis facu."

The loarnsd Rosidsoni Magascrete oben found vhat for over forty
yeacs the respondonts had had uninterrupted access buyend the line
BCD av Cherry Lan: across ihz plainiliff's land. He therafore,
found for tho rospondents.

The appollant appoals from thisz doecisien on *he following
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The Judagmant of thr Learnzd Rusident
lagisirace 18 cantvadictory &nd in
conflici with the evidence grven in
Court.

Tho: Juagm-nt of vhe Loarned Residont
Magisiral: dots not guive sufficrzne
worighy 1o tac findings and roport of
Live Court-appoinicd Survoyoer which
sayse thoye 1s no right of way ovax
e lond of whe Plaint«ff/Appcllani,”

The provasions of socrtion 97-95 of tiht Judicar.urc

(Rosidont Megi
acuLicn., Tous .

beoundary dispu

soractes) Law, Cap. 179 ar applicapla <o

This

s.ctacns purna” plainos Lo b filoa to dotirmipo

Lus or disputl s concorning vasimencts v

righis of

way. Scctlon 101 15 of partacular zpplicetion Lo Lnis mIiiCr.

it r.aads:

"In any sulbt und:r sacticns 97, %6 and
96, or in any coihir suli whord 10 may
br degsirable for (%o purpes. of duvci=—
mining the matlior in isswo, che
Magistrare, 21 he Lhinks (1 cxpudiont
so te do, may mak. ain orac; thst ta-
mateer in contceversy shall be roferzed
(O 4 commiszsioneg survoyor, Or, wilia
the consen. of both partics, ©o som:
ovther fil persod Or parsons wihom oo

hall nominate, and tho pursen o
prrsons s¢ appointyd shall, uader tnu
centrol and dirscuion of thi: Court,
maks & survoy of the lands in guascion,
50 far ag ohe samt may b neCuSsary
o a3scortain and soctle ohe boundary

ine boiweon i osall lands, or the
right. ©f way or othor cascment 1n
disput., or such olher mactar ab

issus as afcresald, ond shall ascervaln
ang setvle v zald boundavy ling, or
rigi!t of way, ou otbur casumant or
mateor as aforesaad, ana shzall, 4f
n.cussary, reki 2 plan or diagzam of
“he said lands, andicating tho boundary
lino, or the right of way, or cihar
casement ... anda shall mekas a report
therzof 2o Lhe Court; and th: Cousc
shall, on & day to be appointed [or
that purpes=s, raks “ho 541d (eport
into ceoneidoration; and 1% shall be
compcront for ¢ither of the partios
Lo take oxceptions Lo hne sald report,
ani the Court shall hear arguments
upon such cxcoptions, and shall allow
or disalleow such uxcepticns, or confirm
the report, as the justico of the case
may app<ar to roguares
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“Provided, that the Court may refar back
he roport Lo tho porsons whe maaa io,
@& to any othicr surveyor <or parson
neminaled a3 aforesalild, for a furthev
repost, witn such i1nstruciions as tha
Court may rhank fit t¢ give, and on
Lt making of sucn furthor roport ihr
Cour'. may procacd as it might have
proccadad on the firsbt roport.”
{Empbasis add~d:

in Whitelock v. Campbell {1970} 15 W.lL.R. 451, Smith, J.A.

ar pag. 4te interpresod tbhy cffocr of this sccecion, Hoe stated:

"H oo 1v s "hhe maLtEr Ln contLoversy'’
thal is refirrid to a surveyor."

He siat«d that tho scchicn maknos no provisien for tho hearing of
cviaence.  and thao the purpose of a oo foronce under scctior 101

is to s~til> toan dispulc botwoeon *ho partios.  in the casc bafora

him Smith, J.iL. remark:c chat the d=2f<ndant had not raised the
quascion of tiile whenr chie action came on for hearing and chas

ithal was the propor time for raisirg 1w, He, “herefore, agreed with
the learned Ruesidant Magiscrave thatl having consentcd to the
riferenca, the defendant could not, &t “he late stage at which ac

did so, raisc Yhe issus of ritle. Smith, J.A. stataed:

"Both ihe defendant and the solicitor then
acting for him conscnted to tho dispute
being rcefcrrea for detcrmination under cho
provisiors of s 16L. In my judgment, in
doing &0 they did pot only admit :-hat
Lhe sols matter In 1ssus was the guescion
of what was the corroect boundery line
accoxrding o the plan and diagram r<fcrrad
re in the cordar of roefovencs but implicdly
underiock te be bound by =ha findings of
the surveyor, subjzct to any zxceptions to
the repov'! as may proparly be raiscd.”

In the casc of Cox v. Shields {1905, 9 $.C.J.B. page 89

the Court held that after fhe survesyor had made his repeor: 1t was
teo late fcr ihe party who 15 unsuccessful in e repert to offer
evidaencw of a boundary acquiesceca in or of possession for the
sratutory period, urless the order or reference spicially resarved
tne question., The Courr waen:t on to hold thet thars were no words

in thz ordexr or rcfercnce from which aay intsnticn co leave any
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gquastion vo be stttled by the Court on <videncs could be gatherad.
To2 Ceourt, uhorefor., held ihart the order eof i Residant Magistracg
adjeucning the considuration of the repore o cnable tha three
acfoendents (cospoadonts) vwo give evidenc: of long possession was
wrong and should ke sov agidr,

In reviowing whe lastant cust, "hreo obsorvations can b~
made. Farsely, tns leearnod Rosidont Mayiscrats was miscakon when
ne ostaled that the Surveycs's Ruport hiad boca meant te ascirtain
"whother [{Chorry Lanc ) was the only accuss by whe daefondants ©o
thelr preperty” thaz is, whathor ‘ho raspondents could plead an
casement by nectssity. The Oracv of Roiferance Lo tha Surveyor was
solely concerned with che pcint at wiich Cherrcy Lano ended, Tho
Surveayer's Roport clcarly established that boundary.

Szcondly, wne real difficuliy in tHhis case 2rose DICHEUSE, 35
the learnec Residont Magistrate said, fnw i1ssues brought before the
Cour:. aftcr cthe Surveyoer ‘s Repert was dons, werwe different foom the
ones facing the Court at the commencament of e action, At first
the issue was mogaly one of boundary butl lawexr the defendants
raiezd the d:ofencr of ap sascmont through the property of the
appellant.

Thirdly, 28 a conszquence of the divergence in issuwes before
the Couri, the Surveyor's Roport dealt wilh only tho fixst issu. of
boundary. D=zspitz this, the loarned Resideny Magisiratce dotermined
Loe case on the basis ©f the existence of an -asemont by prescrip-
ticn. This procedure was clearly orronceus,

The purpose of wha Survayer's Ropor® 1s te setile the
disputr2 between the partiocs. It 1s 1o ostablish facts con which
the Resident Magistrazs can base his dccision. The Raopert will be
the sole basis on which the dispurnsy is 10 be setiled unless tne
parties roserve a gquostion or gquestions for the detecrminaticn of

the Courte oh ouifr ovidobhce.
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Waen the pavtics agreed wo the roferonce they wore impliedly
stating tnat the scle issue te b2 drturmincd was once of boundary.
Tz Report did determine this issus,., It astablished thue
bouidary cf th- azppsllant’s land o be at lins BCD in Exhibit 1.

It gives no indication as to whenlher 3l the ¢nd ¢f Cherry Lane
thoers i3 a nrack or path acress tho appellant's land., Thiz is

50 because the Survioyor wus nol raquired Lo report o sucn 3 matisr
by virtuz of *hc Order.

The pariies '00k no wxcopiligon to uhi Ripory, as was within
tkeir compotencs., Thty rasurvoed ne questions for the derermination
by ¢l Court on evidence apart from the Report. They wore thus
impliedly undertaking to bs Zctvally bound by the findings of the
Suwiveyor. It was clear, hewoever, that in the circumstances this
Report was unable to "scittloe ibe maztor wn controversy.”

Tha defoncz of 2asomszint by prescription was o propiyr onc Lo
aave boon raiscd ¢on the facts in this case. This should have been
don: befcrs Lhe reforance ve the Surveyor nhad bocn made. In the
Surveyor's Repor® it would thon have boon pessible for the Surveyor
to 1adicate whelhor 2 rrack or path cxigsted across the land of +ha
~ppellant.,

In the circumstances, Lhe loarned Riesident Mogistrate should

now have proc:wded to duebormine the cesc on Lho basis of tha new

N

cfence raisd by the respondonts without a2 further reference to

n® Surveyor.

cr

We therefor: allcewed the appral, set aside the ordaer of the
Court bclouw and ordered a new tisal bafore a daffrrent Resident
Magiscraitc. The respondents 21v ordercd to pay cests, fixed at

$500.




