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KERRI P. (l\g.):

This is ar appesad from the judgment of ¢hite, J. delivovod
on 20th December, 1979, ir javour of the plaintiff for $10,000 with
costs Lo be ayrreed or btaoed,

The appellant Company na it name suppests was at all
matcrial times bookmelers holding the nocessary permits and liconeces
under the Eetting, Gaming and TLotteries Act (hereinatter referrcd to
the  Aet). The Compnny opersited 5 brinch shop at Race Course in the
parish of Clarendon and their duly authorised apgent there was o
dMrge. Hamilton, To that shon the plaintiff went on Saturday, November
20, 1976, and comctimes %ﬂyween 10.30 - 11 a.m, placed bets as svidensed

by vouchers Nos. 60037 and 60038 An. form and manner in accordance with

the Regulations made under the Act and published in the Jamaica‘ﬂ“WP***

Sunplement of May 26, 1075 (hereinafter refewmad 4mas the Regulationtel
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The vouchers werc preptrod ond delivered to the plaintiff by
Cecil Hamilton, the hushand of ihe ngont who was assisting her at thaot
time. At or about tihe some time, Amos Palmer the plaintiff's brether,

placed a bet on thrue of the horses sclected by the plaintiflf. His

voucher wag writton up by lirs. idamilton. The bets were accumulators, -
all the selected hors«s woile The plaintiff's accumulations amountud to

$12,619.80 in the a;presate and Amos' to %3,271.80.

In due course imes was paid but plaintiff was refused
payment, The rrounds for refusnl according to Wayne Chin was to the
effect that the procedure for accoeptance of bets as laid down in the
Company's Rules (hereinnfter referred to as the Rule(s)) had not been
complied with.

Evidence an to the procedure obtaining at branch shops

wzs given by Vayne Ciiin, the Accountont and Security-Officer of the

Comp=ny. On raze ¢~y ihe a.ents at the various branches would be
provided with clock-boge, voucher books and programmes. The vouchers

which were in the form appyroved by the Regulations zre in triplicate.

The yellow original is miven to the puntor. The white duplicate ig {thue
copy to be pluaced in Lhe clock=Lug. The third copy is retained in the
book, The <lock-bng according to the witness Horold Anderson,

Irspector attache? to Lh. “etting and Lotteries Commission is a locking
device supplied by Beokmelkers to their apents to sccure the second
copies of vouchsrs issuad,. h.

g2 bnes with vouchers enclosed are

supposed to be lockued 2t ¢losing tims - 12 noon - on Race Day (lecsl

racing) . According Lo Chin Loefore sending his bapgs to the betting
shop the timer is sct onl ottached to the bas, This device ennbles

him to ascertoin on opeuing the brg and examining the clock the time the

bag was closed,
In the instont case the vouchers in relation to the

plaintiff's bets were nmony those not enclosed in the clock~bag.
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The following Rules of the Company are relevant to this
procedures?

"2, 411 offers arce received by us on the distinct
understanding tinat the Client will z2bide by these
Rules, Whother or net the Client be in possession
of our Rulcs, Leaflets or whether or not he has
read these rules.

3. The writing of the Voucher by or on behalf of
the Client shall when it sholl have been sipgned by
the Ccmpony's agent subject to Rule 10 be deemed

to be the offer by the Client to us to accept the
wager or bet therszin written and shall not be
deemed to boe an acceptance by us of that wager or
bet., The time of the offer shall be the time of the
signing of thc Voucher by our agent subject to

Rule 10. The time of our acceptance of the offer
of the bet shall be when thoe locked bag is unlocked
at our head oiffice provided that thercin is found
the security ceopy and the timing apparatus indicates
that the lockiny of the Time Bag took place at or
before the latest time fixed by our programme for
the acceptince of offers to be in respect of any
Race named in the bet written on the Voucher for
the day's racing on which the security copy
discloses the offer te bet is intended and the
presence of the sccurity copy in such circumstances
shall 'ipso frcto' be deemed to be acceptance of
the offer.

6. The Voucher as written shall be the offer by the
Client to wake with us the bet therein written.

7« The Voucher is the only binding document of
wager and in conjunction with these rules constitute
the full terms and conditions covering the wager.

€. All locked bass shall bo opened by us at our
Head Office within 24 hours of receipt of same if
the security copy is not prescent in the lock (sic)
bag then nc controct of wager shall exist between
us and the holder of the veucher and in such
circumstances upon pressntation te us at our head
office of the voucher within thirty (30) days we
will repay the stake money.

9. A4 commission or bet once made cannct be altered
or cancelled excopt by mutual consent.

10. No offer t¢ bet shall be complete and capable of
acceptance unless and until there sh:ll have been
depositcd with us before or at the actual time of

making the offer the appropriate amount of money
staked according tc the voucher.

In a full and carcful judgment ¥hite, J. comsidered, inter alia,
the general principles in relation to a contracting party laying down
conditions precedent to the acceptrnce of an cffer, the incorperation
of the company's Rulus ir “he contract, the provisions of the Regulations

and their effect on the tremnsaction in the instant case.
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Because before this Court the attorneys on both sides in
their arguments were consistent with the stand which they took in the

Court below, it is unnccessuary to review in detail the arguments

that
Whites J. found/there was no evidence to establish fraud,

the bets were placed within the prescribed time (see Regulation 11 post),
and that despite the plaintiff's plea of ignorance of the particular
rules, certain of these rulcs were incorporated into the contract of

wazer, The learned trisl judge in conclusion saidc:

"In the final analysis, one cof the factors bearing

on the conclusion of this case is clarified by the
provision in Regulations 10 and 171 of the Betting,
Gaming ond Lotteries Regulations, 1975, which I have
already qucted, There it is enjoined what procedure
should bz fcllcowed by a boock-meker or his agent when
Yoets are accepted by him," Certainly, this does not
¢ later than the time of the placing

of the bets, at which time "the receiving and
negotintion of Lets" has crystallised and its effect
cannot thercafter be deferred in dependence upon
whether tho bookmeker should approve the laying of the
bets,.

n Anothor factor in the conclusion is that by the
Rules of the defendant company, it undertock that its
agent was under o duty to, and would, place the
vouchers represcinting the punter's staoke in the clock
baz. Failure bythe agent to do so¢ is, in my view,

a failure to perform 2 fundamentazl term of the contract
which nas c¢ffcctively deprived the plaintiff of his
winnings

n Althourh the claim is for $12,619.80, the amount
recovernble as winnings is, by Clause 4 of each of the
Vouchers, Dxhibit 1, limited to $10,000. This limit
applies to the maximum amount payable on the Voucher
"oang/or to - client, in resncct of one day's racing.t

The responcdent by formal notice had challenged the quantum of
the award on the following grounds:

"Phat the learned trial Judge having correctly found
that the defendant/appellant had committed a breach
of a fundamzntal obligation of a contract erred in
law by holding that the defendant/appellant was
entitled to rely upon a clause in the contract, by
which the defendant/appellant's liability for the
said brooch was limited to $10,000.00,



"snd that the plaintiff/respondent will in support
of that _round rely on the fecllowing cases:
Suisse Atlantique Societe dfArmement Maritime & .. .
Baotterdamsche Kolen Contrale (1967)4,C. 1. -
Farnworth finonce fazcilrties Ltd. v. Attryde (1970)
CTRVTUR. 77k,

Narbutt's Plasticine Ltd. v. Wiyne Tank and Pump Co.
LU0 T RVER. 2250 o

Before as he conceded, (quite rightly in my . view) thzt the
gonwention therein was not maintcinable in the light of the recent

deciion of the House ¢ Lords in Photo Production Ltd. v. Securior

Tranvort Ltd.. 4798§7 17 AL, T,R. 550 as awplied by this Court in

Suprete Court Civil Anpeal, No. 57/78 - Harbour Cold Stores Ltd.
(unreported) dated Janunry 22, 1982 /Pest/,

(”“‘ Tor the ppellant the following grounds were presented as

e

raising fundamentzal questions of law.

"(i) The learned trial judge erred in law in helding that
a liookmaker holde himself out as intending to pay
winnings cn whatover bets are laid with him without
fraud on the part of the bettcr in that the book-
maker clearly indicates that the transaction is
subject to his rules. = : '

"il)  The learned trial judge erred in law in holding that
desyite the rules of the appellant it remained
liable by rzason of the circumstances of the agency
of the operstor of the betting shop.

&NJ' (iit) The learned trial judge erred in law in holding that
Regulations 10 and 11 of the Betting, Geming and

Lott: rics Regrs 1975 prevent “he parties from submitting
to terms ol dealing which prevent acceptance under the
law of contra:t from being deferred or made conditional
on t's fulfilient of specified ~ondit'ons.

The " earncd trisl judge erred in lav in holding that
fail re of the agent to place the youcher in the
clocs=bag was a breach of a fundaméntal term of the
contvact, in that this begs the question of whether
or n't there was o contract and no such issue was
raiszd in The trisl.

(iv

The questions arising may be sumnarised thus -

<»w\ (1) Whe'her or not a contracy came into being having regard
to Lhe taerms of the appellant's rules., '

(2) Whevher or not the Regulations . and in particular,
Regrlaticns 10 and 11, prevented a contracting party.
fron stipulating that he shcould not be bound in the
eveut certnin cconditions precedent were not met -
in ¢h~ instant case that the vouchers had not been duly
lockcé in thz clock-bag in the manner prescribed by
his rulcs. o ‘ ' ' '
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Dr. Barnett submittec thatfa‘pafty was free to specify the point
at which his acceptance of zn offer‘should materialise. Purther,
that a condition vrecedent h;d been stipulated by the rules und the
conditioﬁ p£écedeﬁf net having been fﬁifiiled no binaing contract
came into being, HG arzuaed that ’ Régulation 10 (2) prescribed the
minimum procedures to be followed by a bookmaker in negotiating a bet
- but does not determine the contrmctual,rigﬁts of the parties. The
regulation does th prqhibit a‘bookmaker fr;m laying down conditions
relating to the accentance of bets. Agaihst the background of the rules,
the agent's’acceptance of the béts did not ereate a binding contract -

the agent's authority being only to receive bets. "Accept" as ussd

{;”\ in Regulation 10 should not be interpreted as effecting an “acceptance®
N capable of ercating 2 binding contract.
Mr. Codlin in reply c¢ontended that the bockmakert's rulc deforrine
acceptance was contrary to Regulation 11 and was therefore inoperative,
He submiftéd that the respondent haviﬁg piaced his bets within the
prescribed time and tho procedures in Regulations 10 having been complied
with there was a velid contract of wager. "Acceptance™ in the
regulations was useqd ig o contractual sensc. He contended that the
<N} cases of Chin v. Watson, etc. and Lyn v. Watson 150537 resting as they
N did on théir particulxr facts audkhay;ng.regard to the Regulations
then existing were distinguishable.
The rival contentions will now be considered.
Regulation 10 (2);
"Every boclkmsker's permit shall be subject to the
following conditions and such othér conditions as
the_Commission may stipulata inithe.permit:
Q_/} - (2) Thc holder Qf’the?permit shall -

(2) prepare in triplicate in respect of
all bets accepted by him -

( 1) on horse races held in Jrmaica,
vouchers in the form set out as
Form No. 8 in the Schedule here-
to;



(b)

(c)

(¢)
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on horse races held cutside of Jamaica, vouchers
in the form sct out as Ferm No. 9 in the said
Schedule heretos

deliver the original of each such voucher to the
perscn moking such bet;

deliver to the Coumissicn the duplicate copy cof
each such voucher tegether with a duplicate of the
Returns of Bets :nd Levy and Bet Winnings Tax

made to the Collector General in respoct of such
vouchers within fourteen days after the prepsaration
of each such voucher ~nd sha2ll indicate on the
duplicate ¢f ¢och winning voucher, the sum paid

out in respect of that voucher;

to keep the trinlicate of each such voucher and make
it available at all reasonable times for inspection
by the Commisslon or by any person authorised in
that behalf »y the Commission;g

delivzr to the Commission for inspection the receipt
from the Collector General for the payment of levy
or bet winning tax or both within twenty-one days of
the preparation of the voucher to which the payment
relates.

Regulation 11:

"A bookmaker shall not in respect of any horse race
accept vouts cn any such race, after the time
prescriwed for the acceptance of such bets.

Regulations madc and pubklished in the Jamadica Grzette of 22nd

Moy, 1974 prescribed the time during which licensed premises may be

opened: -

"The Second Scheiule to the Act is hereby amended by
deleting paragraph 2 thereof and substituting therefor
the felleoving, as paragraph 2 -

2. (1) The time during which licensed premises may
be opened to effect betting transacticns
shall be: 7.00 a.m. to 9.30 a.m, and
4,30 pem. to 7.30 pem. Monday to Friday:
7.0 a.m. tc 12.C0 noon on Saturday, so,
however, when horse racing is held in Jamaica
on an approved raceccurse on any weekday other
than a Saturday, the time for opening shall
he 7,00 a.m. to 12.00 noon on such day.

(2) Licensed premises shall be closed throughout
Goced Triday and every Sunday and at all other
times (other than the times for opening
specified in sub-paragrah (1)), and shall not
be used for sny purpose other than the
cffecting of betting transactions."
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The Scction rewloced by these regulations merely provided:

"The licenscd premises shall be closed throughout
Good Fridny, and every Sunday, and at such other
times, if any, as may be prescribed, aznd shall neot
be used for any wurpose other than the effecting
of betting tronsactions. ™

What is a bet?

"The cssence ¢f a bet is that on the determination
of an event in onc way the first party wins and
the sccend loses. " Attorney General v. Luncheon
and Sports Club Ltd.,/1929/ 4.C. %00 at p. hOG.

"In ordinary understanding a bet 1s made when one
person stakes money or scme cther valuable thing
agiinst money or other voluable thing staked by

another =werson upon the condition that the person

wkose prediction as to the result of a future uncertain
event proves incorrect forfeits his st:ke tc him whose
prediction proves correct. " Police v. Thomas, /T9667

N.7.L.,R. 1008, ;er Wilson, J. at p. 1010.

"The payment of z bet made and lost is not betting.
Tle betting has been done before." - Bradford v. Dawson,

/78977 1 9.3, at p. 3711,

From these Jcfinitions it is clear thot Regulations 10 and 11

which deal with the rceceiving 2nd negotiating of bets and the formalitics

to be perfected M“accepted! and its cognates must bear a contractual
meaning.,
Regulation 10 (3) rzads:
"he holcder of the permit shall, if he authorises
any person to reCeive or negotiate bets as his
gservant o agent, ensure that such servant or
cgent chserves the foregoing conditions in like
tanuer as i such servant or agcent were the
Folder of the pnermit, "
In the 1ligh* c¢f tacse provisions it is untenable to say that an
~zent duly authorised in the form and manner provided by Regulation
16 is not empewcred oo accept bets and 1s in effect no more than a mere
courier to convey the bets so pluced to a place of acceptance ~ the
heada oiffice ¢f  the compony. The helder of a bookmaker's permit is
expressly subject to =he conditions imposed by the Regulations. It
therefere lies not in thz bookmaker's pewer to demote his duly
authurised agent to o ore mossenger. His obligations under the

Regulations rreclude him from sc doing.

-
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accordingly despite the roll-up form of rule 3 when read and

~3

constried with Rulec 8 it is clearly designed to treat the bLets placed
at the branch shops as mere ffers, The Rules therefcre conflict
with Regulations 10 and 11 in the following respects:

(1) In making the auent a mere conduit for the bets
placed ot tho branch shop.

(2) In making the head office of the compuny the place
of acceptnnce of bets notwithstanding there was
complinnce with Regulation 10.

(3) In c¢eferring the time for accueptince to the opening
of the clock~bag which would be at a time outside
the time proscrited by Resulation 11.

Tl'n conseaquences of these conflicts will be considered from
two aspects:

(1) Whether it vwas open to the boockmaker to impose rules
in conflict with Regulations 10 znd 11.

(ii) What effect the existence of these rules have on the
validity ox enforceability as a contract of a bet

placed in acecrdance with those Rezulations?

Dr. Barnett had contended that the regulations did not compel

the creation of a contract and he deubted whether deéespite its omnipotence,

the legislature coulﬁklugiGlate tc this effect.

I am not uns

»re that it has been held that where the rights
given in a statwte have bcen cnly private rights, unless in addition
there is'= clause excluding o power of contract, such rights as far as

they are personal rishts, may be parted with'cr removed by contract or

voluntary renuncintion.  Great Bastern Railway Co. vs. Goldsmid /1884/

H.L. (B) 9 4.C. 927 at pp.936-7.
However, it would sc¢em ctherwise where the act, in the public
intercst clearly sets cat a course of conduct to be followed, and

which it impliedly prohibits contracting to ‘the contrary. Salford

Guardians 'v. Dewhurstg‘éTO:§7 H.L. (E) A.C.P. 679,

The scheme of the act and the detailed procedures of the
regulations nre ~lcarly iadicative that the legislature intended to

provide a ccuprehensive code and to place upon the hockmakers holding
permits. anid

/licences ander the act an inescapable obligutidn to comply with the

proccdures. Thus section 8 (2) provides:
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WEvery bettinrn office licence, bookmaker's permit
or betting asency permit granted by the Commission
shall be #or such pericd and subject to such terms
and con’iticns as may be specified thercin, and may
be r:ine in such manncr as may be -rescribed. Y

And Regulation 10 (supra) imposes syecific cenditions,
Section 5 (1) of the Act provides:
“Phe functican of the Commissicn shall be to

regulate and control the operation of betting
and gaming ond the conduct of lotteries in the

snd to carry out such functions as are
to it by or in pursuance of the

provisionsg of this Act or any other enactment
and, in particular, but without prejudice to

4

the gencrrlity of the foregoing -

(a) to examine, in consultation with such
organisations and persons as it

conzlders appropriate, problems relating
to the operaticn of betting and gaming and
the conduct of letteries in the Island;

(b) Gt cectastsssctesressssanscssanaraccsasases

(C) ..DI.OI..'I.I.."I....0..0........‘..0....
and Section 6 (1) -

tThe Ministsr may, after consultation with the
Chairman of thée Commission, «ive to the
Commissicn dilrcctions of & general character

as tu the rolicy toe be follovwed in the excrcise
or discharge of its functions in relation to any
matter apvearing to him te concern the public
intcrest; ond the Commission shall give e¢ffect
to any such directions.

There are provigicns for the application, grant of, suspension
or revocaticn of licences and permits, power for the Commission to hold
or causg tc be held investicaticns with a view to suspension, variation
or revocation of licencecs; to delegnte functions and te hear and

detcrmine appeals in relotion to the exaercise of any delegated function.

Part IITI of the Act containing 41 scctions is devoted to

Betting and Bookmaking:. The Act also deals and/or defines ‘'pocl
betting", "starting prices®, nnd Vtotalisator odds". From the terms

and tenor of the Act it is clear that the legislature was concerned
with the »public intcrest not only in the matter of revenue but in
protection of the hetting ;ublic. By the dictites of the stutute
valid contracts of waser must comply with the procedures and neither

bookmaker nor punter is free to act to the contrary.



In any event, tue bockmaker is precluded from so doing

because of his irrevocatle cblizations as 2 permit holder while in the
case of the punter even if he had power to waive wh=at is a condition in
his favour the infercace is incscapable that he could ncet have had in
contemplation ncr weuld Lz hove agreed to the acceptance of his bet
being deferred to » time that may very well be after the race was run.
This would be contrary t¢ the very nature of betting. Bets plnced
within the prescribed time and in accordance with Regulation 10 (2) if

not rejected must bec considered as accepted by closing time.

In so helding. T must not be taken to mean that a bookmaker

cannot by asiute rules incorpcrate in his contract conditions exempting

or limiting liability previded they are not in conflict with the Act

and Repulations mace hereunder, Indeed, the lezrned trial judge

quite correctly gave offect te the rules limiting 1iability to $10,000.
Here I am concerned with whether or not the Lookmaker is competent to
defer in tihe manner preoposcd by his rules in the instant case acceptance

of = bet placed in accordouce with Repgulaticn 10 in a duly licensed

betting shop with aagent duly authorised and within the prescribed time.

I am constrained to answer this in the negative. Regulation 11 is go clear,

concise, und conclusive thnt to escape its ambit there are special

provisions for lay off Lcts, In that regord Regulation 2 provides:-
"(i) ® 608 0 00 00 40 8 D VT OO PO OO T OLE SO SN OSEETSTE
(li) 0 400 064600 060% P 0P ODLESIENsLLSOINEOCOSNEES

(iii at the time when the fresh Let was made the
first bookmaker informed the secend bookmaker
that such fresh bets was made for the purpose
of laying cff his contingent liability; and
(iv) where the bet relates to double or multiple
events such fresh bet was made hefore the
dzterninstion of the first event. W
In the instant znse the offer and acceptance of the bet having
been effrcted in accordance witn the procedure specifically laid dewn
in the regulations and within th¢ prescribed time a binding contract
had come into heing. sccordingly the defendant company's rule

amounted to 2 vain endeéavour to unde what had been validly and correctly

donee.



- 12 =

As was said in Nicclcne Ltd. v, Simmonds /19537 1 Q.B. 543

at p. 551:

N take it to be clcar law that if one of the parties
to o coatract imserts inteo it an cxempting condition
in his owr faveur, which the other side agrees, and it
afterwards turns out that that condition is meaning-
lesz, or what cemes to the same thing, that it is so
ambicus thrt no ascertainable meaning can be given
to it, tart does not mean that the whele contract is

a nullity. It cnly means that the exempting condition
is 2 nullity ond must be rejected. It would be stranze
indeed ii a wporty could escupe from every one of his

oblircaticns by inserting a meaningless exception from
some of them, ©

In the circumstances and by parity of reasoning I hold that the
rules seeking to defer accentance of the respondent's bets in
contravention of Regulation 11 must be considered as an ineffective

addendum tc the valid contract.

In sc deciding I om not unmindful of the decisions in John Chin

v. Watson's (Off Coursc Betting) Ltd. /T97%/ 12 J.L.R. p. 1431 and

Eustace Lyn v. Watson's (Off Course Betting) Ltd. C.L. 1974/1.003

unreported, cited and relied upon by the appellant's attorney.

In the fermer case Rowe, J. (25 he then was) had to interpret
and give effect to ths followiang rule of the dofendant's company -
which rule he held had boen incorporated as a term in the contrsmct:

"No bet will Lo regarded as such or as having

L N

been accunted until it hos bgen locked in the
timing apparatus supplicd by us before the set
time of the race(s) and before the result(s) of
the specified events are known., "
I have had the benefit of reading the draft judgment of
Campbell, J.A. (Ag.) and notc his comparataveanalysis of that case with

the instant case, I commend him for his industry. For the purpose

of distinction I am content to make the following observations:

In Chin's cnse two broad questions arose for determination:

(1 Wns the rule incerporated as a term of
the contract?

(2) If it was ¢1d it exempt the defendant
from linbility?

The learned judge answored beth questions in the affirmative,
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2

On the face of it Watson's rule 2 éiffers substantially in

tenor and intendment from the rules in this case. Seccnidly, it is
not in conflict with fn. thon existing regulations. Thirdly, it

contemplates the bet boiny accepted before the start of the race.

In fact Rowe,y J. was not called upon te determine whether or
not the rule was in conflict with any of the current regulations. Hzd
the question arisen exporienced and concernsd with the practicalities
of the law as he cbviously was, it is unthinkable that he would have
held that a bookmnker was comuotent to defer acceptance of a bet until
after the horses had passed the post.

In Lyn's case before Wilkie€, J. the defcnce, as accepted by
the trial judge, was tc the effect that the plaintiff in laying his bet
contravened a rule cof the company which provided that bets would not
knowingly be accepted from members of the company's organisation. The
defendant acted in coellusicn with his wife whc was at the time employed
to the company ~ndi the b.ts were placed at the betting agency managed
by har. On this ground he quite correctly, in my view, gave judgment
for the defendant.

It was pleaded in tae alternative that under the company's
rules, the defemdunt had cxerciscd his right to refuse and disqualify
any investment if the defondant was not satisfied with the bona fides
of the bet. Wwilkie, J. found against the plaintiff's plea of ignorance
that the company's rules viere incorporated into the contract. In dewling
with the alternutive contcntion he applied the “rule of law theory®
that an exemption clause 4id not cover a fundamental breach.

In view of his “dccision on the first limb of the defence his
treatment of this aspcct in which he decided against the defence must
be considered as obiter. In zny event Lyn's case ante-dated the
decision of this Court in the Harbour Cold Stores Ltd. case (supra).

In the light of this latcr casc ths Yrule of low theory! can no

longer be regarded as o principle of general application. As was held
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in Photo-Production Ltce ve Se¢curicor Transport Ltd, 479897 1 All E.R,

at pe 556 and quoted with approval in the Harbour Cold Stores Ltd.
case:

"There was no rule of law by which an exception
clzuse in o contract could be eliminated from

a consifcretien of the sarties' positicn when
there wne a brench of contract (whether
fundamentcl or not) or by which an exception
clause could be deprived of effect regardless

of the terms of the contract, because the

parties were fres to agree to whatever exclusions

or mocdificatisn of thelr obligations they choose
and therefore the question whether an exception

clause applicd vhen there was a fundeamenta
brench, brench of a fundamental term or any other
breach turned on the construction c¢f the whole of
the contrzct including any exception clause, and
beczuse /Per Lord Diplock/ the parties were free
to reject or modify by express words both their
primary obligntions to do that which they had
promisc and ~lso any secondary obligations to

pay damzyges arising on breach of a primary
obligation. ¥

In the instant case, because of my interpretation of the
relevant rules nnd mny viesws on the effect of their conflict with
the Rerulations this question does not arise for determination.

I now turn to thce alternative submission of respondent's
atterney. It is in effect that the appellant cannot by failing te do
what was necessary to bring the contract into being rely on that
failure to wrevent tho formoticn of the contract, that by
the appellant's rules - Rulus 54 and 55 - a duty is on the agent to
place the copies ~f the vouchcrs in the clock-bag and failure by
the agent so to do could nct be relied on as preventing the

formation of the ccantroct.

He relied on, the ¢nse of McKay v. Dick 178817 A.C, p.251.

Dr. Barnett's sharp ond pointed reply was to the effect that
that case was concerned with performance in and not formation of a
contract. I am in agrecwent with this. Mr. Codlin reads too much

4

into McKay v. Dick, In that case:-

S5 1.
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"By 2o written cortroct A. agreed tc buy of B

a dizging machine,

conditivns, one of

if it fulfilled certain
which was that.-it should

be cupable of excavating a given quantity of
clay in o fixed time con a "properly opened-—

un Tace® ot Lo C.

roilway cutting, The

machine failed .ot ancther cutting to excavate
_ the requirel cuantity, and on its beinr remcved
<;;> to the Y04 cutting and tried at o face nct =
/ "oreverly onencd-upY cne, and bresking down,

after a
any furthor trial
machine, ¥

It was held that -

"If, in o cose

doys work, A. refuscd to give it

cr to pry the price of the

contract ¢f sale and delivery,

@
which mekes acceptance of the thing sold and

payment of %%
thingz 1
prevents tho
the condition, the
satisficd, 7

—ossi

I
ne price conditional cn a certain
ng done by the seller, the buyer
) bility of tue seller fulfilling

contract is to be taken as

\
(\/” As Lord Blackburn put it at p. 263:-

"I think I may saf

¢ly say, as a general rule,

that whcre in a2 written contract it appsars
that both parties have agreed that something

shxll be

done, which cannot effectually be

done. unless Loth concur in doing it, the
construction of {the contract is that each
agrees to ¢o all that is necessary to be done
on his part for the carrying out of that
thing, thousrh tnere may be no express words

to that elffect.

What is the purt of each

must depend on circumstances, U

S Although in the Judgment

.
s <
&X
)
/

the principle is enunciated in the

didactic style of the period it is nevertheless clear and €“nsonant

<

with good sense. It is in effect that where there is a contract of

executory consideration - i,e, with outstanding cbligations to be

performed by either party - and a step to be taken by one party in

pursuit of performonce is dopendent on the other paving the way, the

party who fails to toke the'initial action cannot rely on his failure

as a ground for repudiuting the contracts The proposition, therefore,
(l-) rests on the existence of o valid contract and is relevant to cases in

}

which there arc inter-dependent acts of perform-nce.

There remains Dr. Barnett's oclternative argument that if the

'

acceptance of the et iu contrary to chulufion'ﬂﬂ then the contract

would be illegal and consequently unenforceable, - This is like

1

"
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a gambler's last despernte throw of the dice. The position taken
up By the respondent is tﬁat there was a valid contraét hade in
acccrdance with the rolevont rogulatioﬁs; ‘while that éf thé appellant
was that no contract Lad come inte belng because the conditions for
acceptance as prescribed Ly the rules had not been met. Those
diametricaliy opposed mositions do not admit of any via medin.
In the circumstances, the gquestion of there being an illegal contract
based upon accéptance of a bet‘nfter the prescribed time does not
drisé for determination,

For these reascns I vould dismiss the appeal and affirm the

judgment of the court below.
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ROWE J. A,

On Decenber 20, 1979, White J. (as he then was) zave

el

judgment in favour of the Respondent in the sum of 410,000,000 with

wm

cogsts tc be apgreed or taxed on 2 claim wiich allegsd that the

respondent had placed “wo winning bets with tae appellant through

its accredited agent and that the respondent had refused to honour
the bet and pay the winnings.~ The two guestions raised ou anpeal
were firstly as to -Mmether & contract of wager came into beilng having
regarc to the oppellzanits »ulos ond secondly as to whethar the
provisions of the Betting 3dauing and Lotteries Repulntions preventad

the contracting nartizs from ctipulating “bat the

-herr should not be

contractuzlly bound excert where the beting vouchers had bsen locked

in ths clock hag br a cer

ot

ain tiwe and dealt with sccording to the
bocoknakers rules.

The app=llt. the holder of a bookmaker!s pearmit under
the provigions of the Betfiny, Gaming and Lotteriss fct, 1965, was

on November 20, 1976 caricving on busivness at its Head Office in

\

Kinzston and at hranches throughout the Island., It had a branch

office at Race Course in Zlarendon and its agent there was Mrs. Norma

Hamilton and it appewrs she vas assisted by her husband Cecil Hamilton.
g C B T . .

The appsllant contanded that in the course of its business it formulated

certain rulss which it displayed in its betting offic: al Race Course and

he vouchers which it igsued to puntars made spacific reference to the

fact that the transacticu was guverisd by the coupxny'’'s rules. The
learned trial judge in hie w»itten judament said:-

1 accapt that ths Rules ware displayed in
the Bettinz Shop, at the materizl tive,
in such a2 way that as a resular punter the
Antiff would have long been conversant
thore ules."

The vouchers which t!s respondent said he recosived from Cecil
Hamilton on Nov=mber 20, 1976 when he placed two accumulator bets for
440,00 and $23.00 respectively, apart from referring to ths fact us to

wiaers the appellant's rulzs could be found and to 1 limitation of
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liability to a sum of %10,000.00 in stated circumstances containcd the
following provisions: -

"1, A1l bets are made subject to our rvles
- and to amendments or additions thereto made
<;J} by us and published before the date of the
g bet in any daily newspaper and these rules
and suci amenditents and additions govern all
wage: 5 between our patrons and ourselves.

2. All bets made at our branches or

agenciles are subject to our rules, and to
conditions governing bets made at our branches
or agencias.?®

When recourse is had to the Rules of which notice is given on
the voucher it is found that Rules 2, 3 anl 6 contain the following
provisions: -~

(\\> "2, All offers sre received by us on the

- distinct understanding that the Client will
abide by these Rules whether or not the Client
be in posszession of our Rules Leaflets or
whether or not he has read these Rules.

2. 'The writ ng of the voucher by or on behalf
of the Client shall when it shall have been
signed by the Company's Agent subject to Rule
10 be deemed to be the offar by the Client to
us to accept the Wager or Bet therein written
and shall not be deemed to be an acceptance by
us of that wazer or bet. The time of the offer
shall be tare time of the signing of the voucher
by our agent subject to Rule 10. The time of

s our accaptance of the offer of the bet shall be
(M,f when the Locked Bag is unlocked at our head

office provided that therein is found the
security copy and the Timing Apparatus indicates
that the locking of the time Bag took place at
or hefore ths latest time fixed by our programme
for the acceptance of offers to be in respect of
any Race naned in the bet written on tho voucher
for the day's racing on which the security copy
discloses the offer to bet is intanded and the
presence of the security copy in such
circumstances shall 'ipso facto' be decmed to

be =acceptance of the offer,

6. The voucher as written shall be the offer by

- the client to make with us the bet therein

(\] written. Any assistance which our servants agents

- or employses may pive to Clients for this purpose

shall be dgemed to be a2 service verformed
zratuitously for th: Client at the Cliount's
request. It is the sole responsibility of the
Client to ascertain that his requirements have been
accuratrly recorded to his satisfaction by care-
fully checking the voucher by whomsoever written
and the handwriting on the voucher for all purposes
of tho contract of wager botwesn the Client and
ourselves ba then accurataly to sat out the offer
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"to be which he makes with us. It is =
term and condition of the proposed
contract that in accepting the voucher
the Client warrants to us that it
accurztely eXpresses the bet which he

.0ffers to make.?

The respondent, who, on the judge's finding knsew of the appellantt's
rules, said he purchased his bets between 10.30 andi 11.00 a.m. on November
20, 1976 and the judze so found. Incidentally his brother said he too
purchased beots at this betting office at the same time on the same day (but
from Norma Hamilton) and on tho szme horses in the same riaces as did the
responient. His voucher was found in the appellant?s clock bag when it
was opencd at the head office =nd that brother was paid his considerable
winnings without demur, As the appellant's rules indicate, the system
which the appellant devised to conduct betting operaticns =zt branch offices
was that bets having beon written up in ths prescribed form, one copy would
go to ths puntar, one would remain in the voucher book and one copy would
be placed in thz clock bag .ndl this bag would be locked wnil sznt to Head
Office. The purpose of the clock bag is solf evident. The person
accepting the risk wishes to ensurs that bets are not made by venal persons
after the results »f the rac2s are known. The clock will t»ll the time
that the bag was locked and place beyond arzument the time before which a
bet found thercin must have baen wmade. On this November 20, 1976, the
appellants clock bag collactor came to him botween 2.30 and 3.00 p.me. with
the clock bag from Raca Course and also handed over 2 large number of
'white copies' which accordinz to his security system ought to have been
in the clock bag. Mr. “ayne Chin whn gave evidence for the appcellant
before White J. said he was nol impressad with the demeanour of the
Collector who hand=d ov:r the lockoed clock bag together with the loose
vouchers and so he made a quick search through the loos: unsecured vouchers.
He came upon the two largs bots of thz respondent which were in fuct the
largest of all the bets inside or outside of the bag. By the tiue the
clock bag reached him all th- four races covered by the respondzut's bets

had already been run. Mr. Chin's evidance was that he bhad in force
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ancillary procedures which although not provided for by the company's

rules were intanded to mest exceptional circumstances where an agent
omittzd or neglected to place a voucher in the clock bag when he ought
to have done so. He outline? these procedures and said that in the
instant case the agent did not make use of any of those supplementary
procedures and conseguently he could not be satisfisd that the responlent's
bets ware made in ths prescribed time and relying upon the nrovisions of
the appallant's rules he refused to honour the bhets.
Dr. Barnett submittes tua-t a party is free to specify the time

at which his acceptance »f an offer should become effective and that a
party may stipulate the conditions preccedent to his acceptance becoming
effective. This proposition was accepted by White J. when he said:

"Qf course T am aware that onz party

may state a conditien 'as to where

acceptance is to be deemed effective.

Such 2 case was Robophone Facilities
Limited (1966) 1 T,L.R. 1427.7

As Mr., Codlin 4id not dispute this proposition of law I can pass on with
the comment that Lord Denning 1.R. thought that on thz facts of the
Robophone case, referred to in the judgment of White J. there was no
conclude? contract. Dr. Barnctt further submitted that there cannot be a
concluded contract formod at a point of time earlier than that stipulated
for by the person accspting the offer as the effective time of his
accaptancee In his view once White J. found that the company's rules
were applicablz, in that the parties were aware of their provisious, it
followed that the appellant had sufficiently indicated that it would not
accopt ths offsr unless the voucher was placed in the clock bag =and

found within it when it was opened at the Head 0f{ficu. He argued that
naving regard to the facts, the legal result of the judge's finding was
that a condition precedent had beer stipulated for by the torms of the
appell nt's rules and there was no binding contract in existence as that

condition precedent had not besn Julfilled:
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Another line of ,ttack was mounted on the trizl judge's
judgment. The judge roclied upon Regulations 10 and 11 of the Betting
Ganing and Lotteries Regulations 1975 to say:
<ir> "There it 1s enjoined what procedure should
g be followed by a bookmaker or his agent

when 'bets are accepted by him.' Certainly,

this dozs not envisage a stage later than

the time of the placinz of ths bats, at

which time, 'the receiving and negotiation

of bots! has crystallised and its off.ct

cannot thereafter be deferr-d in dependence

upon whether thoe bookmaker should approve

the laying of the bets."

As to this part of the judgment of White J., Dr. Barnett
submitted that Regulaticn 40 (2) of the Betting Gaming and Lotteries
<;; Regulations 1975 which prescribes tho procedvre which should be

followed by a bookmaker in negotiating bets do nnt determine the con-
trzctual rights of the parties nor dees it prohibit th: bookmaker from
l2ying down conditions as to when his acceptince of the contract of
wager should become effective. According to Dr. Barnett, the Regulation
secks to ensure that proper records are kept of betting transactions for

the primary purpose of protecting the revenue. TFurthermore he argued

that if the effact of the Regulation was to prohibit an offuer or

(_N} acceptance being made on the terms set out in the appellant's rules the
effect would be that no valid contract came into existence as the statute
did not set out to write in implied terms in the contract of wnger, as
for instance is done in the Sale of Goods Act.
Mr. Codlin's submissions may be summarized thus:
"(a) Wagering contracts in Jamaica are governed
by the Betting Gaming 2nd Lotteries Act and
the Regulations made thereunder especially
Resulations 10 and 11 of the 1975 Regulations.
s (b) Such rules of the appellant which misht have

been applicable teo the contract of wagering
as are inconsistent with the statutoery
Regulations are vold ~nd inoperative.

(¢c) The ovidence makes it clear that so soon as
Regulations 10 and 11 were complied with on
Novsmber 20, 1976, = binding agreement cane
into force.
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and for this final
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"Byen if rule 3 of ‘the appe llqnt's rule
ware‘appllcxoln to the ;nstant case theu
applicant could not by his own wilful
act or negligunce or that of his agent,
fail to perform an 1mportant term in the
agreament ~nd thcn roly on that ftllur
as a defence,

submission he relied upon the decision in McKay V.

Dick

Regulation ﬂQ§(2) and 10 (3).§f thé'RegulétiOn$ ofk1975 made

virtue of the Betting Gaming and Lotteriecs Act provide: -

(2)

()

"“v 2y bookmaker's permlt shall be subject
to the follewing conditions and such other
condtitions as the Commission may stipulate
in the permit.”

The holier of the psrmit shall.

"(a) prepare in triplicate in respoct of all
bets accepted by him:

(i) on horse r-ces held in Jamaica, vouchers
in the form set out as Form No. 8 in the
Schmdulo hercto;‘

hl) on horse races held outside of Ja W“lca,

vauchers in the form set out as Form No. 9
in the said Zchedule heretns,
“b) dglivgr the originnl of eaqh‘such voucher
to the person .making such batg

fc) deliver th the Commission the duplicate

by

copy of each such voucher togétaor with a o e e

duplicate of the Raturns of Bets and Levy
and Bet Winnings Tax made to the Collector
General in respzct of such vouchers within-
fourteen 4. wys after the preparation of cach

~.such vouchar and shall indicate on the

duplicwtv of each winning voucher, the sum
paid out in raspect of tnkt vouchers

(4) keep the triplicatefmf_each such,youcher
and moks it availlsble at all reascnzble times
for inspaction by the Commission or by any
person authorised in that behalf by the
Commissinn;g

(¢) deliver to the Commission for ins-ection
the receipt from the Collectnr General for

tha paymsnt of Yevy . or bot w1nn1nps tax or |
both within twhnty-cnc davs af the preo r\u.an
of the voucher tn which the pa yl‘nt relates

Thé hﬁlﬂar of thn*permit shall; ifkhe‘ T
Atherises any person, té recaive.or negotiate
bets as his sérvant or.oagént, ensure thiat such
TOFVJWt or agsnt obs nrv*s the foregoing
conditions rin-1iks ‘manner «s.if such ‘servant:
ant were, the holder of tho porait.”
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Then Regulation 11 prescribes:

"1. A bookmaker shall not in respect of -
any hsrse rac: accept bats on any such
race, other than 1lsid off bets, after the
time prescribed for the acczptance of such
bets.”
A fair construction of Regul=ztions 10 (2), 10 (%) and 11 ~f the Betting
Gaming and Lotteries Regulations quoted abovz would lead to the clear
cnnclusion that an oral bet would be unenforcaable and equally unenforce-
able would be 2 bet maide after the reswlts of a race had become known.
There is nothing in *thnse Rejulations to indicate fhat a bookmaker may
not make his own rules tc resulate z2nd facilitatez the2 conduct by him of
the business of bookmaking, = highly speculate venture, and one which
humsn experience shows to be productive of elaborate frauds usunlly

hatched by men with zn itch to obtain the rolden egsg and the grese as well.

The two cases decided in Jamaica and referr:d to in the judgment of Yhite

J. and again citad b2forc.us viz: John Chin v, Yatson's (Off Course Betting)

Lt2 Cl. 1152/72 February 19743 and Bustace Lyn v. Watson's (Off Course

Betting Ltd Cl. 1974/L003, proceded on the basis that the bookmaker could
make rules binding on the punter. In the case of John Chin, the rule
whiqh wAaS upheld_by the Court made provision thst the vqucher sheculd be
ené}qsed in fhe clock bag. When th» clock bag was cpened 2t the
book@aker;s Head‘officeggoucher was founi.therein to match the cne produqed
by the plaintiff and so he lost his case. In Bustace Lynts case, there

was a rule which provided th t no meuber of the bookmakesr's organization

or of that member's immediate family shcould placc 2 bet with that
bookmzker. In defiance of that rule the plaintiff pliced a bet with his
wife, an employee of tha bockmaker, and he tgo_lost his action and his
claim tn recover the amouﬁt which the "winnipg voucher" purperted to show.
In neither case was the point raisad fhﬁt the bnokmaker's rules were

ultra vires thz provisions cof the Ragulations which were substantially
similar tn those contained in Regulations ﬁO énd 11 of the 19?5

Re5u1ations cuotéd hereina
7 1
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In enacting Regulations under the Retting, Gaming and Lottearies
Act, did the lerislature intend to sot up 2 statutory regime which would

limit rogulate and control the incidence, meaning and application »f the

terme "offer’ and Macceptincs’ ia a wagering conteact? I this the

intontion »f the legisluture T would expect to find tha clesrest possible

to that eoff:ct firstly in the enabdling statute and zecondly in

ulationg thams

T weuld exwvect to find words to the effact

that when the punter hsd nomincted the h-rses in a h rse-race, pald over

|
L

money

rac dved from the bockmakor 21 hils agent the

sonrapeiate roceipt the contract of warer would be

rce. Such a de-ming pravisiocn woeuld ~ver-ride thoe actual intention of
the porties 1if cither or both of them had intended that the offer should
have bean lef cyen far acceootancs at some Future hut Aeterminate time.

I find no such ennbling provision in the Betting, Jaming aad Lnatiteries

made thoreundera

Act and no decuinz sectiosn in t

T turn t» consider whather by necegsa ry iwplication the

rezulatory provisions should be construel as contadlning this dseming

provigion. Re Wul iﬂn 10 cont ire the conditions which are to be atitached

to tmezﬁeok&aker‘s ne and ths protsction which is offored to a
puntor is that he must b given 2 writton reccipt for the money ot%ﬁ d with
the boskaaker, and if the booknaker acts through an agant,‘ho too, must
issue such a receipt. Re:d in that way, Regulatinn 10 does not interfere

\

with ths frezdom of the varties to deternine the other incidences

relating t~ the formation ¢l the contract of

In the instant coss thes appallant by virtue of which
the boonkmaker's agentts authority was limited t» writing up the vouchers,
acting in that regard as ths =sgent of the puntor and the aznt was

charged with placing the bets in a

the clock hag with

t

timing device and forwarding that clock bag to the Head Office of tho
pockmaker. Thzt was hew the roestondent, on the findings of the learued
trial juilge, 2xvectad thy apent to ast and in oy view, tha inescapable

C g . .

pesult of th- 1 23 triel Jadzste finding in that regard, is that in
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the contemplation of the raspondent he would only he znftitled to be naid
if nis winning voucher was found te ba in the locked clock bag vhan it
was opened atl the app2ll ntts Head Office. Conscequently, T am conztrained

to hold that as t@

cre 1s no desning vrovision in the statute or the regu-

lations nnde thersunder which would defeat the sxpress terms of the

t bhotween the raswonient anl the -ppellant and which
could e¢lovate int a binding agreement at thne moment the receipt was

nremaret, snomataing which *ae morties then contemnl ted to vaocunt to no

more than

ar, capable of

ptance in = stated amannsr by the

bookimaker sometive in future, there was never a concluded contract between-

these parties
Assuming, however, that Mr. Codlin's submiszions are correct

iat in 850 far as the appa2ll-nt's rules are in conflict with Reguliations
10 =ad 11, the rules ars to that extent vold and inapplicsble, could the
result be, that contrary t~ thoe factual situation and thse expectation »f
thes parties, 1 contract woull nsvertheless come inte cxistonce? T am
attracted to the argument of Dr. Barnati taat 2 statute aoy say that on
the eventuality of certain things sn obligation by »ne t2 pay to another
can <ome inty hoing, but that would be by virtue of the 3t1,qtory
ohlization and mnt undsr a contractual ohli=zation which by d»finition
requires offer and accent-mce amrng other things. T agrsee with Dr.
Barnstt that thers is neothing in the regulations which go so far as to
ereate a statutory ebhliasztion to pny orovided rogulation 10 is complied
with, and thie nominsted horse is declared thy winner. Rersulations 10 and
11 were nade unler szctiin 4% (now section 65) of the Retting, Gaming and
Lottaries Act, thns provisicons of which section are:

"65 (1). The Commission, subject to the
of the Minister respensible for flnan , qay
sake regulations generally for the het te
caxrrying wut of the objucts and purposes

this Act and in particular but witheut

prejudice to the geonerality of the foregoing
may make resulations -

O ’d
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sscribing the {orm and manner in which ‘
'c-tlﬁr shall be mada fﬁr any permit \
Liceace wrich may ve o i upder th

ant the foras of

() seribing the V1rcumst1nn>o in which «nd the
Grsuns oy whom snall be anaunt

such foes and dlspraal

(¢) oprescribine any other matter or bl i
is required by this Act to be

(d) awending or replscing the Second and Third
Schedules,

4

This actisn has n»t been founded on ths Hresach »f any statutory

obligation hut upon an agsrs:«ont allew

betwaen the

aprallant and the rospondent. From whatever anile one 2pproaches the

guestion, my firm view is, that the lanpu. of resulations 10 aad 11 do

not compel we to sy thalt in every case of betiting once thoge ropulatic
aave baoen complied with = contract »f wager comes inin existencs. Inidezd
138 Dre Barnett said, for ths bookaakerts uezlect to conform to the terms

g eonditions of als werrii, the redress provided by the statute is

disciplinsry procesdis and disciplinary senaltina.

The appellant, in his Bookmaker's Rules 53 - 55 provided as vades:-

"5%, Tach by the arent mast be
rocorded in writing on a voucher sunnlied to
hiw by the Company.
5k, The must desosit all Security Copy
vouchers in ths lucker haz supplied by the

Croupeny oz hefore “he time strted in car

srogramie (See Rule 3o

7

“\.5,
Vouch.
Rane o8
ANTE
working

t must Leork the scecurity Copy
time prior to the tim: of the

w0
in Rule 35 (sic) aud must

e timiag aoaratus is in proper
r (Des Rule 3)0

Based on these Rulns, lr, Coflin submitted that tuere was an iwplied torm

in the agent would do

reement betwe-sn the agent and the punter that the

nothing to prevent o voucher ismsuved in accuordance with Repguletion 10 from
being placed in the ¢loek bag and ths frilare of the boolkraker throusxh the

nt to plice the vouchor fa the clock bas dves not dis-sntitle the

puntee from receiving the foaits of his bet. For this sahmissioa s
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relied upon paragraph 788 of the Twenty-fourth @Idition of Chitty on

Contracts and Mackay v. Dick (1881) 6 a.C. 251.

Under the headinsg "Prevention of Perfrrmnnce” the learned
O
/) 4. « b N
L of Chitty on Contracts at pazragraph 7323 savs in part:

Mihe court will readily imply into any
contract » term that neith:r party will,
by his own act or default, prevent
perforwance of the contract
Further where 1t avpears that both parties
houve agresd that sthing shall be done
winich cannot eflectively be done unless
both concur in deiar it, the coastruction
of the contract is that each agreas to do
21l *tnat 1s necessary to he done on his
part for the carrving out of that thing,
thouzh thare be no express words to that
effzct.

o 800000000 E®

C

and Mackay v. Dick (supra) is relied upon for the proposition.

suthors

That was 3 case in which, by & written contract Mackay agreed to

buy from Dick a digsing machine, if it fulfilled certain conditions, one

of which was that it should be napable of excavating n given guantity of

clay in =2 fixed tiwe on o ‘ipreperly opentd up facze at the €. railway

cuttinge The machine failazd 2t another cutiing to excavate the requirezd

quantity, and on ite welns remceved to the C. cutting =nd tried =t a face

(~:) st o« "properly opened-upt ome, and breaking deowvn, aftor 2 few days wirky

“Mpeckay refuosed to give it any further trial or to pay the price cf the

machine. At page 270 of the Report, Lord Ystson saildy

"The Responients were only entitled to
receive payment of the price o the
maciine on the condition that it should
he tried at a proper working face
pravidel by the appellant, and that on
trizl it should excavate -
smount ~f clay or ofher solt subsi
within o ziven time. They have n
thwarted in the attempt to fulfil that
- conldition by the neglect or rsfusal of
(_j the aprellant to furnish the means of
i the stipulated test; znd their
seing Aue te uis fault, T om of
apinion that, as in a gquestion with hiwm, the
they must be takoen to have fulfilled the
ccadition
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And so Mr. Codlin arcued, since it

a5 the agent's duty to
place the vouchers in the clock bag and the learned trial judge Tound
that the bzt was male vithin ths prescribed tiwe, in a question between
<:\} the appellant and the resmonlent, it must be taken that the condition of
i the vouchor being placed in ths clock bag was fulfillsd. On the other
hand, Dr. Barnett countered powerfully that the real distinction

between the instant case and that of Mackay v Dick is that in that case

there was a concluded contract ~f saley dalivery »f the wachine had been
made and the issue was as to whether the appellant was bound to pay the
pricee.

I accept as good law Dr. Barnett's submission that a person

<::w cannot sue in contract for a failure by another to enter iato that very
'contract! being sued upon. IT there has nsver been a contract of any

kind botween the 9arties thare can be bo action fur breach of contract.
The learned trial judge found that the rules of the appellant quoted zbove
were within the knowled:e of the partiss and these rules indicated the
basis on which the appellant would accept ths punter's bet. Thers was nn
room bere for an imnlied torm as it would of necessity have to b
contradictery of the expross terms contrined in the bookmakar's rules,

(G

&vj which rules wers common to the knowliedre of hoth parties.

Yhether the apnellantts rules were inequitable or iniquitous
must be busidoe the point if the respoﬁﬂcnt with kﬁowlodge sf them placed
bots with the appellant under their terms.

It cannot be gainsaid that there was no consensual ac¢eptance in
the instant case. The basis an'which the appellant would accept was known
to the responlent and s I have trisd te show harein there wis no room

- for attributing t- the bookmaker nn acceptance in c¢ontroct which hs did
C
- nct intend., T can with facility adnpt Dr. Barnett's final submission
which is that if the appeliant's rules are not in cnnflict with the
regulatinns under the Betting, Gaming =nd Lotteries Act thon its acceptance

of the responientts offer »f a wager A8 valldly postponed ant »s the



24 Lf on the other hand the book-

avents tronspired it uas noever

moler's rules are in oonflict with thy statutory reculations thon the

1
Al

wag lpnvalid and

accenptance which he purpiricas

ne contract came inte being.

T would allow the ~opeal an? enter juilgment for the appellant

with costs to be sgreed or taued,
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espondent

whe was o faracr ond sindbue

afore-
vour . ond e raynent by hin

csoan wiih ol e recordoed

parcicuiars of is bets.

on asach ¢ the vouchers
but was refused poymant o Cons.cuenc: whereof he sued the appellant
anc recovered judomont ecnnst 1T

At the trizd the awvpelant timorously sough’ to justify non-

payment on the ground of suspecited

by the resvpondent and or

collusion with the appollantts =2pent. On a wmore coufidesnt ground 1t

Lhowever justified the non-payment becauss asg it asserted, the facts

@stuablished conclusively that no contrzet had been concluded with the

respondent hence thore woo no rosulvant liability to pay. The appellant

S

contended that it had rules re;w transactions with its

natrons of which the roesmondent had

wonld govern the transaction and

mtrach constituted by the botting

ey resaly provides thaet the writiug

f .

2t on lhs agent or servant

cr. behe "D of a holior 0 dluuce To BLomoie by the bettor to

gnter dive ~ Ulvving o LLroct.  This offer is only accepted in point

of time vhen the duwplisite copy o0 thwe voucher which has been so writbon
up has been reccived by Lt in a Loclivd bug cowplet. with Liming ~».
tus at its head offic:. In th: resvondent's case the vl _.cate vouchers

were not wecelved in the locke alboit rec ives at the head office.




56L4E.

~ 5 -

The condition preczdent to acceptance so to effectuate a concluded

vetting transaction was thus nower

1filled hence there never wus any

concluded bet waersunder the aprellaant could be culled upon to paye.

The learned trizl  judge in deliverins judyment for the respeondent

made the following findinzs of fact:

T1a ‘‘he resvmondent Jid place his bet between

10430 zmame 2nd 11,00 aene on Novemoer 20, 1976

wiich was within the time prescribed in the

scnedule to the Betiting, Gaming and Lotterics
Act 1985 (hereinnfior called the Act) and
Regulation 11 o the Betting, Gaming and Lotteries
Jegulations 1975 (hercinafter called the Regulations)
made under the Acto.

2e The bet was placod in circumstances where there was
20 fraudulent collusion with any person employed in

the eppellant's betting office,

Do The cppellant in receiving the vets complied with
derusations 10, 11 and 13 of the Regulations,.

On the basis of these facts the learrned trisl judge after
consideriny the relevent Hegulatiens, the Rules of the appellant, and

a numoar of decided cascs concluled thus:

Win the final wneolysis, one of the factors bearing
on th: conclusion of thig casc is clarifioed by the
provision in 4epulations 10 and 11 of the Betting,
Ganing zad Lotterics Rogulations, 1975, which I have
alruady quoted. There it is eajeined what procedure
should be followed By ‘kmrkoer or his agent when
"hets are ;cccytcd hy uim.' Certainly, this does not
envisage a s later thoan the time of the placing of
tie hets, mt valch time "the recelving and negotiation
of bets? has crystallisc’ and its offect cannct tacre-
be deferred in derendence upon whether the book-
maker should aporove the Joying of the bets.

oy

Another factor in the corclusion is that by the

St defencont conpoany, it undertook that its
vas undoer oo auty to, qud would, plice the vouchers
renresenting the punter's stake in the clock bag.
Failure b>» the agont te do se¢ is, in my view, a failure
to perforw a fnnc>men,au term of the contract which has
effectively deorive ' plaintiff of his winnings.™

The oppellant anperle” on eighrt p[rounds. liowever Dr. Baranctt
in his submission before us conceatrated on the last four grounds the
deternination of which he stateld guite correctly would be conclusive of
the issues raissd in the u}yoal.ﬁ‘It siould however be s2id in passing,
that the first fonr grounds were bascd more 56 on comments made by the

learned trial jud je in the course of ais reasoning ratpner than on specific
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findings of fact. If these comments il any effect at 2ll it was in
steeling the learncd triazl judie ogninst the assertion of the appellant
timt its rules detormined the issue in its favour,

The four rsreounds of ooppeal arg

ucd were in summary that the

learned trial judge errod:

Te In holding that n bookmaker holds himself out
as intending to poy winnings on whatever bets

are laid with him without fraud on the part of
the bettor when thoe bookmaker on the contrary

clearly indicat-s that he holds himself out as
transacting only in accordance with his rules;

2 In holding thut desnite the rules of the appellant
to the contrary, it remained liable by reasca of

the circumstances of the agency of the operator of

“he hetting shop;

Se In holding that Resulations 10 and 11 of the
Betting, Gaming and Lotteries Regulations 1975
prevented the parties from submitting to terms
of denlings which dcferred acceptance under the
law of contract cr made it conditional on the ful-
filment of specificl conditionsg

L, In holding that

; zilure of the agent to place the
vouchers in the

lock bag was a brsach of a funda-
aental toerm of the contract in that this beps the
guestion of whether or not there was a contract and no
sxh Bsue relating to a breach of a fundamentzl term

of the contract at the trial.

{f
¢
h

.
r

Dr, Berncett in sun

particularly in
relation to Grounds 1, 2, and 3 sail that they turnel on twe questions
firstly, 4id a contract com: into being having regard to the terms of

the appellant's rules, nnd secondly did

the provisions of the Regulatiuns
prevent the contracting parties from stipulating that they should not be
centractually bound except whera bettingVVQuchcrs had been locked in the
clock bag by a certain time and “ealt with in the maaner prescribed by
the appellant's rulces,

The second guestion as formulated by Dre. Barnett raiscs =
hypothetical issue namely whether after o contract has come into being
the contracting opartics may consistently with the Repulations validlj
stipulate that notwithst:nding the undoubted existence of a valid contract,
laibility thereunder is nc® to zrise until some additional prescribed

preconditions have been fullilled. This is not the issue before us. What
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is in issue¢ is wuethor the Regulations on a proper interpretation

preclude the

:1lant from moking rules the bindinp offect of' which
would be to defer the time contemplatcd by the Act and Regulations as

1.

the time of acceptance of a bet for effectuating a binding contract.

It is approprizte at this point to state the relevant Regulations:

YRegulation 2 (1) (b):

A bet or any mnart thereof shall be regarded as
"laid of £ if =znd only if -

(i) the buokmaker accepting the bet (in thess
Regulaticns referred to as '"the first bookmaker')
tronsfors the continrent liability of the bet ...
to znothor bookunker see.s by means of a fresh bet
made by the firss bookmaker with the second book-

weRer H

(ii) the sccond bookmilter s accepted such fresh bet
nile corrying on business as a bookmaker.t

HRepulntion 10:

Bvery bookmaker's permit shall be subject to the following
conlitions and such other conditions as the Commission may
stipulate in tho permit -

(/]) ® 8 © 0B S B SV SR o B e IO O
(2) The bolder of the wermit shall -

(a) oprepare in triplicate in respect of all bets
accepted by him -

(1) on horsce races held in Jamaica, vouchers
in the form set cut as Form No. 8 in the
Schedule hersto.

(ii) 29 S0 0 6P G0 I ERLIOECE IS
(M) deliver the original of each such

voucher to the person making such het;

(3) The holdcr of the permit shall, if he authorises any
person to receive or negotiate bets as his servant or
agent, ensure that such servant or agent observes the

forepgoing conditions in like manner as if such servant

or azent werce the helder of the permit.t”

(Emphasis nine)a

WRegulation 11:

4 bookmoker shall nst in respect of any herse racé accept
bets on any such race, other than laid off bets, after
tie time prescriboed for the acceptance of such bets.!



PResulntion 17%:

(1) BSvery betting veucher issued by o bookmaker
sitnll be dn the form prescribed by the
Depulations.,

(2) Betting vouchers shall be in triplicate and
Dound in DooKS ceeseneeoel

Dr. Barnett submits thait contrrmcting parties have the right
as hetween themsclves to stipulute the point in time at which an offer

1all be taken as accentszd., In the present case he says, the appellant

has stipulated in Rule 2 of its rules, which on the evidence is known

the respendent, tnat the cccentance of a bot, the offer of which is

de to its agent or scrvant, shall be at its head office and shall
arise only on the fulfilment thercat of certain nrescribed preconditions.

Rule 3 pruned for rolevancy statoes:

"The writiny of the Voucher by cr on behalf of the
Client shall when it shall nave been signed by the
Company's Arint ¢ esoesessss e deemad to be the offer
by the Client to us to accept the Taver or 3et therein
written ..... The tiwe of our acceptance of the offer
of the “et shall boe when the Locked Bag is unlocked at
our heads office proviicd that therein is found the
security copy nant the Timing Apvaratus indicates that
the locking of the Time Dag tock place at or before the
the acceptance
of offers +eeee any Race named in the bet
written on thoe Voucher eeees. and the presence of the
gecurity copy in such circumstances shall Ypso facto!

be deame:d to boe acceptance of the offor.”

Developing furtier his submission, Dr. Barnett stated that
Rule 3 was incorporated in the proposed contract “etween the appellant

and the respondent becnuse the latter was aware of Rule 2 which states

#4ll offers are received by us cn the distinct
understanding that the Client will abide by
these TUlES eanesceess!

The respenilert Dre Barnett submits, undertock to nbide by the

preconditions for

acceptance of his offer of bet which were that (a)

the duplicate voucher »r scculrty copy must be deposited by the

appellantts agent

in 2 Yicloek boghprovided for thet purpose by the

anpellant, () the clock bap must be locked by the agent before the

expiration of the

comply with Regulaticn 11 and (c¢) the cleck bhag contadining the security

time prescribed in the schedule to the Act so to
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voucher must be dispatched to and received at the head office of the
appellant. On fulfilpent of thesce recenditions, but only then is
there desmed to bhe an acceptance of the resprndent's offer. ‘hese
precenditions were not satisfied bocausce the security copies of the
respondent's vouchers were noever in the ¢l ck hag. No acceptance of
the offer to bet was therefore possible and there was in fact no
acceptance. No contract came inte beinz and sc therc was no liability
to paye.

Contrary to the lecrned trinl judge's construction of
Regulation 10, Dr. Barnett submitted that it was merely procedural and
directory. It docs not socek to determine the contractual rights of
the parties mor doecs it impliedly prchibit stipulatioms such as those
contained in Rule 3, Regulation 10 in providing for vouchers to be
prepared in triplicate and for delivery of the original to the bettor
seceks mercly to provide proper records of betting transactions primarily
for revenue purposes.

Nr. Codlin for the respondcnt rested his submission on the fact

that the learned trial judpge had found that the respondent in proffering

nis bet, had dcne so within the prescribed time, He had paid the correct

stake money to the aprellant's aent. He nhad received the criginal
betting vouchers. There was dGue compliance by the appellant with Rules 10,
11 and 13 nf the Regulations,

On these facts Mr, Codlin submitted that there was a concluded
contract of wager., The Act and Repulations werc, he says, desipgned to
provide a code for repulating betting. This was dene inter alia by

royrulating how the business of bockmalking is to be conducted and how

[

contracts of wagers arc to be cifected. In this respect Regulation 10
prescribed how a wazoring contract was to come into being, while the Act
and Regulation 11 prescribed the time within which alone such contracts
can be malde. In so far as Rule 3 of the aprellant's rules arc
inconsistent with Regulation 10 or Regulation 11 or both it must be

disreparded as inopcrative because 2ule 3 like all the other rules are

sub ject to the Act and | cgulatloww. The words flaccepted" and Vaccept"



in Zegulitions 1C wmad 11 are he susmits, clearly consonan®t wth the

J 1

concept of Yaccantance™ in thoe l:w of contract. Thus the ict and

these dosulations

words of 2

10 20 contract dis conclvded with the Jdelivery of

inal voucher b0

fr.ud excepted, and suoject of

course to vulfilment of stner statuteory preconditions stch as that

prescribed in Rejudstiocn 11 ant of swceh Of the rules of the appella

which ars not inconsistont -Gth the lct and Reyulitions.

Dr. Barncett in revrly to thess submissions stated in bold

lansruare thit not even the legisloture with 1ts relative omnipoetenc

can by lepislation crd

the product of the voliticn of the prospective contracting parties.

The Act and the fep: can undountedly make payment of a bet

obliyatory but the lesdsleature is distincetly impotent to craate a

socrdte the w20 of contracting and by the clewr

n
MY

@

t

o conernct since this by its vory nature is

coentract by lesizlation. Turther, the word Yaccopt' in Hepulations 10

and 11 is uses 1oosely and is nobt eculvalent toe the terwinology of
contract,

5osuonidlssion tant the legislature lespite its

relative omnipotunce cannot Ly o

riouous.e I he moeo

hat the lc:islature cannot Ty lepislation

s

compel partics a concrnct hLe 45 undoubtedly correct.

howevir he 5o

thet the leyisl ture canaot prescribe thwt parties
who of their ovn free v.lition Jdegice to enter into a contract must
sc in a particular form and within a particulzr time then his

submission is not weil [oundod.
in's

ve o“'.'
Mr. vissions are oredicated cn the hct and’

desulations bein: imperative woile Dr. Darnett contends they are
directory oaly. If they are isancrative their prescriptions must be

complied with cxnactly =nl the partics cre not permitted to contract

of any of the prescrinti-ns. On the other hand if they are werely
directory, substanti. 1l compli nce vill suffice and the parties may

lesdly controact sut of i the prescripticnss while ensuring

suLstantial conpli-nca,

The starting oweint thovois

slaticn create a contract appenrs

5

If

LI
W

n

s

is te Jdetermine whethor the et
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and Regulations are imperative or wmerely dirvectory.

The Act spcuks in imperntive terms as illustrated hercunder:

Section 5(1):~  Provides that the functions of the
Comniscicn (Betting, Gaming and
Lotteries Commission eataulished under
Section &) shall be to regulate and
control the_gﬁg?ation of betting and
gaming ana the conduct of lotteries in
the island,

It is to we noted that Ly Section 2, "functions' include
powers and duties.

Section 19: - les that no person shall act as a
wiker on his own account unless he is
the helder of a booxmaker's permit granted
uncer Section 8(1) and subject to the
conditions which may be nrescribed pursuant
to Scetion 8(2).

By Section 2 a hookmaker is a person who on his own
acceunt or a8 a servaat or agent of another carecies on the
susiness of recelving or nesotiating bets at declared odds.

Section 21: - Proviles that betting transactions shall

- ] e effected only at prenises licensed as
hetting officess This is reinforced by
the previsions cof Sections 16 and 17. The
fermer section prohibits the use of any
premices for betting transactions unless
it is liceunsed, the latter prohibits
betting in a street or public place.

Section 22: = Prescribbes that a licensed betting office
shall be manage? in accordance with the
conditions specified in the licence ant

tne rules set out in the Second Schedule,
Mieso rules prescribe inter alia that
licensed beltting offices shall be opened for
efifecting Yetting tronsactions conly during
the hours and on the days specificd in the
said Schedule,

Section 65: -~ smnowers toee Commission to make regulations
sul;ject to the apnroval of the Minister
responsible for finance for the better
carrying cut of the objects and purposes
of the Act. Such regulations shall bhe
suh ject to negative resolution hy the House
of Representatives,

A consideration of these provisions discloses that in a peremptory
manner the Act requires bhelting trunsactions to be effected only in
licensed betting officos within prescribed times with a bookmaker who

has been granted a wockmaker's pernit or with his authorisel servants

Contravention of any of these provisions constitutes an

offence,
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The Act hus as its intention the conferring of legal validity
to certain wagering contracts effected in accordance with its
provisions which without le:jiclative interventioﬁ would be illegnl and
void. The Act is tnus a public policy Act andtthis is put beyond
doubt when one consilers Section 6(1) which states:

MThe Ministcr may, after consultation with the
Chairman of the Cowmission, give to the Commission
directions of o general character as to the policy
to be followed in thc e¥ercise or discharge of its
functions in relation to any matter appearing to him
to concern the punlic interest; and the Commission
shall give effcct to any such directions,'

The Regulations in »roviding = code for the regulation of
vetting transactions equally speak in imperative language. They were
made, with the approval of the Minister responsivle for finance to

facilitate the due performance by the Commission of its imperative duty
L & y

which under the Act is to regulats and control the operation of Letting
in Jamaica. The Regulations notwithstanding approval of the Minister

had to be further apgrove

House of Repressntatives in the
nanner provided for., Thus if the Regulations in speaking in imperative
language were, for this resson, inconsistent with the spirit and
intention of the enablin iAct the Housc of Representatives would, it
may be reasonably assumed nave voiced its disapproval by a negative
resoluticn,

I thereforv construe the Act and Regulations as imperative and
ot merely directory.

Dr. Barnctt's forther submission that in Regulation 10 the word
Taccepted" is used in only a lcose sense ond not in the terminology of
contract and that it is 2lso in this loose sense that the word Maccepth®
is used in Regulotion 11 is not soundly bascd. 'his submission if valid
would imply that the word accept is used in different senses in the
Regulationse.

There is a presuwpticn that a word has the same meaning wherever
it is used in a statutc unleoss it is uscd in sectioms which as regards
the matters with which they deal are distinctly different the one from

the other. A similar presumption would apply to Repulationse In the
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present Repgulations the word azccept cor-a variation therecy. is used
in Hegulation 2 (1) (b) in Jelining "laid off" bet. This legulation

says that a bet ds o Hladd off% bed 1f the first bockumaker Maccepting®

the bet trunsiers the noent liability of the bet to another Hook-

moker by means of a frush with the second bookmarer which tuc

latter .Maccepts? while carrying on ousiness as a hookmawer. There

cannot be any doust whabever tiat the words "accepting" in reference
tc the first bockmaker and “occepts' in reference to the second
sockmeker are used iu the terminology of crntract. It is manifestly

(b) mays in effect that the first boock-

n
~~
-
g

so bacausc Rerulation

or in asccaepting the Lot (which would we from the bettor) incurs a

cénatinment 1liability to nayv. This conti

i—’

Arent liability 2o doubt

depends on tihe cuktcome of the evint. It is this contingent liability
arising from the first bookmulicr's sccuptance of the bet vhich he sceks
to undervrite vy dlaying of % the bet with another Lhookmaker who
zccents 1t dn the couree of his vusiness of receiviag and negotiating

vets. The word Moacec-ting™ can Lave no other meaning than accepting

to effectuate a Liudd

contract otlierwise no contingent liauility

could arisc, kRerulatlon 10 speaks ¢i the very oo

sn the acceptance

i

of which by a vookaak: r Le

o

ter Mloys of £ with another hock-
makers It is to this bed thot there is affixed a contingent liability
to pay. This can be s¢ only on the besis that the word Maccepty in

Repulati neans ‘laccep in the terminology of contract. Regulatic
Regulation 10 means Maccept!" in the terminology of contract Regulaticn

11 merely states th

the shenomens of + betting contract concluded in
complisnce with Rejulation "0, if it is to be invested with the

attributes of o contract, must adlitiocnally have been accepted within

\

the time pr rscribed Ly tqe rules cont-ined in thé Sécond Schédﬁle to
Lhe Act. ‘ _ :

The Regﬁlutianslike‘the ict Leing maundatory, aend the words
iaccepted" and "ﬁcc ptit used therein Heing consistﬁnt with the
terminolog' gf contract, ﬁuic 3 if it 4s to ve operafivé must be

on51st>nt with‘tﬁese Jepulations. altevnativ ly 1f &ule % is incon=-

sistent it wust bHe shown respondent notwithstanlii

ctent to controct trercunder so walving his

th§ inconsistency is con

ng
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the roesvendent ds incompetont

semulsticns then Rule 3 to the

et

inoverctive ap. will neot accordin iy

betwaon the responlient and

It is 20w necassary Lo cobemwine vhether Sule % i3 inconsistont

with Reulaticas 10 20l 11 -n0 47 5o, wooether fthe respon’ent, whoe had
oowled e of 1t, c.n e Talizm o Loawv: contracted
the Act and seoalaticns.

Rule 2 provices in e¢fiect Tt the delivery »f the oripinal

setting voucin

to vhe ressonccat By the aphellant's agent within the
s “

tise prescri.

responuent huas paid his stake

muney is not n ot cvidencing the oceentance of the respontent's offer

ci toe et bec uso Ly o siliant's sgent to the knowledpo

et

A the respondont ls owot cowrstont to oaccept 2 bet on sehalf of the
orellant so to o efvectunts @ conbiract.  The agent werely roiuces the
affcers inte sritin. on vonchers in trislicate, deposits the dupliicate

vouctimr in the clocie »as, Lacks the clic!: Do on She 8 aticn of the

b
ol

e

=

i

nowae s2C .

time vwrascribel Ny the Scheiule to the Act, Jisnatches

P
v LA

e wITers in the lochu) cloci bow bt She arneliant's heal cifice whore

sned owhen 1f the cloel Lo ds Jowad latoct with the duplicat: voucher

thercin, tho ipso facto acceptoel.

locked +5 shall "¢ opsnc

the heuwd office within of the recoipt of ths same nml i

the luplica*e vouc.cr is act prosent fuw the locked bso then no contirict

of warer siall eidist betweun the

clioat ant the respondent. These

rules when raead Lo ciher:

v

(1) Cuntravene 2o ulaticn 10(3) since the zappellant
' 5] ‘ ; nt morely - colloctor and
insteatl of an aqent rocelving
as fully and crmpletely as if

. s ~ P P Ty o ol - a4 oy o
i ovos ohe hollor of the pernmit,

S

(2) sentrovone bhe ticonsen beitling wfflcus rules®
¢ at ino’ in the 5.cond Sche.ule to the idct and
e notion 11 sinee bney seel te extend thie tinme
o bettia, transuctions that is bt say
bets Ly tweaty~four hours orogove
smescrined in the rules containel




y in wolyials on Pidles »oand © woull not only be
contravening the act nd o, vl tiins, but in addition woull not De
recelving aad neyotistin, uts.  The an ollant by Rule £ claims  the
risht to cpen dts clocn Lo act duieciotely on receipt ot its hend
cXfdiece but at o snr tine within Swoenty-four hours ¢f the receipt thereof.

abehul omly alter the expiratioan of

Settin trimsacticns. At the time

cf dts recedipt ot hwoend office ond/ur ckhoe ovenins thercof s permittoed

Ly Rule U, the sutcowme o7 the race which is the event on which the o

‘,
oy

o
N

Bae

to Lot ds made, coul’ woll nave Loun nown before the deemed acceltance.

7
Trhnus the appolinnt oovld o agoortins o rioht Yo accept an »ffer which

Lo contract Lo

NI R O PO A I - .
. oouwist ot tihe time of the Llurp')rt\_}vl

~cceptance ve to the Jisasmpearances of the iwmplict ceoadition on whici: *he

tiowt ul The ftime when the ot is accepted

neltiner party soull Lnow the ocutcome of the event cn which they are

- e : S SO - - - =0 o -
In Pinancin 3 Limitel ve Stimson (1962) 3 A1l B.R. 356 the {acts

were that:

on Wnren 16 suw  at the prenises of a
dJoaler o owotor cur clvoertisaod for £350e A8 he wis
on nireodurcalse; he signel a form ~iven
that of the plaintiffs,

: stated "This 'arcrcemert!
shnll e Sdading oo the plaintiffs only upon signatyre
on Hen il _ i The ‘efendant pald the
first instal FOAT0 Ln Marckh 18 and took away the
crur.  Oa the defencnnt beiny lissatisfied with
e Cr 2% Ao the Sooler.  On harcn 24 the car
lovts prerises Hut was recovered

WS

DALY 25, in iymuorsace of these fucts
tae pla the "2 resument? and on thelr sun-

sequent
3 Ay

f.“ l,UL?L"'U
purcaz3u crnto

2t ha? happened they scld the car
c¢ren.ant for Dreach of the hire-
the Halance.V

The Court oFf ap ezl in oivia, jul ment Jor the defeniant salil

Looaed]l the Vagrecement!' wiidch in

4

truth was an o0 or oy tas lefendant o oadee o contract with the
wlaintiffs, the subject wotier, noacl, the car, was not in substantially
O o R o aorr e AR PRI .t st e e P W e .‘Illf.“ ‘Which Was an

tiie same staite as at the oLaon S 2T LG GIieY Wag s v

implied coniticn of the oflor,



Donovan L.J. sail

on terms that
the fler was
the 21117 evees

Wiho w
if it wercrs

acceptaed,

of foe

tie

)

The county curt Julse hel ! that tiuere must be

inplicd & torm that, until acceptance, the zoouis
wonlt remain dn su.stantially the same state as at
the e ¢ ofthe offer; and I think that this is both
good songe and ool Lo

could be asked whether the

In the instint case 1t egualil
respondent would want to ey the stake money, or le.ally shoul. be made
to pay it when &t the tiwme of the deened acceptance by the appellant
the transaction had ceas<d to Le = wager due to the cutcome of the
race having ceaszcd to be centinent.

For the reasons siven, Rule 3 contravenes and is inconsistent
with Repgulations 10 and 11 an. in acdition is capable of creating a
situation where no contract could ever he effected Letween the
appellant and its clients,

I must now consicder whethoer notwithstandins that Rule 3

contravenes and is inconsistent with the Regulaticns, it can hce held

to e Linding on the respondent. This will be so only if the respondent

netent tc waive the beneficial protection of the Act .and
fepulations. There is a rule cf law that where a statute provides for

certain requircments to be ooserved for the benefit of or for the

protection of 2n indivilual in his private capacity the individual may
walve or agree to waive the advantoa,e of the statute provided that in
soing or apreeing to 12 so, he Tones not infringe any public pelicy. It
is by epnlication of this rule that there can be a walver of Limitation
Acts., However where the statute imyoses the requireswments in the public
interest then notwithst-nding that they sre equally lesigned to provide
a benefit or arford protection to an iniividual in his private capacity,
the latter cannot contract out of or agree to contract out of the due

olservance by any person of the stabutery requirements. In Salford

Guardians v. Dewhurst (1226) .. (&) A.C, 619 the facts were s follows:

The respondent (Dewhurst) was an officer in the apnellants!
+ Q v " - g - s A
employment from February 10, 1900 to lay, 1922 when he retired on

account of 111 hoslth ond LUecoame ontitlel to a superannuation allowance
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T

uncer Section 3 of Low Officers' Superannuation ict 1596, ’
Jurin: tho last five vouars of his scervice the responient received in

2iMition to lLis solory oo oannuad cmount Jdescribel ss war honus.

Pursu:nt tr the wrovisions of the ¢t ithere was a percentsn o deduction

Lonoirine oo tae resonlentts salary but nons was

from the w-r s.nus. 'The ot of the #r bonus was the subject

of two circulars wiich intormet the resnondent that no leluction for

superanriztion warsoses veul? Do mle frowm the bonus and that the Lonus

. o

varyments wers not 'eveolum-cars' within ohe meaning of the Act an? would

not rank in tho colicenisbtion o cennuation bensfits.  The

circulars intisact ol ¢t 14 no oojocticn to the contrary was forthcecowming

it would be assi

‘cnt had accested the terms on which

the bonus wos Lodng walld. Thoe responlent took no exception to the

circular. 1In c-aputing tho r:c

nuatts superannuatlon sllowance the

nppellants disrd “hoe wonus el sased their computation on his

salary ~lone, The ressoncent tenloerod to the appellants the total

"

amount wnich would hove oen

asver the years on the vonus

paymnents ¢ iasisted to ot the stperannuntion allowance snculd be

calculate’ cn the hasis of nis sal-ry ond bonus tuken together as thesc
constituted Lis encvlumentse Ca tho rofusxl of the appellants to

acguiesce in the Jou-nd the 1lont sou ht a declziation to that

of fect. Astoury, J. held that ns the Lct contoinoed no express

N e Ao

prohibition o, aix cranvracting out, the respenient had “ower to

contract himself out. On

oy the respendent the Court of Appesl

held that upon the constructica of

the respondent had no power

to contract hinsclf out.

The appellants v senled to £z Jousce of Lerds vhich in affirmins

the decision of the Court of dpoeal held by a majority of four,

(Lord Summers lisscuting) th.t uron the cunstruction of the dct, it

pe s,

was not open cither to the unriians or to their officors or servants
SRt ‘

to contract themselves cut of the st tutory cblirstions and rishts

respectively impess” or cond

tum by the fct. (Emphasis mine).



Viscount G

L.o. din celivering his opinicn at pare 625 said:

any wcticn exclude the
stute to any of their
. the guardians have
‘1o themscelves from the »urden
In thnt cuse they can
rarticular cfficer or
to an increase of his
gree with them that
not ‘Wply, indegd they
actice hofore aspointing
ition that o shall net
*emsisn. I Joonot donbt thaet, if
: they wiuld find pérsons
L:n those torms nd would
t the &ct siall not app ly.
in the option of Loards
wviether or not this st=tute
(as one of the l:i-rned Lords
soatute a deai letter., I cannct
intention of Parliament. It
2t Ly using the impérdtive terms
rrod, Parlizment has ihdicated an
et osh vely, notwithstanding
reoent Yo the contrary to every board of tuardians
every wfflcer or servant of such a board.n

TCan Ll

ther hoefory ol
servant, v ofor
remuyerati oy i
this oartical:sr ‘Pat”to ,
cuonla it thedir cerncr.l
any oficer U4 make 1% & cor
be ecntitlie) to

“henrd 2loptod
who would ceent
cuter inte an aproonc

If thavs dg

oL

ention that the
any o,
o

I respectinlly coprove and adopt muteotis mutandis the opinion
expressel by Viscount Cave (supra) in comstruing the Act in the present

casc, The imperrtive be

ot the orovisions of the act, the power

civen to the Minister to

Gve seneral directions ds to policy in thc

runlic intoerest an”

roment that Repulations even tho

by the Minister shoull bo subwmitte? to the House of %e}rcsgnv«twv 55 APre

-1 '

clear manifestations of le dzlotive inteation to @rcviﬁe A chmpulsory

statutory framework within which

2lone bettins trans 1CtlunS %Ay legally

¢ entered into.  Phe sim o and object of the Act would net be achicved

«

unless Yettin,y tracsactio

were offected in the manner prescribad by
the Repulaticns. It is not lesgally competent for boskmakers by their

1

satting twansacblcno are

rulcs te orovililo that tihie time within which

to b

in thz Szceond Schsule to thy Let onl Wy‘ﬂewulatibn 17

u

invited us to consider Supraome

Ceurt iceisinns in Yatson's (OFf Course)

Jettin, Limitoed deliveu in Febiuery 197% and C.L. 197“/LQC§ fuston

Lyn v. Watscen's (Of7 Course) Betiing ”‘mlbnl Doth unrevorted as
et A . - e " ‘ : s i

rersuasive authoritics layi

apalocous to the present

gh a»»rovel
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Rule 3 could lenally be dncorpor

ted 1a contracts of betting vetween

a bookmaker an’ Lis reapective clients,

In Buston Lyn v. ‘atson's (C°f Course) Bettin: Limited (supra),

Hilkie, J. hadl to “aste

wietler winning bets Llaced by the

plaintiff with ais wife wLo0

:nt of the Jefendant gere

disagualificd Hecausc

thae wets were ma'c in contravention of a rule

of the lefendmnt :ich enprussly wroudbsited the acceptance of bets

Trem persons wao were art of the defonlant's orcanisation.  The

learned trial ju ' e I

that the plaintiff was bHound Yy this rule,

It was known to him an. was accordingly incorporatasd in his betting

contract with the snt.  The lesmrned trial judge havine found

that the plaintiff was a part of the defendant's orghnisasion, the

cets were by the said rule invalide.

The learnced trial judge went on to consider RBule 2 of the

cefendant's rules waich stipulatoed

that:

"No het will be res.ried ag guch or as having

accepted until it has 1 locked in the timing
nuaratus supplicd by us bofore the set time of the

race(s) and before the resultls) of the specificd

evetts are Enowne '

He construed tiis rule 28 cuning that the contrasct of wager

is woncludel when the bet, nrosus

the ¢opy voucher of the het, is
locked in the timigg var onfore oo end of the prescribed time. What the
learncel trial juwl.e Lhere sai’ was clearly oviter vein. unnecessary fop
the determigation of the issuc riisaes namely ~he validity of a bet
placed by a person who was disqualificd by the cowmpany's rules from
nlacing hHets with 1t,.

' In Joh

s (Off Gourse) 3etting Limited

(supra), Rorc, Je (as be t.en was) hedl for determinaticn the issue

wuacther the

Ladingiff bt to be pald for successful bets pluced

by

him with the defenduntis op

in circumstances wherc the duplicate
voucher of the oot was not found in the clock bag,
The learned trial jul-e was of the view, that the deternination

of the issue denen’ed on waothgr Hule 2 of the defendant's rules was

Incorporated in the Letiting contract

I

cebween the plaintif{f snd the




defendant. Rule 2 is as that recited in Juston. Lyn's case

(supra)., From the jud. e and from his

sumiation of the subuissions >¥ the stbtorneys for the respective
sarties, no dssue was rris. .l on wiether Rule 2 of the defendant's rules
was inoperstive as veing in conllict with the Act nhd the relevant
deulations. The casce procoed ! solely on the basis that there

ceuld Be an incorpor-ticon of Rule 2

iced 1t wius satiefactorily

establisned thot the pladintizi hoo :dize of the rule. Thus the

Learned trial julicc dolivered himscli thus:

UThe wolnt ~hidch has sdven e concern is whethasr the
celonoant el mroserly roly on the dules which s
WOEL Course detting (1955) Limited Rules.!
Lntiil hos soadd il not read the Rules and
ne caznnct bo heard to soy that he was
¢ cantion., Iad he read the rules and

4

1

coascicus iocisilon not to avide sy them on the
Tieat they were not the Rules of the defendant,
would have cxpected him to ask the ajent where

;> Xmies (("0ur Rules') which the veucher proclaims
Astlay din the effice. There is no douht
as to what ti:o reply I can {ind no authority
to assist we to rosol 2tters I hold that the

LR s wodl o ag he adnitted at one stage of
his evidence, tant tne wyactice 3t the Tower Isle branch
oifice of the def nt was tiat Dets should be locked in
the clock the runniny of the race nad bHefore
the results swerae swn, ans I further hold thit Rule 2 of
the Rules hendaed 0TS Chlurse Betting (1955) Ltd. Rules"
which were euhlibited in fhat wetting office was incor-
sorated with ol foracd wart of the coutract wetween the
pladingidf and the "

1

Sofendant .
The ~bove Jocigion is unioustedly consistent with the
prineciple of cuntrast L-w thot ia the absence of statuvtory probibition

express or impliel 2 varty te o contiact i3 free to specify the point

S

in time at which, «r the nre-con’iticras subjuct to the fulfilment of

which, his acceptance of an %11l materialise, .t the time when

this decision was renlered, the opuwrtive Licensel Betting Offices Rules

1965 contoine’ ns provisica prescribing the times oach iay within

BN

wnich licensel wromises werg to Lo opened to effect betting

traasactions. It oas toeref

@ uwnnecessary to hove in the Betting,
Gamins and Lotteries Regjul:tlons, 1965 o re,ulation comparsble to
Resulation 11 of the 1875 Regalations.  Repjuwlatien 11 of the 1975

Regulations oaly Neeesinry when the Licensad Betting CGffices nules
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1965 in the Secons’ Schedule to the Act were umended beginning with

é
s

the amenwmant Canccl 11th 4pril, 1074(Gazs Suppe 1974) to prescribe the
times of day witiin waich licens-d setting offices may lawfully be

oyenzd Ll

ia epen for business. Thus in the swlbove lecision auy
issue as to whether .ule 2 would be capable of belny incorporated in
& wetting contract if it was found to be inconsistent vith Reculations
presceribing a cole Tor tho comduct of hetting transactions would be
hypothetical as there was no vrescritaec time laid down within which
vets were to be received or negotisted. This decision as well as

that in Suston Lyn (susra) arc clearly‘distinguishablé from the issue
which was bLeforo the learnced trial jud ¢ in the wresent case.

In the wnresent case the loaraned trial julpge rightly viewed
the issue as that of determining the validity of Rule 3 of the'
appellant's rules within the ceontext of Regulations 10 and 11. He
concluded that the Rejulitions 1id not envisage the accgptancc’of a
bet at a tinme later thwn the time prescribed by the Regulations. He

. | Berd i
accordingly hceld that Rule 3 would not be binding con the respondent
to the extent thut 1t sought to defer acceptance of a bet to

.

effectuite 2 Linline contract

youd the time prescribed by the Act
and Rerulations. In thils T o ree with aim.
The ap.elloot can noeither lircctly contract out of the

prescriptions of vhe act and lezulation nor can he 1o so indirectly

by making rules circumscribing tho cuthority and competence of his agent

to effcet vetting trassactions as completely and effectually 2s he
himself guidej4by the Act and Negulavions could have done. Rules 3 and
8 of the apnellant's rules are vold and incperative to the extent that
they are inconsistent with the Act wnl the Resulations in secking te
defer the formation of the coutract of betting Heyond the time
Stntutorily prescrihed,

The requirement S the aopellnut's rules that the duplipate
or security voucner of a bet shondld bHe pléCud iﬁ the clock bay hefore
the expiration of the Time srescrihed In the Lct wnd Regulations as

1

a condition prece :xnt to liability wean; incurred under the bet, is not




the issue before us oo wos nol the lssus .t the trial.

X Lress no opinlion tooreon.s  haat v

could be held to wsve come into hedn;,

-

by the partices wits

¢i the aprzllentt's rulic:s

when the duplicsat: “ettins vouchors o

nond of fics which woull be after the

nreascrived by the Lot and

e tlations 10 and

srescrilies T

I thercfore

in iscue was wnhnether a contract
nep 1astinti’™ with compliance
1 notwithastanding that Rule 3

t xcceptance only materinlises

re recelved st the apnellant's

tine for accenting wets

On this issue the learnad

trinl Juige found, -nd 1 agrec with hiwm that the contract of betting

is conclulo:

office Ly the oo ullent or his servant

prescrised by Lhe et zmnd mlations,.

The srouwnd
contract fail for the rcsasons siven,
Mr, Codlin Tor oo regoondont

Lo thint asven L7 Rule

Srothon 1n contracts

clients any such coniract as surject
avrellant wouldl use 11 renscr Gle oo

the relevant duplicote bLottin .

Dotween the =2

of 2 het is zccepted at a licensed setting

g or agents within the time

sn the non consummation of a

subhmitted as zn alternative to

2oouf tne appellant's rules couli

nellant and its

to an implied term  thuat the
I
e an) dili_eace to.ensure tant

the clock ba

after Rejulations 10 ondt i1 were comnlied with, Thus he subwmitted tiaot

if the placin. of

condition precedent S0 tho accuemtaince

DroCuriel

perform this condition
on the part cf the 2y wllant or its

rely on this f.iiure o

ety Vir.e Coudlin cibed

in the clock bup was a

of bets wnd the failure to

we to o a wilful or negplizent act

ent, the appellant, could not

the henefit ¢f a winning

(1881) 6 A.C. 251 in

srt of this wropositiocn. Dr. Dizng

tt in reply, rigatly -ldstin_ uishel

Machay ve Dick (suprs) Tron the presont issue.

In wy viaw

issue raisel in this oenl. It dis od

'

erinciple st :ta! theroin rests on & v

inte one of thoe torws of

ick (swuzra) i1s not relevant to the

ne asslstance hecause the

1id contract having booen entored

which Leding that the liability of the
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purchaser to accept delivery of the thin: sold and

te pay the purcanse

certain thins being lone
by the seller. I in sueh circuust wces, the purchoser himself

A R o~ - [ VY PO PO
Gisables opr frustrates tioc

to of toe seller to perform the

concition o selivery of the Joods by him,

he cannct selier to verform so to ivold

the contrict, re Uodiin was

the o.liration tu accept

o078 uncer a contract, accernt ice as i necessury and intepral

st of the oroce

of concladian o contract.

s

Whether th. op.oollent o veolidly stirulate that no liability

uncor its wagperins centracts will Lo recoprmised wy it unless tine

duplicate voucier is olaced within time in its clocking beg is, as
I have alrecady satd not the issur sefors mse 1 have alreatly refrained

from exvressing sas o

jaiion shereons I further refrain from

cxpressing any opinicn cn the relotel issue of a failure by the

aent or servant bEo ploce o Juplicate voucher in the

TIr concliusion n’ for ths rooscns  dven I om of the view taat

the learned teiad ju', o

ri bt dn oiving dudament for the roespon’eont

on tha proun’ that the contruct of v cr wes comnlete with the

of tho ot uncer Rul: 10 within the time nrescrinhed Ly the
act anl deonlaiticns.

- B Ty R 1 M s e
T wonld Visnics thoe wpoonl.






