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JAMAICA JAMAICA -
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IN THE COURT OF APPEAL

RESIDENT MAGISTRATE CIVIL APPEAL No. 13/86

BEFORE: The Hon. Mr. Justice Kerr, J.A.
The Hon. Mr. Justice Carberry, J.A.
The Hon. Mr. Justice Wright, J.A.

BETWEEN QLDEN STAR MANUFACTURING
COMPANY LIMITED

DEFENDANT/APPELLANT

AND JAMAICA FROZEN FOODS LTD. PLAINTIFF/RESPONDENT

HMr. M. Hylton for the Appellant

Miss B. Warren for the Respondent

June 17 and October 31, 1986

KERR, P. (Ag.):

This is an appeal from a judgment of the
Resident Magistrate for the parish of St. Andrew whereby
judgment was eritered for the Respondent with an order against
the Appellant for possession on or before March 31, 1986 of
certain demised premises. |

Thé premises kn6wn as No. 5 First Street,
Newporf West aré commercial premises and it is agreed by all
that they are '"controlled premises'" and subject to the
provisions of he Rent Restriction Act.

These premises were purchased by the Respondent
Company for $410,000 pursuant to an Agreement entered into
with the owners about July 1983 and by registered transfer in
September 1983. The purchase was subject to the existing
tenancy held by the Appellant Company. Shortly after the
signing of the agreement and before transfer Mr, Selwyn

Campbell, Managing Director of the Respondent advised
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Mr. Chuck, his counterpart in the Appellant Company, of the
transaction and his company's urgent need for the premises
in connection with it's ?usiness. Mr. Chuck was unmoved by
friendly pérsuasion. He demanded .one year's notice. In
response to this demand a notice in the following form was
served on the Appellant:-

"August 31, 1983

JAMAICA S. S.

NOTICE TO QUIT

TO: Colden Star Manufacturing Co. Ltd.
5 First Street
Newport West
Kinpston 13

RE: 5 FIRST STREET, NEWPORT
WEST KINGSTON 13 _
Volume 1016 Folio 54, and
Volume 1016 Folio 39 .

We act for Mrs. and Mrs. Yap Mann Fung
from whom you leased the above premises,
We also act for Jamaica Frozen Fcods Limited,
Purchaser of the premiges.

On behalf of the Lessors and on their
instructions, we hereby give you one year's
notice terminating your tenancy of the above

~premises. Accordingly, you are requested to
/ quit and deliver up the said premises by
midnight of August 31, 1984.

This notice enures for the benefit of
the Purchaser who will assume the ownership
upon complet1on and .will be entitled to
exercise all the rights and benef1ts of
ownprsh1p at that time.. -

The reason for.the giying of this
notice is that the premises have been sold
and the Purchaser requires it for its own

“use for business and trading purposes.

RATTRAY, PATTERSON, RATTRAY

PER:

ATTORNEYS-AT-~LAW FOR AND ON
BEHALF OF MR AND MRS YAP
MANN FUNG"
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Durinz the running period of the notice there
were ccrrespondence between Respondent and Appellant in which
the. Respondent advised that they had lecated a place which.
the Appellant could vuse, gdverted attention to advertised
nremises, and reiterated the urgent need for the premises.

In turn the appellant replied in effect that the susgested
places were unsuitable, their efforts tc obtain suitable
accommnosation were unsuccessful and exnressed the hope “that
you will hear witﬁ us and allow us some additional time'".

In the end the Respondent offered to sell tc the appellant

the “remises at the same yurchase price that the Resnondent

had paid. The offer was declined; the appellant was

apparently unwilling to sive up the premises, for which the
rental of $900 per mcnth was far beloﬁ what was obtainable in
the open market (nnr'were they willing to buy it as their own).

Patience exhausted the ReSpondent on Ausust 14,
1985 brought an dction for Recovery of Possession in the
Resident Magistrate's Court, The actioh was heard and
determined on February 2§; 1586,

'while'the/éction was pending the premises were
destroyed by fire yet the Appgllant remained unmoved.

At the hearing the defence rested on submissions
challenging the vaiidity of the notice.

~In his reasons for judgment the learned
Resident Mapistrate in dealing with this question stated:-
"The Court found that having entered
the agreement for sale the Plaintiff
became 2 beneficial owner of the
premises and satisfied the definition
of 'Landlord’ and was therefore
entitled to give the notice to quit.
The Court ccnstrued Exhibit 1 as a
valid notice to quit which was given
on behalf of the Plaintiff and ccmplied

with Section 25 of the Rent Restriction
Act,
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"On the evidence which was adduced the
"Court considered: that less hardship
would be caused by making the order than
by refusIng to make it and that in all
thedc1rcumstancet 1t was reasonable so
to do" o

Bi:fore this Court the anpellant maintained his
stand and the Ffollowing grounds were argued:-

“The learned Resident Magistrate erred.
in law in holding that having entered
into an agreement for sale the
rlaintiff/resvondent was entitled to
give a Notice to.Quit, despite the fact
that it was not entitied to possesésion
of the premises and the sale had not yet
been completed.
The learned trial judge erred in
constru1np the Notice to.Quit as having been

given on behalf of the pla1nt1ff/
respondent" .

In support; Mr. Hylton for the appellant arpued
that for a purchaser to be entitled to give a notice, there
must be legal title in him.pricr tg the ziving of the notice
or the purchaser must bg. ther entitled to possession
pursuant to the terms ¢f the agreement. :A purchaser, under
an incomplete agreem¢ntlfor-sa1eis~nofuentit1ed to give a
notice to quit.  He referred to passapesin Woodfall Landlord
and Tenant - ?4th Editlon at p. 964; Halsbury - 4th Editicn
Volume 27 paragrauh 193 and the fOIIOW1ng cases: Graham v,

M'I]lwaine [1918] 2 1. R 353; Thohpson v. McCullouch [1947]
K.By 447; [1947] 1’A11 BE.R. 26§ and Freeman v, Hambrook

[1947) V.L.R. 70, as reportéd ih;Ehglish and Empire Digest
[1973] Volume 31 paragraph 2169.
Further, on the authority of the unreported

case - R.M. C]Vll Appedl No. 13/82.- MeQuick v. L. § V.

Realties (posﬂ) a notice g1ven on WBehalf of a vendor for
the purpose ofl in1ng vacant posses&}on on sale of the
prem;sas is invalid because that reason is not one

recognized by the René Restriction Act.



5.
In reply Miss Warren submltted that a person
can become a landlori by purchase of the demised premises

[Wright v. Walford [ 1955] 1 All E.R. 207]; that the definition

of landiord in the Rent Restriction Act is in keeping with the

decision in Emberson v. Robinson (post) and the phrasé: therein
|

”derivihgytiﬁle" covers the present situation and that the
respondeﬁt i; therefore a landlerQLwithin the meaning of the
Act; tﬁer oﬁ;a propet construcfidq:ofvthe notice it was given
on behalf of the respondent. SheISOUght support for this
contention in dicta from the McQuick case.

R t':Mr; Hylton countered:by geying that the term
"deriving title'" does not cover’a‘perﬁen in the process of
doingrsg; The purchzser must be entitled: to possession; that
the respondent becane a landlord in September 1983 whefiiithe
traﬁsfer was effected but that thée power to: give A notice:
thereafter on behalf of the réspondent was: not'in'que¥tion

[ see Canadlan Perfect Carment Co’. v\ Bell [ 19481 4XD.E.R:i 816].

1

" In Thompson v. McCullough (supra). the invelved

“facts are set out in the All England’ Report headnote: this:

In Seﬁt 1942, X.!, the owner'rofa’ ! v
_freehold dwe111ng house, granted a
weekly tenancy thereof, unfurnishedy
to 'the deferdant. In Feb., 1945,
the defehdant sub-let the ‘hotisgris.li'h
furnished to the plaintiff on a
. weekly teéhancy. On Apr. 1, 1946, ..
. the plaintiff verbally agreed w1th
SRS K. to purchasé¢ the fee simple of :
the house for f110, and he paid- /5 o
as a deposit. On April 5, 1946, !}
ths defendant gave the pla1ntiff
notice to quit expiring on May 4.
On Apr. 10 the defendant sent a
further notice ‘to the plaintiff to v
quit the premises on Apr. 20, and
on the same day K. éxecuted 4 ~.4vi - !
o corveyance to the plaintiff who
© " paid a further '£29ign ‘aggount of
S , th nurchase meney. On Apr. 12 the
T o7 plaintiff ‘gave: the deéfendant motige
to quit. The balance of the purchase
money was not paid to KJ by the i~ .o
plaintiff until June 21."

"!r-;
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‘n his judgment Morton, L.J. said at p. 267:

........ it seems to ne the natural
inference would be that, if the deed
was delivered at all on Apr. 10, it
was delivered as an escrow."

And later at p. 268:

"I turn to the second point in the
argument of counsel for the plaintiff
that, even if that is so, the delivery
relates back so as to make his notice

.. to quit given on Apr. 12 an effective

.-/'v

7

) -/

‘notice. Apart from authority that
would seem to me a very startling
proposition. It involves this, that
a man can effectively give a notice
as landlord to a tenant at a time
when it is uncertain whether he will
ever be the landlord in fact. On
Apr. 12 it was uncertain whether the
plaintiff would ever pay the balance
of the purchase money. BHe did not
pay the balance of the purchase money
until long after the notice to quit
had expired. If relation back is to
have such an effect as this, it seems
to me to render the position of a
tenant intolerable. On Apr. 20, if
plaintiff's counsel is right, the
defendant would not know whether or
not the notice which he had received
was a valid notice to quit. Apart
from authority, I should have thought
that the uyltimate payment of the
‘purchase money could not have the
~effect of validating a notice given
at a time when the fee simple was not
effectively vested in the giver of
the notice'.

And still later at p. 268:

"The .result is that the notice to
quit given by the plaintiff to the
defendant was not effective, and the
contractual tenancy of the defendant
.at a rental of 7s. a week is still
subsisting".

- Freeman v. ﬁambrook is noted in the (1973) English

and Empire Digest

Volume 31 - Note 2163 thus:

"Apart from estoppel or some circum-
stances creating the relationship of
landlord and teniant, a notice to quit,
given to the lessee of premises, must

be given by the person in whom the
legal raversion is vested and may not
validly be given by an equitable owner”.
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And Graham v. il'Ilwaine in the same publication at Note 2169
G SRR

thus: i R [ A

"A purchaser who between the payment
of the purchase-money and the execution
of the conveyance, serves in his own
name a notice to quit on a tenant of the
lands purchased, cannot by such notige
validly determine the tenancy. In such
circumstances the tioticeito quit, to be
valid, should be signed by both the
vendor and purchaser or at all events by
the purchaser as the expressly authorised
agent of the vendor'.
C P

The case of EmBestn“V.3Robinson [1953] 1 W.L.R.

1129 would seem to be on the othér side of the line. The facts

are summarised in the headnote ‘thus:
bt 4 L
'For the purposes of section 3 .0f the
Fent and Mortgipe Interest Restrictions
(Amendment) Act; 1933, .the court:shall,
ty Sch. I to that Act;, give judgment
for the recovery .of possession of a
(welling-housg- to which the Rent -
Iestrictions Acts apply without .proof
cf alternative accommodation where the
court considers it reasonable so to do, if
' (1) the dwelling-house is reasonably
required by the. landlord (not being
a landlord who has become landlord
by purchasing the dwelling-house or
any interest therein after Scptember 1,
1939), for '  occupation as a
, ‘residence for - (i) himself .....'
In June, 1939, the plaintiff entered into
" un Agreement ‘with the then owners of a
newly built ‘dwelling-house to pyrchase
the house., He signed as purchaser, and
paid a deposit. Shortly afterwards he was
. called up for war service, and was not
démobilized until 1945, when he completed
the purchase, paying the balapce of the
purchase price. In the interval the
vendors had let the premisey to the
defendant, from whom the plaintiff in
-he present action claimed possession.
The defendant ¢ontended that the plaintiff
had become landlord by purchase after
September 1, 1939, and was therefore not
entjtled to possession without 'proof of
altgrnative aceommodatjion.

| Somerte]l, L.J. in his judgment identified the
peftinent pointskip the appeéal thus at p. 1131:
; | T Rirst, was?%he"completion in 1945 a
" ompletion of ‘the contract entered into

in June, 1939, or should it be regarded
as a new copkract, and secondly, whether,
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"having regard to.the circumstances,
the landlord purchased ih" 1939, at
the date of the agreement, or 1945,
at the date of completion?™.”

And answered the question thus:

"Assume a case where a binding contract
was signed before September 1, 1939,
and everything proceeded with the speed
which was contemplated and the completion
took place after September 1, 1939,
Would the purchaser have become a land-
lord by purchasing after September 1?
I think he would not. The relevant date
..in’applying the exception to these facts
would.be the date when he signed the
‘binding contract.  I. derive support for
. that 'conclusion from a case in the Irish
+ .courts, which does not, cf course, bind
. 'us, of Barrett v. Marshall [1945] K.B.
562; 61 T.L.R. 533; [197267 1 A1l E.R. 146].
In that case the same point arcse and
Dodd J. held 'that the purchaser became
landlord, and the vendor ceased to be
landlord, when the contract of sale was
signed on May 3, 1920. What remained
E - was merely carrying the contract into
N complete effect.' The question then is
Vi e . whether the circumstances of this case
h lead to some different conclusjon".

" He. then examined the circumstances and went on:

"Both these points obviously require
i fonsideration, but I have come to the
e ... /conclusion that the completion which
. took place in 1945 should be regarded

as a completion under thé contract of 1939™.

. And concluded:

"In thosé circumstance$, for the reasons

which I have given, I do not think that

S the plaintiff falls to be regarded as a

FEE TP landlord who became landlord by purchase
- aftey September 1, 1939".

: Wright v. Walford (supra) dealt with facts in

the converse with interpretation of the same provisions and
the reasoning proceeded alopgjsimilartiﬁhés.“
:i;fwin.én.eﬁdéa&oﬁgftﬁifesolve the apparent
conflict in;%héée'cases; Céfbééfi;iJ.A. in his judgment, the
draft of which I had the privilege of reading, with scholarly
diligence, has painstakingly extracted the ratio decidendi

in a number of cases. Bécause of the line of reasoning I

have taken and my interpretation of the relevant provisions
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of the Rent Restriction Act it is not essential to my decision
to resolve the conflict; nevertheless, to entirely ignore the
decision and dicta in these cases would leave important
incidentzl questions unanswered. |

The follcwing provisions of the Act are directly
relevant to -the questicns raised on appeal: |
Landlord as defined by Section 2:

" 'Landlcrd' includes any person deriving
title under the original landlord and any
person whto is, or would but for the
provisiors of this Act be, entitled to

the possession of the premises, and shall,
for the purpose of the enforceme¢nt of any
provisiors of this Act whereby any
liability is imposed con' a landlord, be
construe: also tc include any agent having
charge, control or management of the
premises on behalf of the landlord”.

Provisions as to Notice - Section 26:

"(1!' Subject tc the provisions of
this section, the landlord of
any public or commercial
building may terminate the
tenancy by notice in writing
given to the tenant specifying
the datc at which the tenancy
is to come to an end (herein-
after referred to As 'the date
of termination'),

(2) A notice under subsection (1)
. shall not have effect for the
purposes of this Act unless it
is given -~

(a) not less than twelve months
befcre the date of termination
specified therein; and

o (b) in the case of premises leased
. to the tenant for a fixed
term of years, not more than
twelve months before the
expiration of the lease’.

Section 31:

"(1) No notice given by a landlord to
quit any controlled premises
shall be valid unless it states
the reason for the requirement to
quit'!.
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"Restrictions on Rights to Possession - Section 25:

'"(1) Subject to section 26, no order
or judgment for the recovery of
(T\ ‘ possessison of any controlled
L/ premises, or for the ejectment
of a tenant therefrom, shall,
whether in resrect of a notice
to quit given or proceedings
commehced before or after the
commencement of this Act, be made
or 7iven unless -

@ ....... @ttt e

(b) the premises being a dwelling-

' house or a public or commercial
building, are reasonably
required by the landlord for -

G) o, cecenteenteas

(ii) Use by him for business,
trade or profe551onal
purposes.”

\
)
/
( L

Now I am aware that in the definition of landlnrd,
the word "includes" extends the ordinary meaning of the word
and that the terms and tenor of the definition clearly have in
contemnlation successor landlords. Nevertheless, I decline to
interpret the words 'deriving title under the original land-

<J/> lord" to embrace dny person who has entered into an executory
agreement for tpé purchase of demised nremises and has paid
in earnest a uﬁﬁparativel? small forfeditable deposit and may
or may not go any further to completion. Accordingly, I
would interpr:t the phrase 'deriving title under the original
landlord" as 1 person who ati-a particular time is a lapdlord

by derivative title. Accordingly, 1 hold that at the time the

notite’ was given competence to give a notice resided in the

vendor and I accept as a corréct statement of the law the

note on McMillen v.’Chapiman § §.S. Kresge Co. [1953] 2 D.L.R.

671 as set out in the English and Empire Digest Note -2168:

"Where the powet to give a notice to
o quit is persongl to a landlord, until
coe He. ias done mptre than enter.:into an
agreement to sell the demised property
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"he continues tco have the power §
right to give such notice".

In the instant cdse on the face of the notice

that ?owef was exercised by the original landlord

Mr. and Mfs. Yap Mann Fung throuph their agent. The notice

expressly so states.

Now the fulcrum of Mr. Hylteon's argument as

founded on Thompson v. McCullough was to the effect that

because the respondent was incompetent to give notice it was
equally unable to take the benefit of the notice.

. Neither in autharitynor from a practical point
-f viéew islit tenible as a2 general propusition that a ~erson
wh was originally incompetent to do an act or enter into a
transaction is ne:essarily fhereby precluded from enjoying
the benefit of thit transaction if entered into by a
oomhetenf person n his beﬁalf' Indeed the whole doctrine of
trusts rests ugon the comﬁetent trustee enter1ng 1n£ovtrans-
action for the be1ef1c1ary who more often than not hﬁs
neither the authority, carac1ty nor cnmpetence to SO engage
I am of the view that on enterinn intc an apreement fcr,
sale the prospectlve‘.urchaser acqulres a benef1c1a1 interest
but until completion the’ rendor 1andlord rema1ns competent
to give a notiee Jh1ch eventually may redound to the
rurchaser's credit. To put it ancther way, on general
principles the lamdlord der1ving title from a predecessqu
succeuds to the bbnef1ts and burﬂens of h1s predenessor‘in
title and this is not inconglstent with the def1njt1cn of |
landlord in the A: t Hyiton s argument followed to\1ts
log1ca1 canclus1on would méan that between the execut1on
of the acreement For sale and thc comnletion of the sale,

there would be no one cthetent to y1ve a nptlne effective

to termingte the tenancy andigqﬁficienthln reason to obtain

PR )

’!‘(t‘f,.]:“- . Y
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an order for ra:covery. This incongruous and inconvenient
interregnum wo1ld cadse_unneceSséfy hardshins, particularly
on purchasers of commercial premises for theif Own use;: -
havihg regard to the generous notice neriod and the

provision for counter-notice as previded in Section 26.0f .

the Act. Mr. Hylton's argument would render virtually .

useless the ~pininn expressed by Campbell, J.A. in delivering

the judgment of the Court in McQuick v. L.lévV. Realties -

R.M. Appeal No, 13/82 delivered April 23, 19825 In that case
in the notice uziven by, the vendor 1ahd16;d\fhe feason was
stated as "Fouse for sale'. :The Codftihéiéwihat this was

not a reasén within the contemplation of.gection 25 and
continued: |

"In losking thrcugh the record we
anxiously considered whether the
order for possession could be
sunnorted on some basis cther than
that propounded by the learned
"Resident Magistrate. We accordingly
"considered whether L. § V. Realties
Limited in effect was bringins the
action on behalf of the purchaser.
' The Notice t¢ Quit was server, on
' the 3rd of June¢, 1981, the evidence
; which was befgre the learned Resident
/ Magistrate, was that the contract of
sale was exetuted in August, 1981,
‘therefore at the time when the Notice
to Quit wag served it.could only have
been served on behalf of the pros-
‘pective vendor because at. that time
there was fjo purchaser who could be
‘considered as landlord.; Fad:the
‘agent, on the evidence, been:able to
establish that' the notice had been
served on behalf of the purchaser
albeit at the time only a:beneficial
‘owner, the vosition would have been
“different bécause such a purchaser,
‘even though he is not at the-time
. vested with the legal estate, could
Lo nroperly on his own behalf; or. through
‘. an agent, bringian action. £orirecovery
of 'posse§sion becadse he isjiin our
view, comprehendéd in the: definition
of"landlord” as he is a pensoniwho but
. for the provision of the Act wbuld be
, w entitled to possession on.execution by
.+ .7 <him of the contract of sale. 1In this
case, however, it is clear that the

/
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"»laint was not brought ¢n behslf of
any such heneficial owner as a
vurchaser",

*This wos ciearly an obiter “hservation and it was not

censidered as t:'whefhér or not it was necessary to show that
the ﬁurchaSer'haT duly verformed his cbligations under the
noreement when the notice was given. What is clear from the
stafement is that the Court held that the purchaser hod a
sufficient beneficial interest to take the benefit of the
rotice.

In liclding that the success~r landlotd derivine
title from a rredicessor takes both benefits and burdens I

am comforted by the reasoning and decision in A. D. #Wimbush

and Scn, Ltd. v. ‘ranmills Properties, Ltd. and Others [1961)

2 A1l E.R. 197, a tase to which my attention was adverted
by Carbervy, J.A. The facts are as set out in the headnote:

"F., the landlerd of business nremises,
served a notice dated July 1, 1958,
under s. 25 of the Landlerd and Tenant
Act, 1954, terminating the tenants'
tenancy on June 30, 1959, this notice
being in the nrescribed form [ Form 7
wrescribed by the Lanllor! ant Tenant
(M- tices) Regulations, 1957] and
stating that the landlords would
Jopnese an airnlication £or a new
[ temancy, the eround of onposition beine
that provided by s. 30 (1) (2), viz.,
that on the terminaticws of the current
tenancy ‘the landlord intends to
~occupy the holdin~ for the nurpuses....
"of a business to be carried on by [him]
therein'. The tenants forthwith
notified F. that they were not willing
to give u» 1ossessicn, and in October,
16958, they applied to the court for a
new tenancy under s. 24(1). On June
24, 1959, the application not having
yet been determined, 1%, became the
landlord. It was not in dispute that
M. hal the intention required by
's. 30 (1) (2), but the question arose
‘whether M. was entitled to rely on the
notice and on the ground of oppisition
stated therein, since, though H. was
the landlord at the hearing, he was not
the lan'lord at the date when the notice
was ziven',
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It was held that M. was entitled to rely on
the notice. In the course of his judgment Plowman J. at

D. 202 referred with evidefit approval to_ an.interlocutory

A.Observatioh of farker L.J.-in®X:L, Fisheries Ltd. v. Leeds

Corpn.[iOSS] 2 ﬁ11;E;R.‘87S'and!noted_that this observétion

had the approval of the Court of Appeal in Piper v. Muggleton
S ' '
[1956] 2 A1l E.F. at p. 253: D

1

'‘The incoming ‘landlord’ must, we
think, be bound by the acts or
omissions of his predecessor while
answering that description (see the
remark of Parker, L.J., in X.L.
Fisheries, Ltd. v. Leeds Corpn.

(1955) 2 Q.B. at p. 640, and that

may well preclude any effective
opposition on his part, save as

regards the terms of the new tenancy.' "

If it were necessary so to decide, I would be
prepared to holc that the notice in the instant case in its
present form corforms with the advice advocated in Grahanm v.
M'Ilwaine (ante] in thét it was given and signed by an agent
actins for both parties.

There remains the question whether the reason
therein is with:n ghe contemplation of Section 25 of the Act.

an/éhe effective date of a notice is the date
of expiration bmbause it is on that date that the cause of
action arises. By that time, the plaintiff respondent in the
instant case was; the landlord within the meaning of the Act
and the rerson competent to bring the action. Implicit in
both the McQuiclk and the Wimbush decisions is that the
reasons contemr.ated in the Act must be n»ersonal to the
landlord and must exist in him at the time that the matter
comes up before the Court.

Both these requirements co-exist in the instant

case. There has been no challenge to the complaint that the

respondent need:d the premises for its own use or to the

o

>\
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finding of the learned Resident lizgistrate that in the
circumstances it was reasonable to make.the order.
For these reasons I would dismiss the¢ appeal,
affirm the judgment and order delivery of possession one
month from the date hereof - Costs of appeal to be the

respondent at 150.
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This rcase raises an interesting point on the inter-
action between the common law relating to landlord and tenant
and the statute law, viz The Rent Restriction Act.

The d:fendant/appellant Golden Star Manufacturing
Co. Ltd., were, ind claim to be so still, the‘tenants of a
commercial building situated at 5 First Street, Newport West,
Kingston 13, in the parish of St. Andrew. ‘Té‘aVOi& confusion
I will hereinaftzr refer to them as the tenants. They held
under a tenancy (it may have been a lease: we have never seen
it) granted by Mr. and Mrs. Yap Mann Fung. They appear to have
been monthly tenants at a rent of $900.00 per month. The rent
must have been fixed some years ago, for the evidente, which was
unchallenged, indicated that thelnormal commercial rental at
todays rates for such a buildiﬁg in that area would have been
in the region of §3,000.00 per month.

In July of 1983, at an unspecified‘date, the
plaintiff/respondent, Frozen Foods Ltd, entered into an agree-
ment to buy the premises from Mr. and Mrs. Yap Mann Fung for
the sum of $420,000/b00 The sale was hade subject to the
existing tenancy,;ﬂThe premisgs were subject to the Registration
of Titles Act, there being two titles registered at Volume 1016
Folio 54 and Volume 1016 Folic 39 of the Register Book of
Titles. The agreement provided for a deposit of 10% of the
purchase price, and compleotion was to take place within 30 days
of the signing cf the agreement, thn.the Balance of the
purchase price vas to be paid and the hecessary transfer to be
lodged for registration.

Thesc payments were made and the transfers lodged for
registration- arnd the evidence shows that they were registered

on the 26th September, 1983. On that date therefore the

plaintiffs becane the owners in law of the premises, and entitled
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in law to the reversion of the lease: from that date §n9 if
not before, (for thrt is in dispute) fhey became landlords of
the tenants.w

The evicence shows that Jamaicz Frozen Foods are
a compdny wholly owred by the Covernment of Jamaica. Their
premisesrwero next coor to the premises that they had bought,
they urgently needec it for expansion, as they werc then being
compelled to pay some $3,600.00 per month for premises a half
7 ﬁilo away in whicl to store some of their products. Acquisi
tion of the new premises would have saved this rental, brought
their operatioﬁs closer together and reduced the risk of
pilferage and the transportation costs involved.

The evidence shows that on the making of their
agreement in July to purchase these premises, thcir managing
director Pr. Selwyn Campbell approached the managing director

of the tenants, Mr. Percival Chuck, with a view to getting

and

possession of the building, at the ezrliest possible time. The

tenants refused to .eave. To summarize, Frozen Foods over the

period attempted to find alternative accommodation for their

tenants, and advised of severeal premises to which they could

move, The rentals nf‘thc alternatives were however the normal
§

commercial rents in that area, averaging some $3,000.00 per

month, and as thc tonants werc only paying $900.00 per month

they declined to mese. 1In desperation Frozen Foods even offered

to se¢ll the nremises to the tenants for the same $420,000.00

that they had paid. That price was considered too expensive by

the tenants who refised the offer, and indiczted that in their
view under the Rent Restriction Act they were entitled to at

least a year's notize. This seems to have been a reference to

scction 26 of the Rent Restriction Act (termination of a tenancy

of public and commercial buildings). It #Will be considered at

grcater length below,
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On tle 31st Aupust, 1983, the tenants were served

with a year's nctice to cuit the premises by midnight of the
3lst August, 19f4. The notice will be sc¢t out in full below.
The tenants did not leave. In the mcantime they ‘duly paid
their rent of §¢00.00 per ﬁonth to the pléintiffs;' Eventually
the premises buint dewn on the 7th_November, 1985. Since that
date the tenants have paid no rent;ﬂbut appavrently have
continued to be in posssssion of the premises. 1 shculd have
thouszht that the destruction of the building would not
necessarily have relieved them of the duty to pay rent, but
the point has nct teen srpued and the question of whether there
can be frustration of a lease continues, so far as I know, to
be a scmewhat cocntroversial one. Seo Cheshire § Fifoct: The

Law of Centract; Uth Edition 550 et. seq. citing Matthey v.

Curling (3922) 2 A.C, 182 and Cricklewood Preperty.§ Investment

Trust Ltd. v. Leighton's Investment Trust Ltd (1945) A,C. 221.

Before censidering the facts and the law in greater
detail, it may te useful tc makce some preliminary observations
cn the felatiunship Letween the law of landlord and tenant and
our Rent Restriction Act. The Act assumes the existence and
continuance of ihe;normal common law (and any other statutes
applicable) relcting te landiord and tenant. The relationshin
is one that is created in the first place by contract, and that
centract (or lerse, if there is one) fcerms the inccption of the
relationship anc¢ governs it, subject te the controls and
alteratiens introduced by the Fent Restriction fct. ‘Thus the
ceommen law rules apply to notices gilven purporting to determine
the contractual tenancy, though thesc may be varied by the
rartics in their contract, Gubject to such special terms, the
notice.givcn to determine the contractual tenancy must be of the
appropriate length, <nd on the apprdpriate day, bec given to the

appropriate percon by the appropriate person. In short, before
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turning to the Rent Testriction Act, when it is sought to

terminate an existing tenancy, the perscon secking to terminate

it must show that the contractual tenancy, the basis of the

cripiral relationship between the parties, has been ended by
an effective legal method. (Sce Cheshire's 'odern Lew of

real Property - 1) Beoition p. 451~453)

Now thke Rent Restriction Act, and it has by new a fairlvy

leng history in Jamaica, was introduced in 1944 to protect tenants
apeinst Yandlords.  Speaking generally it has done sp in two
wrys: (a) by contrclling the quantum of rent which could be
charged, and (b) by prctecting the tenant's occupation of the
rented premises. () hos been achieved by the establishment of
rent Boards empowered to fix the rents that may be required of
2 tenant, while (b) has keen achieved by limiting the power of
Courts to make orders requiring the tenant to give up pussession
of the premises. Landlords may rcecover posscssion ohly.if they
shicw (1) that they wculd ha&e been so entitled at law, by the
termination of the centractual tenancy by an appreopriatce legal
method, and in addition (ii) they must satisfy the additvional
requirepents laid down in the Act.

The previsicas of beoth (a) and (b) above are protected

/

by the sanctious cf thée criminal law: it is an offence to demand
} .

"nd receive more than the contreolled rept, and it is an offence

tc take the law inte your own hands and summarily eject a tenant

by force, or fraud cr the like,

Tue protecticn pgiven by () has had the effect of
creatinge o onew type of tenancy, or tenant: yhc statutory itenancy
o1 statutory tensnt, which describes the situation in which the
centractual tenancy has been duly determined, but the‘tcnant,
protected by the provisions in (b) is allowed to:continuo to held
“ver on such terms and conditions of the original tenancy as are
cuonsistent with the provisions of the Act, parvicularly those

fivzed under (a): sec seciion 28 of the Act.
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It i5 however necessary to enquire what are the
tenancies that are so protecfed by the Rent Restriction Act.
There is no doubt that originally these acts were designed
to protect tenancies éf dwelling houses. However, almost from
the inception.in Jamaica they were also extended to cover
public and commercial premises. Coverags of commercial
buildings has always becn controversial, as evidenced by the
many amendments made from time to time. "Public or commercial
building" is definud in section 2 of the Act, and the
premises with wiich we are conccrned appear to fell within
that category. The premises arce therefore prima facie

"controlled preaniscs.” See section 3 of the Act. Uncer

section 3, as anended by Act 2 of 1983, public or commercial
buildings can bz exempted from the Act if certain conditions
are met. It was not however argued that these premiscs nad
been so cxempted..

Section 25 of the ACf deals generally with
restrictions of the landlords right to possession. The porticns

that may be applicable to this casec are set out below:

”2?& (1) Subjcect to section 26, no orvrder
or judgment for the recovery of

. .
/ possessien of any controlled
(-« premiscs, -or for the ejectment of

a tenant therefrom, shall, whether
in respect of a notice to quit given
or proceedings commenced before ox
- after the commencement of this Act,
-be made or given unless =--

(a) some rent lawfully due frow
thec tenant has not been paid
for, at least thirty days after
it became dues O ..o

% 0 8 08 0 8 % @ 6 ¢ % e & B B B BSOS PO 8O 8O s

(e¢) the premises being a dwelling
housc or g public or commercial
building, are rcasonably required
by the landlord .for .....
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. (1) R R

(ii) wuse by him for business,
' trade or professional
(l\ purposes; or
i (iii) a combination of the purpos:

S

in sub-paragraphs (i) and (ii)

(h) the premises, being n dwelling house
or a public or commercial building,
are reqguired for the purpose of being
repaired, improved, or rebuilt; or
sesssseseanssss. (emphasis supplied)

There tre a great pany other contingencies indicated
as providing adequate reasons cn which the courts may act  in
/Y
) . . . . . . .
&Vw making a possessicn or ¢jectment order. - Sectibh-25 contains two
further provisions that may be relevant. They read:
"and unless in addition, in any such
case as aforesaid, the court asked
to make the order or give the judg-

ment considers it reasonable to :
make such order or give such judement:

Provided that an order or judgment
-shall not be made or given on any
ground specified in paragraph (e)
(£) or (h) unless the court 1s also
(j\ satisfied that, aving regard to
" ) ‘a1l .the circumstances of the case,
' //less hardship would be caused by
/ granting the order or judgment than
/+ by refusing to grant 1t; =z2nd such
‘ circumstances Are hcereby declared to
include (i) when the applicotion is
on a ground specified in paragraph
(¢) (f), the question of whether other
accommodation is available for the
landlord or the tenant;

(ii) when the application is on a
ground specifiedin paragraph (h),
the question of whether other

71 ' ‘ accommodaticn is available for the
( o/ ~ tenant.'™ - (emphasis supplied)

Section 25 contains a great many other provisions
relating to. ‘the making of such orders, including adjournments and

provisiors for the compensation of tenants im certain circumstances.
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~Section 26, "Termination :of tenancy of Public and

- commercial buildings" was a comparatively new section introduced

(L} by Law §1/1960. The portions relevant to this case read as

follows:

"26 (1) Subject to the provisiéns of this
section, the landlord cf any public
or commercial building may terminate
the tenancy by notice in writing given
tc the tenant specifying the date at
which the tcnancy is to come to an
end (hereinafter réferred to as the
date of termination),

(2) A neotice under subsccticn (1)
i , shall net have c¢ffect for the purposes
(] of this Act unless 1t is given .....
(a) ncot less than twelve months
~hefore the date of termination
specified thercin; and

(b) in the case of premises leased
to the tenant for a fixed term
of years, not meore than twelve
montus bcfor the date of
a“njratnon cf the lease."”

Pauging here, the effect of this precvision appears to
be that the landlord of commercial premiscs, rented for example
(l/ on a monthly tena ncyw may by glVJnﬁ the *nccltlcd years notice

terminate that *tonancy quite independently of section 25. Subject
) . b

to what 1s said ;blow, in employing secticn 26 the landlcrd docs
not, (unless he wished te do so) have to-spe;ify in the notice
any of the reasoas or centingencies listed in section 25.

This was originally.made abundantly clear by a

subsection O which wag contained in Section 26 up to 1979, 1t

WL\ read: .
( \ . _ Ci

126, (9) At the explrdtlwn of a notice
b) a landlord in accordance with
the provisions of this secticn
this Act shall cease to apply to
the premises 1in respect of which the
noticc was. glv*n unless the tcnant
' bas given notice to the landlord,
, «and appliéd to- the:tourt in
;accordance with the prov151ons of
+this section.” '
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If the tenancy in question is one {or o fixed term

cgrlier than twelve mgnths’before‘the expiratién.of. the lease.
The effect oflsection 26, originally,whs that by
giving the statutery nctice of one year, the tenancy or h -
public oi_cbmmercia] building éopld be "de-contyolied" or taken
outside c¢f all the rrovisions é@t out in the Act in section 25.
Mo doubt theklandlord would stiil haye to prove that on
crdinary conmon law principles he had validly ended the

contractual tenancy, for 2ll that the scttion had dene was

to render the Rent Pestriction A¢t no lorger applicable to the
rc¢lationship, but the special provisicns of the criginal
contract or lease or tenancy would continue to apply.

For the sake of completeness it shculd be noted
that subsections (3) to (8) »f section 26 provided that on being
served with a landlord's notice under section 26 (1)-(2), the
tenant may serve a ciunter notice, not later than nine months
after getting the laidlord's notice, indicating that he proposes
to hcld cver and will'aqk the court to substitute a new date for
the date of terminatlog/ﬁpccified in the landlord's notice. On
such an application :Hé cocurt ma2y fix o substituted date of

(

termination not more than twelve months later than the criginal

date of termination. That datc when fixed will have the cffect

cf a pessession order allowing the landlord to reccver possession

on the substituted dite without further reccurse to the court.

In making such an exutension of the tenancy the court is
required to be satisiied that it is reasonable to do éc, and to
consider the hardship incurred in making or refusing the crder.
Having provided in,séction 26 for a methud of both
ending 2 “controlled" puBiic or commercial tenancy by the

giving of the specified length of nctice, and de-contrclling

the premises thoreafter, the legislature in 1879, by Act 20 of
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1979 reversed its previous policy relating to public or

F - . . i ) y .
commercial buildings to a cdnslderable extent. The question

is how much? -~ @ .,

Subsection ©

of section 26 (set out above) was

deleted and:a hew section 31 was inserted. The relevant

portiohs .of the new section 31, which remains in the law as

\ LS

of this Qate, (buf which was further amended by Act 2 of 1983)

reads at present thus:

'31.

(1)

(2)

(3)

No netice given by a landlord
tc quit any contrclled premises
shall be valid unless it statces
the reason for the requirement
to quit.

where the reason given in any
notice referred tc in subsection!
(1) is that some rent lawfully
~due from the tenant has not been
paid, the notice shall, if the
rent is paid before the date cof
expiry of the notice, cease to
have effect on the date of pay-
ment.

Where any nctice referred to in
subsection (1), cther than a
notice under section 26 (1), is
given after a tenant has, under:
section 15A of this Act or under
scction 30 (now omitted) of the
Kent Restriction (Amendment) Act
1983 (which relates t¢ exclusion
of certain commercial buildings
from this Act), applied to a Board
tc review a decisicn of the
Assessment Officer the period of
the nctice shall, nctwithstanding
anything to the contrary in the
notice, be deemed tc be not less.
than one month and to commence*:

(a) when the Beard disposes of
the review; or

(o) four months after the date of
service of the notice which--
ever is earlier.

i

(2

S
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(4) Subject to subsection (2), where,
in relation to any controlled
premises, the 1landlord or-tenant
has given notice to quit, or the
landlord has commenced proceedings
for the recovery of possession of
the premises or for the ejectment
of the tenant therefrom, the
acceptance by the landlord of
payment of rent for any perlod
during which the -tenant remains
in possessxon of the premises after
the givihg of the notice or the
commencement of the proceedings
shall not prejudice the notice or
proceedings."

It should bw evwlalncd that sec¢tion 3 which govetned
the appllcatlon of the Act, and provided which premises should
be regarded as controlled'premises, and which premises sh~uld
bc regarded as exempt, had been amended by the 1979 Act as
regards 3 (1) (e) whiph‘excmpted certain public and commercial
buildings. All otheys were however to be controlled premises,
In short public and commercial buildings were re-controlled in
large measure.

Secticn 3 (1) (e) was again amended by Act 2 of 1983

and now provides for thﬁwexemption of certain public and

commercial buildings in/respect of which the landlord has applied
/

for and received a certificate of exemption from an Assessment

:
Officer (an official appointed to and attached to the Rent Board

under section 9 of the Act).

The developments above are difficult to follow. The
difficulty is compounded by two factors: (a) The Government
printer has apparently ceased to publish the annual volumcs of
the Laws of Jamaica, and (b) the present loose leaf system of
the Laws of Jamqica operates on the principle that when an
amendment is made to the'léw, the original law itself 1is
removed and the law as _amended is inserted. This makes it

virtually impossible to follow thc development and changes made.
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The original law befcre the amendment is no longer available.
The loose leaf systen as operated has provided the means of
knéwing how the law row stands, but at the expenée of tracing
how it has developed. ‘ |

Pealing ther with the law as it no;:stands, and on
the basis that nho further change has taken place since the
amendments made in 1983, the situation is that public and
commercial buildings generally are subject to the controls in
thc Rent Restriction Act.

Certain public and commercial buildings however may
become exempt by the Landlord applying for an exemption
certificate under section 2 (1) (¢) of the Act.

Where this has not been done, (and there is no
evidence that this was done in the instant case) the premises
remain subject to the Act.

However, the Act still contains two sections dealing
with the recovery of possession of controlled premises, Secticn
25 dealing with recovery of possession generally, and'section

26 dealing specifica]1y/hi;gwthemtermination cf tenancies of

puvlic and commercialdéy{&dings,}

Section 25 sLts cut vérious reasons or circumstances
that must exist to give the ccurt jurisdiction to make pessession
nrders; the new section 31 clearly applies there, and requires

that notices given must state the reascn for the requirement to

quit. Section 25 opens with the words "Subject tc section 26"
which appear in this centext to mean “fapart from section 26" or
“except for scction 28," the following will aprly.

Section 26 on the face of'if requires no such reason,
it centinues to provide a special mode for the termination of
tenancies of public or commercial bﬁildings by the giving of

the appropriate notice - generally one year - and if the

landlerd gives the appropriate length of notice required by

e T
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this section, then the particular tenancy may properly be
terminated by 4 court giving 4 possessicn crdetr without the
hetessity of furthet examining whether any of the section 25
requirements have'Been met. Section 26 then is a specific
previsicn of a special mode of terminating public or
commercial tenmancics, and it scems clear that the requirement
in section 31 (1) rejquiring reasons to be stated in any
netice as a condition for its validity does not apply. This

is borne out by the chrase in scction 31 (3) "other  than 2 noticg
under section 2¢ (1) If a notice under.section 26 had to
centain a reason complying with those in sectioen Z5, section

26 would appcar to b otiese and unnecessary for all applications
for possession eorders wculd have to be made under section 25 .

and the words '"Subject to section 26" would seem unnecessary.

Had the position been reversed, and scction 26 had commenced

with the words "Subjcct to section 25" then it would have been
easier tc argue that z secticon 26 notice must comply with and

set out one cf the secticn 25 reasons.

The effect of @ nctice under section 26 used to be that

o

nder. the old subsection 9,

it ended the tenancy and alsc),
NN RSN ST I .

rejeased the premiseﬁ'entirely from theuﬂéh}'CGhtrﬁI“Att.““As
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tne Act now stands however, the effect of a section 26 nctice
will be to terminatc the particular tenancy of a public or
cemmercial building, but tc leave it still subject to the Act,
s¢ that any new tenaqt'woulq for example be entitled to the
nrctection of the Act. -

Further, it is of course still open fer @ landlerd of
cemmercial premises to proceed under section 25 simpliciter,
for any of the reasoas set out there.

Comparing oar Rent Act; as it stands at present, with
comparable legislatisn in England, our Rent Act does not contain

the provisions of the English Statutes which in effect prevent

£
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a landlord from acquiring premises in which there is 2 sitting
tenant and then turning the tenant out by making an
applicaticn that he requires the premises for his own use and
occuraticn. The English Statutes contain special provisions

relating to “landlorls by purchase’ the effect of which is tc

provide that a stipulated period of time must elapse before a
rerscn buying premiscs with o sitting tenant can arply to turn
him cut ¢n the grounl of wanting the premises for his own
use or occupation. Further, the Jamaican Statute provides only
for 2 year's extension in the case of commercial premises.

In the case befeore us the atternevs acting for both
the vendcr and the parchaser (Frozen Foods Ltd.) on the
31st fwaust, 1983 served the fcllowing notice on the Tenants.
It was exhibit 1 in the Trial boforc the Pesident Magistrate
and reads thus:
"fupust 31, 1983
JIMALCA S.S.

. NOTICE TO QUIT

TO: Golden Star Manufacturing Co Ltd
5 First Street
Newport West
Kin+sston 13 /

Re: §5 First Street, Newpert West
Kingston 13
Volume 1016 Folio 54, and
Volume 1016 Folic 39

We act for Mr and Firs Yap Mann Fung from whom you leased
the above premises. We also act for Jamzicd Frozen Foods Limited,
Purchaser of the premises.

On behalf cf tLu;Lcsscrs and con their instructions, we
hereby sive you one yc¢ ar's nctice. terminating your tenancy nf
the above prenmisc¢s. Accoerdingly, you are reguc sted to quit and
dellver up the said premises by midnight of August 3L, 1984,

This noticc enures for the benefit of the'Purchaser
‘who will assume the ownership upen cempletion and will be
entitled to exercise all rlvhts and benef:ts cf ownership at
that time.
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“"The reaso? for the giving of this notice is that
the premises have been sold and the Purchaser requires it

for its own business and trading purposes.

RATTEAY PATTERSON, RATTRAY

PER....... au e s o e e

OF ME AND MRS YAP<MANN’FUNG“

it is of interest tc record the tenants' response to
the arrival of the terminaticn date of the one ‘year nntice
piven tc them. It is contained in a letter dated 7th August,

1984, whizh reads thus:

GOLDEN STAR MANUFACTURING COWMPANY LTD
Makers Of Quality Rubber Products.

5 First Street, Newport West, Kingston 13, Jamaica

Directors P.0O., Box 18%, Kingston 11
P.H. Chuck Jamaica W.I,.
C.E. Chuck Cable Address '"Geldstar®

Telephone: 92-39146

August 7, 1984
Jamaica Frozen Foods I.td
4 Fourth Avenue N
Newport Hest o
Yingston 13 7 o

Attention:. Mr. Selvyn Campbell : T

Dear Mr. Campbell,

We received your notice to quit premises at 5 First Street as of.
fwgust 31, 1984. We tave been trying tc either rent or puichase

A new location. We hzve alse checked out the various places that
you referrcd to us but found none of them acceptable. One place

had no vonf and the“yental on the others was astronomical,

We have cven tried to sell out operations to anothet manufacturer U
who already has space to telocate this business and just about
concluded our agreement but the Credit restrictions prevented the
prospective purchaser from getting the necessary financing.
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Since that time we liave actually made a deposit on some
property but we are still waiting for our Bank to approve
the additional financing which we need to put up additicnal
construction and to finance the exhorbitent relocation
expenses before we can actually move onto the property.

In view of this we hope that you will bear with us and allow
us some additicnal ime.

Unfecrtunately, during this rast yesr it has been practicnlly
impossible  to find suitable factory space to lease s we have
been expericncing. It is even more difficult to procurc a place
to relacszte our type of operation becausc of the numercus. -
heavy industrial machinery =nd cquipment for which s~1id

foundaticn and 900 amps of 415/220 vol 3 phase clectricity is
required.

Wle are making every effort to finalize our plans for moving
and will dc so as sceon as is nossible. In the meantime we will
appreciate ycur paticence with us.

Yours faithfully,
Fercival M. Chuck
Manasins Dircctor”

It will be seen that theo tenants made no attempt to
exercise any cf the statutpry remedies given to them by section
26 (3) to (8) of the Rent Restriction Act.

.

"- Eventuall’, on the 14th August, 1985, a year aftcer
the tenants' reques: fofr further time and nearly two years after
the giving of theorlg;ﬁal ong year's notice on 31lst August,
1983, Frozen Foods £d filed the plajnt, the subject of this
appeal. That plain! was heard bef@jéﬁthe Resident Magistrate
far the parish of S:. Andrew; the only cvidence presented was
piven cn hehal{ of the Plaintiffs. The tenants elected to
cffer no evidence, but te stand on their submission that the
notice to quit of the 3lst_August,“1983 was invalid. Their
Argument is set out below in greater detail. It was not accepted
by the Kesident Magistrate who on the 28th Februarr, 193¢,

srdered that the tenants deliver up possession on or before the

31st March, 192¢6. The Tenants avpeal from that order, and in
the interim secured a2 stay of execution pending the determination

of the aprenl.



¢

J

31.

Before us the tenants' counsel, Mr. Hylpon, repeated
the argument advanced at the trial. It is attractive but
unsdhnd, It proceeds “hus: at the time that the notice to
quit dated 31st Aupust, 1933 was served con the tenants neither
the vendors, the original landlords Mr. and Mrs. Yap Mann Fung
nor their purchasers, ‘rozen Foods Ltd. weré:compefent to
give this notice. As =o the former they were not in a position
to say that they requi-ed the premises for their own use ~ they
wcre selliing it; As to the latter they were not ceompetent
either to pgive such a notice, for though they were buying for

their own use, they had not yet become owners of the legal estate.

ir. Hylton pointed out that at common law the landlord competent

te ~ive & notice te qui.t must be the person legzlly entitled to

the immediate reversion of and in the demised premises. He

'

cited €or this propesition the following passage from Woodfall,
Landlcrd § Tenant, Z4th Edn. page 594:

"Ainy person for the time being legally
entitled to the immediate reversion

of and in the demised premises, e.g.
as assighee, devisee, executor or
admlnlstrqtor cf the landlord may give
notice ‘to qblt +»+.+.. Any subsequent
owne /ﬂ »yiving title through or under
the narty giving the notice may avail
himsd1f of it. But an assignee of a
leasc with only an equitable title
cannnt exercise the right to determine
the tenancy. MNor can a purchaser who
has cntered into a contract to
purchase land subject to a tenancy
befo:e he has completed the purchase;
he may, however, after completion be
cstopped. by his conduct from se tting
up the invalidity of the notice to quit.

He alse cited from the 4th Editicn of Halsbury, Volume

27: Landlord and Tenant, page 147, para. 193: Who may giveé or

receive nctice.
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A notice to guit may be given by
cither the 11ndlord or thn tenant.
For this PUIPOS G the landleord is

the person in whom the lepal
reversinn is vested, or the person
. . whom the tonent is boun“ tﬂ

(J} reeognize as his Iandiord by estepnel.

The passage has the following fontno

[ d

2 (2):

Tesee. A beneficiary L..... 0T A
nrarchaser before completicon
(thompson v, kcCullcuch (1947) K. P,
4475 (1947) L A11 E.R. 265 C.A.
Craham v. ¥'LLware (1913) 2 1.P. 353
cannnt unless bz 1s acting for the
sers.on having the lenal estate
(Pe Knight an?d Hubbards underleasc
HubkarT v, HishZon (19723) 1 Ch, 130) )
rive a valid notice to quit. «....."

({1 The rule at common law cppears then to be that only
the pers—n ipmediately entitled to the legal reversion may cive
A valid netice to quit.

Proczedingy from that point on, Mr. Hylton arguss that
until the ncw cwners were rogistered in the register book cf
titles on the 29th September, 1933, they were not cntitled to
pive the notice, anl the vendcrs could not give it either
because fthey were not in a position to say as reduired by section

(lj 31 that they wanted fho premisaes for their use and occupation

under sectiocn 25 (1)/_(e)° This assumes that section 31 applies
and that a secticon %6 notice must be one that sets out a rcason
that comnlics with section 25, Mr. Hylton further relies on a

recent decisiosn of this court Peverly McQuick v. L & V Realties

(Pesident Magistratz's Civil Apneal 13/1982 delivered on 23rd

ApTii, 1982, where it was held, in a case brought under scction

I

¢ .f the Act, that not only must there be a velid notice tc
quit, determininz the contractual tenancy, bhut there must be
contained in it, or aprear otherwise a reason that falls vithin

section 25 as heing a valid reascn empowaring the court to make

a rossession order. As Campbell J.A. puts it
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"Hoviever, cven before the tribunal
can ccasider whether the making of
the order would be just and )
reascnable, it has to consider
whether the order is being sourht

- . in one of the circumstances which
(L/ have been srecifically wrescribzd
by the lepislature as circumstances
which quid zntitle it to make the
crder

This was a reference t7 scctiod 25 and the condi

outlinet in it, and 1t was a cacn where the premiscs {2 4w

oL W

cstate asont actine for the vendoy was in no nesition, nor

the vendor, ©o say that the premises were requiredl for the

(l) vendor's use and occuraticn.  They were not: it was the
rurchaser whe would require the rremisss.  However, at the

that the notice was served no murchaser hal materinlized.

1, and the tarty siving the notics, tho

tions
1ling

real

was

t‘\".o
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vendier and his agents were at that stase trying to get theigelves ™

into a wasition in which they could sive vacant possessicn

to any’

curchascr whe 4id mate 11«1170 The notice to quit was riven

3rd Junc, 1921 and not until Aupust 1981 was the contract of sale

‘execut? Campbell J.A. added:

(lf “"Ho? ‘the arent, on the svidence, bhcen
ﬂbge to cstablish that the notice
bezn served on behalf »f the
aurchascr, albeit at the time only =
feneficinl owmer, the mosition would
have been ¢iffcerent because such
1 purchaser, cven though he is aov
at the time.vested W1th the legnl
zstate, “ulﬂ nroperly on his- own .
hehalf ot throurh ' an agent, br;nr o0
action for recovery of uoss;s~1
‘técause he is, in ouf view,
_fomprcﬂgn\ 1oin the doElnltlon of
"lTanllord” ﬂs he is = persmn whe but

(l fer the provision of the act woulid be -

entitled to posses siém on evecution
cy him of the contract.of sale. In
this c#dse, however, it 'is clear that
the r]aiﬁt was not brought on bebalf
-f any Huch bencficial owner as a
aurchasey .’
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In lcOuick's case then there was no npurchascr on the

A

H

was oure anc simple o ¢ose in which a vendor wrs

tenaznt cut 50 that he micht be

sremisces with vacant jossession to whomssever e wipht

persuade to buy it. He weuld obviously cet o bottor

could ~ive vacant ressession: Lut as was

an intzaniicor to sell the prenises is not ome of the recorrized

crounds wndery section 25 on which an crder for nossession

nrainst o tenert undor the sct. It was 2lso clear tiat

what wes invelve! was a dwelling house; not o commercicl

and the 1,,1zc“111n ras made under section 25,

It ie net clear wheitner the court in that case was

referred 1o the ceornon low yale that only a ancitled

nerscn

]

the

b

inme inge lesal reversion could give a valid notice. t

not wzcessary in that casc, for what was in issue

WS

or

secticon 25
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any of thy s-ccific requirements under

apl it wae clear that they had not. In th: ipstant

case tho roswondent 't counsel. Tilse HYarren, {1 her part rolied

e the ohitor Jdicta in ot the

1 M Sn e
e Houicl

thore wns =2 UnneF1c1L1/ﬁwnar purchaser who had

executsd a binding cortract such & person could e

Jescribet as a Ulandlord” for the purposes of the Act.. The

definition of "landlord™ riven under section 2 of the Act reads

f511ows

“Lardlord includes any person deriviang
£itls under the oricipal landlord an’
any perscn who is, Or would but for _
the provisions of this Act be, entitlel
£o the -cssession of the wrﬁmlscs, and
sh:11, for the purpose of the
enforcement of any ylonslnns of tr’
et whercby ony liability is imposct

landlcrd, be <orstrucU also to

include any ﬂﬂunt having Lharﬁegrccntrql
or management Qf Thu »remls s on bencit
of the lanllerd;

iy 2

a’lu

ma

better obla to

T ST .
vorated out,

can Le

building,

yrcther

cffoct *hat where

as
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Miss Warren argues that the definition significantly
speaks of "any person deriving fitle,” and that fhis inciudes
2 person who is in the course cf deriving title, i.e. one who
hds signed a binding contract for gale, even though the sale
has not yet becn consummated by his paying the balanﬁe of ﬁbe
nurchase .price, and having thc title conveyed to hinm.

ir. Hylt?n answers by asking '"what if the ﬁale never
went through? but went off e.gp. bécause the purchaser cculd
not complete? Can a tenant have two landlords?

There is considerable force jn this reply. It will
be noted that in the HMcQuick case, obiter, it was suggested that
a purchaser who had completed the sale, and was a beneficial
though not legal owner, might be able to claim to be a person
deriving title. It was not sugrested thére that the claim might
be made when only the deposit had been paid and a binding
contract signed.

While conceding that a person who has become in equity
the beneficial owner of the premises, having paid the entire
purchase price, and perhép§ having had the transfer of title
lodged to be registcred; may possibly be rega;ded under the /fict
as being in process Qf "deriving" titie‘undgrnthe original
landlord, I should p&efe;lto express no final opinion on thgt
proposition. It is ﬁossible fhat_eyen after the entirety of the'
purchase money has been paid and a transfer lodged, some dgfect
in the vendor's title might arise, g,g.‘fraud ?gainst the true
owner, and the sale might still fail td'go through to ultimate
completion. In any event the common law rule 'would still remaim
to be dealt with. A ténant can not be left in a position jin-
which he has to deal'with a person who gppears to be becoming
his landlord, only :o find that as the sale fails at the last
moment his prospective landlord never becomes such because he

never acquired the legal title to the reversion.



H1ss Warren supported her proposition by citing

a number of cases, viz: Emberscn v. Pobinson (1953) 1 oL

o L]

11293 (1953) 2 ALY E.P. 755; Cairns v. Piper (1954) 2 Q5.

I
s on A

1%, (19%4) 2 Al1 E.R. 611; Virigzht v. Welford (1955) 1 AL BLR.

207. ALY oro ULl Court of jppeal decisions, and they arnear in
4th Edition Halsbury, Vel 27 Lanliord and Tenant para. 675

Landlord bv Purchise. The nararraph aprears in that soction

“ealing with crotected and stotu

[

=

o

ory tenancics. Unfortunately

"5

these cases nre not at all reisvert to our present prol

They deal wich a situstion in which upder the Enplish Fers [cts
the lanclor? is rostricted freq claiming vossession of the
nremises wn the  round that he reguires them for his —wn usec
and occunaticn, urless he has beupht them at a1 specificd —oriod
before he malkes tae cleim, er before the téﬁancy in cucsticn
2rNsC.,

“The objzctive »f those sections was to prevent or

restrict 2 lzadliord purchasing premises with a sitting tenant

.1,
t ne

5

A

o

and then making o cleim for wossessisn on the ground

wanted them for his dwn use and occupation. In that situation
it was necessary to/decide whether or not he had beccme &
Inndlord by wrchgse in the "elosed season” so to spcak. in

that situation the relevant datce was the date of purchase, not

“nurchesc! was

the Jate wihor the landlord became iandleord, and
uscd in 2 aontoeclnical sensc as meaninc the Aate of o binding
coentract to purciase rather then the date »f completien. /s has
boor wointed out we have no oguivalent  rovisiops in' cur Rent

Pestriction fct, and in any e¢vent what was being discusscdd

there was not when did the purchaser become a landlord, but was
his “Hurchasc’ made within the perind in which the law protected

the tenant.,
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there is however a very clear answer to Mr. Hylton's

arpument, in the terms of the rfct itself. Section 25 which

prescribes the circumstances in which the courts may meke an

erier fur possession against a2 tenant is dealing with “controlled”

aremiscs cencrally.

It 1s perfectly possible for “commercial’ sremises to

be “"contrslled” premises, sce section 3 (2). - The only public
21 Yeommercial® premises exempted frem the Act Are those now
coversd by tiae nroviso to seciion 3 (1) - narticularly (e)

It 1s wossible for an applicaticn to be madc for

srssessiun of centrolled commercinl premises under scction 25 of
.l

the fct, ~nd this is recnenized in the sections quoted ecarlicr

from section 25, for oxample sections 25 (1) (e), (h), and (X).

-

2ut what Mr. Hylton's argument over-looks is that

L)

~

76 as kas been pointed out, provides a completely

secticn
different and alterna:ive apibroach in tesnect of Public and
Commercial premiscs and in short proﬁidos 2 method for terminating
¢risting tennncics in public or commercial nremises by ziving the
tenant 2 year's notice to quit, I£ a section 26 notice had to
contein one of the rensdﬁs required under scction 25 to he
cffecive, sccticn 234 whuld be completely meaningless and its
retepticn in the sfct weuld scem incomprehensible. The tenent has
for his ort been given a richt to give counter notice and to
annly to the court {or an czxtensicn in accordance with the
provisions of the seciion,
50

This tenant did not do /s ard so far from seeking to
¢xcrcise those richts under the section, he was content to boeg
f47 more time. unspecified, sec hiis letter of 7th August, 1984.

The present plaiﬁt WAs bfaught under theé provisions
of sectisn 26, and thz restricticns set out in section. 25 have no

aprlication.  The only remzining valid line of defence «hat this
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tenant has is ¢€o :fall back on the contractual or common law

position. His lense, if there was one, wns never in evidence:

.we only know that he was the sitting'tenantiof fhe b}e§idu$

cwner gad landlord, at g menthly temancy or.manthly.rent ot
EUTIS -
~Acceptiig the commen law rule thn%.bniy the person
immediately entit ed to the legal reversion Ean'kjﬁé;a tenant
a valid notice, the notice given here purported to do exactly
that. Tt expruss.y states that the notice is given “on behalf
of the lessors and on their instructiens." The outgoi.ng'f‘
landlort was on any view of the matter Stillvthe landfara‘ his
title ty the reversion had not yet been divested, and he Mas
cherefore to give a motice under section 26. Turther,
ns this waz 2 not.c: under section 26 anl not section 25, therc
VAS Mo necessity Lo : ~cmply with the section 25 1o cauirenants desnits
section 31.- In any event the nctice gave a "reason', i.e. that
the purchaser necd the tremiscs for his own 'quﬂthrr

“

’Mr. HV lign’s arvoument that once a Ldnﬂlol‘ TRLETS into

2

nesotiations ¢ q«11 his mremiﬂes a2 osit U“Tl 3 tr\s‘ irm fnzch
R WARES X T
neither he nor the ;ﬁrch 50T f‘ Lo can deul u1th tlc teﬂ * dcfl{s

COMMONS vns e, TH@;@ is uo 7utqzr~ rm uf th1> Sart, 10 use 1he
phrase “The ring i: dend.long live the King!" The landlord
docs not cedse to be iandlord untid he has parted with the
impadiate logal richt too the reversion. As the ecariicr citations
from Woodfal? and Halsbury show, this can hrppen, but iu the casce
~f 2 provosel sal: it will aot happen until che title te the demised
~1r orentod promises hos been transferrved, or the right 9
possession of the reversion lost.

On¢ may sgree that 2 tenant can net have twe corpeting
landlzrds, (wart from co-owpership of the premises), but it is at

lens
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clzary that he rmust have ons.
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The notice of 3lst Aupust, 1983 was on any view an

effective notice and under scction 26 of the Act, the tenancy

was determincd and accerdingly the Resident Magistrate was

completely justified in making the order for possession that
he made, It was 2l1lso reascnable to dc so.
Sincp writing the above 1 have had the opportunity
¥ reading the judzment of Kerr P, (Ap.) and I agree with it.
A1l - tvo  judsgments have arrived at the same result by Some-
what different routes. T acrec with the erder proposed by the
resident, (A2:) that the tenant must deliver up possession within

one momth of the date hevrcof.

YRICKT. J.A..

PN

I have hail tﬁe benefit of reéding the judgments in
draft of my brothers Kerr P. (Ag.) and Carberry J.A. and
agree with the decis Lon/thqf the appeal should be dlsm1<scd

There is therefore na*ﬂlnw that I can usefully add.






