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MORRISON, J.A.:

Introduction

1. On 18 December 2003, after a trial in the Home Circuit Court lasting

16 days before Norma Mcintosh J and a jury, the applicants were both

convicted of murder. They were each sentenced to imprisonment for life,

with a direction that they should not be eligible for parole within a period

of 30 years from the date of conviction. Their applications for leave to

appeal were consider'ed by a single judge of this court and ,'efused, and
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they have accordingly both renewed their applications before the coull

itself.

2. The applicants were charged with the murdel' of Mr Comoy Blake

("the deceased") on 3 December 2001, in the parish of st Andrew, Both

applicants pleaded not guilty to the charge. As at the trial, the main issue

on these applications is the question of identification.

The case for the prosecution

3. The prosecution's case was that at some time after 10:30 p.m. on

the night of 3 December 2001, the deceased, his cousin Mr Junior Bowes

and their friend, Mr Horace Hall were on their way home to Mount Salus,

part of the Mannings Hill district in the parish of St Andrew. They travelled

from Stony Hill to Guava Gap by taxi and then set out on foot along the

Mannings Hill main road in the direction of the Mannings Hill square. After

passing through the square, they continued walking ("down the hill") in

the direction of Mount Salus. While on their way, the deceased said

something which attracted the attention of the others to a group of four

men walking about 25 feet behind them in the same direction in which

they were headed. Mr Bowes recognised all four of these men as persons

whom he knew before, three of them by the names, "Damion", "Bear"

and "Las" and he described the fourth, who he knew by sight, but not by

name, as "a brown Ras". In court, he identified the first applicant (Mr
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Damion Lowe) as "Damion" and the second applicant (tv\r Br'uce

Golding) as "Bem".

Lj All four men, were armed, accmding to tv\r Bowes' accounl, wilh

guns in their hands, Damion and Los with handguns, Bem and the Ras wilh

shotguns. Mr' Bowes, who hod turned mound to look behind when the

deceased hod spoken, told the court that he was able to see the men

clemly because they were "right under the street light" and he hod them

all in his sight at that point for about a minute and a half. Damion hod a

handkerchief tied mound his forehead and knotted at the bock of his

head but, Mr Bowes insisted, he was able to see him by the light from the

streetlight and he was also able to make out "Bear" by the some means.

5. It is at that point, tv\1' Bowes continued, that he hemd "the first shot",

whereupon the deceased ron off down the hill, as did he, and MI Hall

went off the mod into the bushes somewhere. As he and the deceased

ron down the hill, Mr Bowes said, he kept looking bock and observed

Damion and the Ras coming down, some 40 feet behind thenl, by the

light of another streetlight closel' to the bottom of the rood, perhaps

about 32 feet from where he and the deceased were. Just then, he

heard further explosions (there were fOUl' or five in all, he said), whel'eupon

he sow the deceased, who appemed to have been hit and injured,

continue to run down the rood for some distance before falling at the

bottom of the rood close to the intersection with Mount Salus Rood. tv\r
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Bowes' evidence was that he hod Damion under- observation for about

half a minute during this chose down the rood. Aflel the deceased had

fallen, Mr Bowes continued running until he got to the nealby hOITle of 0

relative of his, where he remained for a little while before traveling by car

to the Stony Hill Police Station, where he mode a report of who I hod

happened. He later returned to the scene, where he sow the deceased

lying in the rood bleeding from his mouth. There was no sign of any of the

four gunmen. He remained there until police officers arrived and the

deceased's lifeless body was removed.

6. Damion hod been known to Mr Bowes for several years before this

incident ("from him a youth"). They lived in the some area, he would see

him perhaps five or six times per month and he was able to soy where

Damion lived and fo identify Damion' s mother and stepfather by nome

("Charmaine" and "Joko"). "Bear" he hod also known for severo I years

("from him a youth, little youth") and he would usually see him once per

week. He also knew where "Bear" lived, knew his father by the nome

"Fire" and that his surname was Golding. He was accustomed to lelling

both Damion and "Bear" "howdy", whenever he saw them.

7. On 2 January 2002 and 19 January 2002 respectively, MI- Bowes

identified both Damion and "Bear" on identification parades at the

Constant Spring Police Station.
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8. When he was cross-examined, Mr Bowes agl'eed ihai he may have

overstaiea tile position when he said that he hod been able Ie ohrr""r

Ihe men fm as much as a minute and a half inlhe first ins/once and then

for another half a minute after heming the first shot, saying in respect of

both periods thai "I guess it wasn't so long". However, he was insislenl

Ihat he had taken "a good look" at the men, though he "wasn'j limin~J

it". Pressed some more as to how long the entire incident lasted, he

stated that ii was "0 couple seconds" and finally, in re-examination, with

the help of counsel's watch, he put both periods of observation at about

five seconds each, though he continued to insist that he was noi "timing"

ihe events as they unfolded.

9. Mr Hall generally supported Mr Bowes' account of whai hod

happened on that night. His evidence was also that he sow foul men

coming down the hill behind the group of himself, Mr Bowes and ihe

deceased, but he was only able to recognize Damion, "Bem" and "this

rasta brown guy". On his account, three of the men were mmed with

guns in their hands, Damian with "a small gun", "Bem" and the Ras each

wiih a "long gun". He had known Damion for 18 yems before the

incident, he knew where he lived and he was accustomed to seeing him

on weekends in Mount Salus. He also knew Damion' s mother and

stepfather by name. With regmd to "Bem", Mr Hall hod known him for

some 22 yems before the incident, he knew where he lived and he knew
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his father and mother, as well as his sister and brother. "Becn'" was

someone he was accustomed to greetin~j by raising his hand or "sh(]kin~(

his head.

1O. Mr Hall also said that the area was well lit on the night in question

and that he hod had an unobstructed view of the men. After' another

exercise again involving the use of counsel's watch, he estimated 1he

period during which he hod the men under observation, while looking

back at them as they proceeded down the hill, 10 be 48 seconds. He also

gave an estimate of having observed Damion and "Bear" for 25 seconds

each.

11. After the first shot was fired, and the deceased and Mr Bowes

started to run down the hill, Mr Hall ran off into the bushes at the side of

the road, where he remained, hearing several more shots, until he

eventually heard the sound of vehicles passing up and down on the road

and "people bowling for murder". By the time he emerged from the

bushes and continued down to the intersection with Mount Salus Rood, he

saw the deceased's motionless body lying there, bleeding from the mouth

and ears.

12. Mr Hall also attended identification parades at the Constant Spring

Police Station on two occasions, pointing out "Bear" at the first, but foiling

to point out anyone at the second. He attributed his failure to identify
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anyone at the second pmade to the foci that the faces of all nine men in

111(--; omade "were white up".

j 3. Both Messl"s Bowes and Hall were minutely cross-exmnrned os 10

vmious inconsistencies and discrepancies in their evidence, porliculmly in

reb/ion to their police statements, as well as the state of the lighting and

Ihe physical layouf of the mea between Mannings Hill square and the

Mount Salus Rood.

14. Also giving evidence for the Crown was Mr" Andre Blake, the bmther

of the deceased and also a long time resident of Mount Salus. His

evidence was that on the morning of 3 December 2001, he and the

deceased hod left home together on foot at about 8:30 a.m. They were

headed for the bus stop, where they hoped to catch the bus to Mannings

Hill and Guava Gop. They were actually walking away from the bus

terminus, which was at Mount Salus, but because they wele late they set

out to Illeet the bus to ensure that they would be able to obtain a seat.

While walking, a taxi-cab come along headed in the opposite direction

(towards Mount Salus) and the deceased got into it, leaving Mr Blake to

continue walking alone towmds Mannings Hill.

15. As he walked along, he sow "Bear" (by which naille the applicanl

Golding was also known to him) standing in front of a shop. As he

appmached him, "Bear" walked off in the direction of Guava Gop. MI"

Blake continued on his way, passing the shop where he hod seen "8em"
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and, os he proceeded further along the rood post a house onlhe corner,

he looked behind him and sow "Bear", another man known to hirn os

"Judah" and yet another man known to him as Damian or "Redrnan". All

thl'ee men were in company with another man known to Mr Bloke as

"Tazza". Damian, Judo and Tazza were armed with cutlasses, while

"Bear" was "holding on to his waist". The men were coming towalds him,

at first walking and then, after he started to run, running after him. The

taxi-cob which the deceased hod token was at that point coming bock

in the direction in which Mr Bloke, pursued by the four men, was running

and, os it come alongside him, the deceased alighted and started 10 run

with him. The four men continued to chose Mr Bloke and the deceased

until a lady stepped out of a shop near to the rood and stopped the men,

saying "What unno a run down the youth dem fah?" Damion it was,

according to Mr Bloke, who replied saying "we must pass back later", and

all four men then turned back, whereupon Mr Bloke and the deceased

proceeded to catch a bus to Stony Hill, where they mode a report at the

police station.

16, Mr Bloke I s evidence was that both applicants had also been known

to him for a long time, Damian "from him small growing up" and "Bear"

"from school days". He had never had any dispute with eithel of them

before that day. Cross-examined on behalf of the applicant Lowe, Mr

Blake rejected the suggestion that he (the applicant) was not one of the
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four rnen who chased himself and his brother on the morninSJ of 3

Decernber 2001 and he o!so deni thai he was deliberately irnolicojillC!

the appliccmt because he had decided to build up a case againsj him 01

some point after his bl-other Conroy's death. Cross-examined on beholi

of the applicant Golding, it was also put to !VIr Blake that Mr GoldinSJ wos

not present at 011 on the morning of 3 December 2001, and was not one of

Ihe four men who allegedly gave chase to !VIr Blake and his brother thai

morning. Several alleged inconsistencies were also put to this witness on

behalf of both applicants and, in I-espect of the applicant Golding, he did

accept that he was mistaken when he hod said that on the mor-ning of 3

December 2001 he had seen him "holding up his waist". Accol-ding 10

him, he had mixed this up with a previous occasion when a group of men

had also given chase to himself and his brother.

17. Or Kadiyale Prasad, a registered medical practitioner and

Consultant Forensic Pathologist, gave evidence that the deceased had

died from injuries caused by a single gunshot wound to his chest. There

was an absence of gunpowder deposition, the significance of which wos

that the distance between the muzzle of the gun and the victim was more

than two feet. FI-om the injuries seen by him on post mortem examination,

Or Prasad's opinion was thai death would hove occurred between two to

five minutes. The tl-ajectory of the bullet after entering the body was

"upwards, forwards and to the right", indicating that the firearm would
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have been at on angle to the body, pointing upward, at the point of

dischar~Je.

18. Deteclive Corporal Mark Foster was the investigating officer (hee]

hod by the time of the trial been pr'omoted to the rank of Corporal). A j

about 11 :30 p.m. on the night of 3 December 2001, he was on duly at the

Constant Spring Police Station and, in response to a telephone call from

the stony Hill Police Station, he went to Mannings Hill district. At the

intersection of Mannings Hill Rood and Mount Salus Road, he observed

the body of a man lying on his bock in a pool of blood in the roadway.

This body was in due course identified as the body of Conroy Bloke.

Corporal Foster observed three street lights between that intersection and

Mannings Hill square (where there were two shops and a telephone booth

along the r'oadway). Two of the street lights were on the left (looking up

towards the square) and one on the right, and all three lights wer'e on.

The first street light on the left was actually at the intersection of the

Mannings Hill and Mount Salus roods.

19. Detective Corporal Foster's investigations in due course led him to

procur'e warrants of arrest for four men, Damion ole Brownman, "Bear",

Brownman (all of Mannings Hill) and "Lus" of Kingswood District.

Subsequently both applicants were taken into custody, placed on

identification parades and ultimately charged with the murder of Conroy

Bloke on 3 December 2001. After caution, the applicant Lowe, allegedly



11

said "officer, a people waan sen mi go a prison", while the opplicon I

c;oldirl~J ollegedly sOld "A nuh mi sah". Corporal Foslel's evidcrlc wm

Ihot both 111en wele placed on identification palades because the

witnesses flom whom statements had been taken had only used aliases in

describing them. The other two men wel'e nevel' found.

20. Sergeant Dennis I"-Jeedham conducted two identification parodes

on 4 January 2002 at the Constant Spring Police Station in respect of the

applicant Lowe. The applicant, who was represented on the parade by

counsel of his choice (Mr Hugh Faulkner), was identified by Mr Bowes as

one of the four men at the scene of the killing of the deceased on 3

December 2001. However, on the second pamde conducted on tha I

day, the applicant was not identified by Mr Horace Hall.

21. The applicant Lowe had cel'tain blemishes ("black spots") on his

face which were covered by toothpaste "applied lightly" to his face and

the same was done in respect of each of the volunteers on the parade.

This, Sergeant Needham testified, was standard procedure in lespect of a

suspect with blemishes on his face "which the other volunteers did no!

have".

22. When he was Goss-examined on behalf of the applican! Lowe,

Selgeant Needham accepted that of the nine men (including the

applicant) on the parade, seven were desGibed as being "black" in

complexion and two were desGibed as being "brown", the applicant
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being one of the latter two persons. Despite initially resisting the fur-ther

sU~jgestion by counsel thatlhese latter two persons "would hove slood

out on the porade because of the difference in their complexion from the

other seven", Sergeant Needham appeors in the end to hove accepted

that in that line-up a person such as the applicant Lowe "would sland

out".

23. Corporal Osmond Osbourne, who was stationed at the Constan!

Spring Police Station at the time, also gave evidence fm the prosecution.

On 2 Januory 2002, he assisted Sergeant Needham with the conduct of

on identification porade held in respect of the applicant Lowe and on 19

Jemuory 2002 he also assisted Sergeant Colquhoun (who died befme the

trial) with a similor exercise in respect of the applicant Golding. He wos

specifically responsible for completing the identification porade fmms.

24. Cmporal Osbourne testified that he hod made on errm rn

completing the fmms relating to the first porade held on 2 Januory 2002,

in that he hod recorded one of the volunteers in the line-up as "brown" in

one and as "block" on the other. This error could have been due, he said,

to his own "bod judgment as to his complexion". Cross-examined on

behalf of this applicant. Cmpmal Osbourne agreed that he hod recmded

the applicant's height as being five feet. eleven inches ond thot there

were at least two volunteers on the porade whose height was r-ecorded

as being five feet. six inches and another whose height was recorded os
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being five feet, eight inches. He also agreed that on the filsl pmode in

If::;pecl of this applicant (01 wilich MI Bowes wos Ihe wiinessllhf:le welc

Iwo men lecorded as being of brown complexion (one of whorl) wosil1C:

opp/icant), with the other seven lecorded as being of block complexion.

However, in I-elation to tile second parade held that day in respect of this

opplicant (at which Mr Hall was the witness), Corporal Osboulne also

agl-eed that, the parade hoving been mode up of the some set of men

as on the first, he hod recorded four of them as being of bl-own

complexion and five as being of block complexion. In both instances,

Corporal Osbourne told the court, he hod exercised his "best judgment"

in assessing the men's complexion.

25. Corporal Osbourne confirmed that, on the first of these parades, the

applicant Lowe hod been pointed out by Mr Bowes, but that, on the

second, Mr Hall hod foiled to point out anyone. He also confirmed that all

the men on the parade hod hod toothpaste opplied to their foces,

though he again agreed that he hod not recorded this detail on the

identification parade forms, leading counsel for this applicant to suggesl

to him that he hod "foiled miser-ably" in his duty to ensure tho jail

importont matters on the parades wel-e properly recorded.

26. On 19 January 2002, Corporal Osbourne also assisted in the conducl

of the identification parade in respect of the applicant Golding. This

applicant was also represented at the par"ade by counsel (Mr Peter



14

Charnpagnie). This applicant was identified on this parade by bolh Mr

[jowes and Mr Hall one of the attackels at Mount Salus on 3 December

2001. Corporal Osbourne was also extensively cross-examined on behalf

of this applicant, as regards different heights recorded by him in respecl

of the some volunteer on both the parades of 2 and 19 January, as well as

different complexions. He agreed that this applicant was lhe shortest

person on this parade and that he was one of the two persons who he

described as being of brown complexion. He also agreed that those

factors might make a suspect "stand out".

27. That was the case for the Crown, at the end of which no-case

submissions were mode on behalf of both applicants. The learned trial

judge ruled against the submissions and they were accordingly both

called upon to state their defences.

The case for the defence

28. The applicant Lowe gave sworn evidence, in which he told the

court that on 4 December 2001, he hod voluntarily turned himself in to the

Stony Hill Police Station, having heard that it was being said that he wos

implicated in the murder of Comoy Bloke. He denied having been 0

member of the group of men who, armed with machetes, hod chased

Andre ond Comoy Bloke at 8:30 a.m. on the morning of 3 December

2001. He testified that he hod been at school (at the Institute of Higher'

Learning, in Cross Roods) at that time. On his return home from school
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Ihat evening he had hod dinner with his aunl and his cousin, wilh whom

he was ot the time living in the Wolthom Pmk/Iv\olynes f<ood men cmel

watched the evening news on television before going to bed in Ihe usuol

way. He denied being one of the group of men who at locked and killed

Conroy Blake on the night of 3 December 2001.

29. Thot was the case fm the applicant Lowe. At that point, counsel for

j he pr-osecution sought and wos gr-anted permission from the cOLHI to call

a witness in rebuttal. That witness was Iv\r Donovan Isaacs, the principal of

the Institute of Higher Learning, which he described os on independenl

high school offering a number of courses. The school was locoted at 74

Slipe Rood, Cross Roods, and hod been at that location since 1997. Iv\r

Isaacs confirmed that the applicant Lowe hod in fact been regislered as

a student at the school in Form 4B during the Christmas term (Oclober- 10

December) 2001, but the school's attendonce recmds showed him as

being obsent from school between 11 October- to 11 December 2001.

Specifically, the records showed him as having been absent on 3

December- 2001. However, Iv\r Isaacs could not recoil ever hoving met this

applicant personally and the evidence was that these recmds were 1'101

kept by him, but by the fmm teacher- assigned to Fmm 4B.

30. The applicant Golding chose to make on unsworn statement from

the dock. He too denied giving chose to anyone, either- on the mmnin~:j

of 3 December 2001 01' later that evening, os the prosecution witnesses
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hod alleged. He wos, he told the court, not a gunman, but "0 wmking

youth"

31. The jury by its vel'dict accepted the case for the prosecution and

rejected the defence of both applicants. Both applicants wele

sentenced to life imprisonment with a recommendation that they should

each serve 30 years before being eligible for parole.

The appeal

32. On behalf of the applicant Lowe, Mr Hugh Wilson sought and

obtained leave to argue two supplemental grounds of appeal (in

substitution for the original grounds filed) as follows:

"1. The learned trial judge erred in law by foiling
to withdraw the case from the jury having regard
to the poor quality of the visual identification
evidence.

2. The learned trial judge erred in law by rejecting
the no-case submission made on behalf of the
appellant and, in so doing, applied the wrong
test in determining whether or not the case
should be left to the jury for its consideration."

33. In support of these grounds, we were referred by Mr Wilson to a

number of "specific weaknesses" in the evidence of both Messrs Bowes

and Hall, the cumulative effect of which, it was submitted, "undermined

the reliability and quality of the identification evidence". Upon a proper'

analysis of these weaknesses, Mr Wilson submitted, the learned tlial judge

should have withdrawn the cose from the jury, albeit that it was a

I'ecognition case, on the basis of the poor quality of that evidence. In this
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regmd, he relied heavily on R v Turnbull [1976] 3 All ER 549 and also drew

Ihe COlHj'S (] lien lion 10 (] number of subsequenl decisions 01 Illis coull

c.:md of Ihe Privy Council io rnake lhe poinllhai ihe judge oU~Jht 10 have

wilhdrown ihe case frorn ihe jury and direcled a verdicl of acquiijal.

34. In order io make good these submissions, Mr Wilson hilnself

underiook Ihe "critical assessmenl" of the evidence of Mr Bowes and Mr

Hall which, he contended, ihe judge had failed fa do. In relalion 10 Mr

Bowes'evidence, Mr Wilson ideniified nine weaknesses as follows:

"a. He testified Ihat the deceased told him
something and as a result he looked behind him
and saw four men, including the appellant, all
mmed with firemms. Two of the men were on the
right side of the road, and two of them on the left
side. He recognized the men who were standing
under a street light and saw them for 1V2 minuies.
Under cross-examination he said that he saw the
appellant for 30 seconds. When re-examined he
said he saw the men for five seconds. See p.222
of transcript.

b. The purported recognition of the appellani
was made in difficuli circumsiances. The sudden
appearance of the group of men, cmrying
firearms, who subsequently fatally shot the
deceased must have been a frightening
experience for Bowes, which no doubt, would
have affected the accuracy and reliability of Ihe
recognition identification. See Anthony Bernard v
Queen (1994) 31 J.L.R 149.

c. He confessed that he had a memory problem

d. Thel'e were
inconsistencies and

fundamental
discrepancies

material
in the
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evidence he gave at the preliminary enquiry and
the evidence at trial. These inconsistencies and
discrepancies undermined his credibilily.

e. He did not give any specific description of
the appellant in his statement to the investigating
officer.

1. He gave evidence at the preliminary enquiry

that he knew the appellant for 5-6 years prior to
December 3, 2001, at the trial he testified that he
knew the appellant for 13 years.

g. He did not have sufficient opportunity to
observe his assailants. See pp.137- 139 of
transcript.

h. In cross examination, he testified that the entire
incident, from the time he observed the gunmen
to the time the deceased was shot, lasted a
couple of seconds. See pp. 150-151 of transcript.

i. His evidence conflicted in material respects
with the evidence of Blake and the investigating
officer in terms of his ability to see at the top of
the hill from where the deceased had fallen after
he was fatally shot."

35. In relation to Mr Hall's evidence, Mr Wilson identified the weaknesses

as follows:

"j. The description he gave of the appellant was
in conflict with the appellant's actual
appearance. He described the appellant as
"short and brown and stout and about 19 or 20
years old." When the appellant was asked to
stand, Mr. Hall said "he is not short now." See
p.423 of transcript.

k. He claimed to have known the appellant for
19 years, yet he was unable to identify the
appellant at an identification parade."
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36. On behalf of the applicanl Golding, MI' Equiano also soughl and

was ~:Iiven leave to algue thlee grounds of appeal. whicl'] wele as 10110\lv5

"1. The identification evidence did not reach
the requisite legal slandard. The learned Trial
Judge should have upheld the No Case
Submissions made on behalf of the Applican t.

2. Having allowed the case to pass 10 the jury,
the Learned Trial Judge failed to assist the jury
and 01 failed to point out to the jury crucial alea
[sic] of discrepancies in the 10 evidence.

3, The direction given by the judge on character
evidence in respect of the Applicant was
inadequate."

37. In support of ground 1 Mr Equiano also relied on Turnbull (supra),

citing as well the subsequent decision of the Privy Council (on appeal

from this court) in Daley v R (1993) 43 WIR 325, submitting that the

evidence against this applicant was sufficiently "poor and unsuppolted"

that the judge ought to have withdrawn the case from the jury,

38. Just as Mr' Wilson hod done, Mr Equiano too subjected the evidence

of Messrs Bowes and Hall to close scrutiny. In the case of Mr Bowes, Mr

Equiano I'eferred to the lighting (pointing out that the witness claimed 10

have observed the men, including the applicant, having looked back

after hearing the deceased say something, undel' a street ligh j for 1

rilinutes); the pel'iod of observation (initially saying minules, then "il

was not so long", then "a couple seconds" and finally five seconds); the
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possibility that the witness's view of the applicant had been pmtially

obstructed by the Rastafarian man and that he had a hcmdkerchief on his

fmehead; and the fact thai the witness had been unable to ~Jivc allY

description of the handkerchief m of any clothing worn by the person

identified as the applicant.

39. In the case of Mr Hall's evidence, Mr Equiano identified an even

longer list of factms, including the lighting (a light on the shop in the

square, which illuminated the piazza of the shop, and the stt'eet light on

the right hand side of the road); the distance from which the men were

observed (12 yards); the time (observing the men after looking behind him

and continuing to look at them while stepping backwar'ds fm a total of 2

V2 minutes, which when tested in court was revised to 48 seconds, with this

applicant under' observation for 20 seconds); the obstruction of the

witness's view by the handkerchief on the attacker's fmehead and the

fact that this applicant was said to have been standing behind the brown

man; variations between the evidence at the Preliminary Enquiry and the

trial as to who had fired the first shot; the fact that the witness could only

say that he "assumed" that this applicant was armed with a long gun;

and the inability of the witness to give any description of the handkerchief

which allegedly covered the attacker's fmehead.
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On his glound 2, Mr Equiano submilted thai the trial jud flad

fOiled to idenlify all of the specific weaknesses in Ihe icJellliflcollull

evidence in relation to the applicont Golding, including 011 of the rnoijels

sel out in the preceding parographs, as well as the lilfle of night of the

purported identificotion, the inability of the witnesses to give 0 descriplion

and the inconsislencies ond discrepancies in the evidence with legord 10

j he witnesses' opportunity to see the men.

41. And finally, on ground 3, Mr Equiono referred the coul-1 to the well

known decision in R v Vye [1993J 3 All ER 241, to moke the pointthot the

learned judge hod foiled to give on oppropriote warning to the jury with

I-egard to this opplicant's credibility, os she wos r'equired to do in the lighl

of his hoving asserted his good charocter in his unsworn statemen j from

the dock.

42. Miss Jackson for the Crown emphasised the foct that this was 0

recognition case and submitted thot the evidence of identification in

respect of both applicants did not rest on a slender bosis and wos

therefore reliable. She pointed out that Mr Bowes' evidence was that he

recognised both applicants before a shot was fired and that this could

not therefore be regarded os identification in difficult circumstances.

Neither, Miss Jackson submitted, could the opportunity of the witnesses 10

obsel've the ottackers be described as no more thon a fleeting glonce. In

this regard, she referr-ed in particular to the decision of this court in Jerome
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Tucker & Linton Thompson v R (SCCA Nos. 77 & 78/95, judgmenl delivel'ed

26 Februmy 1996), in which it was held that observation of Ihe oppliccml

by the witness for a total of eight seconds, in a recognilion cose, "was

sufficient for observation so that on accurate identification could be latel'

mode" (per Forte JA at page 7). Given that the applicants were soid 10

have been known to the witnesses before, it was 0 matter for the jury to

decide whether the identification evidence in the case was reliable.

43. Miss Jackson oIso submitted that the judge hod adequately

pointed out such weaknesses as there were to the jury and, with specific

reference to the evidence of Andre Bloke, further submitted that the

evidence was admissible evidence of the relevant context as the

"background" against which the events of 3 December 2001 hod token

place.

44. Finally, as regards Mr Equiano's ground 3, Miss Jackson pointed out

that the judge hod given the 'propensity' warning and she submitted

that, in the circumstances, this was sufficient.

The issue of identification

45. The discussion which follows covers both grounds argued all behalf

of the applicant Lowe, as well as ground 1 argued on beholf of the

applicant Golding. In Turnbull (supra), Lord Widgery CJ said this (ot page

553):

"When in the judgment of the trial judge, the
quality of the identifying evidence is poor, as for
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example when it depends solely on a fleeling
glance m on a longer observation mode ill
difficull conditions, the situalion is very differenl.
1he jucJge snould tnen wlt!-idraw Ihe case limn
1he jury and direel on acquittal unless Ihere is
other evidence which goes to suppmt the
cmreclness of the identification."

46. In Daley v R (1993) 43 WIR 325, 334, Lmd Mustill explairled Lord

Widgery CJ's dictum as follows:

" ... in the kind of identification case dealt with by
R. v. Turnbull the case is withdrawn from the jury
not because the judge considers that the witness
is lying, but because the evidence even if taken
to be honest has a bose which is so slender that it
is unreliable and therefme not sufficient to found
a conviction: and indeed, as R v Turnbull itself
emphasised, the fact that on honest witness moy
be mistaken on identification is a particular
source of risk. When assessing the 'quality' of the
evidence, under the Turnbull doctrine, the jury is
protected from acting upon the type of
evidence which, even if believed, experience
has shown to be a possible source of injustice."

47. This statement of the low was applied by this court in R v Barrington

Osbourne (SCCA 93/97, judgment delivered 16 March 1998) and mme

recently applied (and fully discussed) in Brown & McCallum v R (SCCA

Nos. 92 & 93/06, judgment delivered 21 November- 2008, especially 01

paragr-aphs 32-34.)

48. In Kenneth Evans v R (1991) 39 WIR 290, Turnbull was applied in 0

case in which the only prosecution witness who identified the appellant 01

the trial hod been awakened, as she slept in her boyfriend's bedroom in

the early hours of morning, by the sound of gunshots in the room. When
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she awoke, she looked up and sow five men, one of whom was armed

wilh a gun. She only looked at the group of men for about jive or SIX

seconds and then turned around and sow her boyfriend bleeding from his

side. In her evidence, she said that she recognised only one of the five

intruders, a man standing by the door wearing red, whom she identified

by the nome "Scabby-Diver". After the men left, the wilness,

accompanied by two friends whom she hod called, set out to report the

incident to the police. However, while on her way, she sow "Scabby­

Diver" and four other men coming up the lone towards them, as a result

of which she returned to her boyfriend's house, where she waited until

down before finally making a report to the police. The appellant, who

was identified by the witness as "Scabby-Diver", gave sworn evidence oj

his trial, in which he denied having been at the scene of the crime,

denied knowing either the deceased or the witness, denied that he hod

ever been to the shop in Maiden Lone where, she alleged, she hod

regularly seen him and fur'ther denied that he hod evel' been called

"Scabby-Diver". As to his whereabouts on the night in question, he set up

on alibi.

49. The Privy Council agreed with the appellant's contention that the

quality of the identification evidence was so poor that the trial judge

ought to have withdrawn the case from the jury with a direction to acquit.

Not only hod the witness's opportunity to observe the appellant been
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"fleeting" ("only about five or six seconds" - per Lord Ackn8r at pa~Je 292),

I:)u I inl he face of ij being seriously disputed by the opoello n j whe Iller shf~

Imd ever seen him oj ony time before j he lilurdel andlllCiefol8 Deerl

oble to recognise him, "the judge was not entitled to direct the jury on the

basis that he was known to her" (per Lord Ackner- at page 4). Lord Ackner

continued:

"But even treating this as a case which did not
depend solely on a fleeting glance but upon a
witness recognising someone whom she had
frequently seen befor-e, her observation of the
appellant was made in very difficult conditions.
She was suddenly woken up by an explosion. She
was lying in an unusual position, across the bed
and on her stomach. She merely raised her head
to see what could be seen. She did not sit up, let
alone stand up, although the judge on two
occasions during his summing up wrongly stated
that she got up or stood up and then saw the
accused. She was under-standably very
frightened at the time. Having turned towards
the deceased and seeing that he was bleeding
and hearing two more explosions, she kept her
head down until the men left."

50. In the result, the Board concluded that the quality of the identifyin~J

evidence "was indeed poor" and that. since there was no other- evidence

to support its correctness, the judge should have withdrawn the case ir-l

accordance with Lord Widgery CJ I s dictum.
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51. In R v Carlton Taylor (SCCA No. 57/1999, judgment delivel'ed 20

December 2001), this court applied Turnbull, Harrison JA (m he Ihen was)

obsel'ving as follows (at page 3):

"In our view this is a well-worn path. This Court has
consistently adopted and followed the principles

laid down in R V Turnbull [1976J 3 All ER 549,
with regard to the proper approach of the trial
judge in a case dependent on visual
identification. Whenever the evidence
connecting the accused to the crime consists of
visual identification in circumstances which
amount to a mere fleeting glance, and there is
no other evidence in support thereof, the
learned trial judge has an obligation, on his own
initiative, to withdraw the case from the
consideration by the jury, at the close of the
prosecution's case.

In the instant case, on a consideration of the
facts most favourable to the prosecution, the
prosecution witness was able to observe the
appellant for a period of time while he the
appellant traversed, running, a distance of
approximately 8 feet. The witness would have
been 18 feet away when he first
saw the appellant, and 10 feet away when the
appellant turned aside. In those circumstances,
we agree with the observation of counsel for
appellant that, whilst running, the appellant
would have taken about two or three strides to
cover the distance of 8 feet. The witness could
not therefore have been able to see the
appellant's face for "4 to 5 seconds", but for a
much less period of time. While the men were
being chased by the witness, he saw their backs,
and a side view for about three to four seconds.
In our view, the opportunity which the witness
had to see who he claimed to be the appellant
was a mere fleeting glance. "
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52. And in R v Ornor Nelson (SCCA No. 89/99, judgment delivered 20

December 2001), in 0 JudClment also (Jlven by HOITison JJ\. 11101 leoln

judge soid this (at page 6):

"A triol judge is therefore I'equired himself 10
moke on assessment of the quolity of the
evidence, exclusive of the jury, os 0 preliminary
issue, and then mode [sic] a further'
determination whether or not to leove it to the
jury for them to decide the ultimate issue of guill
or otherwise of the accused. Consequently, he
has to consider certain factors in order to make
thai determinaJion, namely, inter olio, the lighting
at the relevant time, the length of time the victim
hod to observe her assailant, the circumstances
existing when the observation was mode and
whether or not the assailant was recognized as
known before by the victim. A mature
consideration of those factors will usually assist
the trial judge in coming to a proper conclusion
as to whether' or not he should withdraw the case
from the jury."

53. It is against this background of fully settled doctrine thot we come

now to consider whether the nature of the identification evidence in Ihis

case was such that, as both applicants contended, it ought not to have

been left to the jury. On the authorities, the test which the trial judge was

obliged to apply at this stage was whether, even if token to be honesl,

the evidence of identification adduced by the prosecution hod a bose so

slender thot it was unrelioble ond therefore not sufficient to found 0

proper conviction.
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54. There can be no doubt thot the events of the night of 3 December

2001 must have amounted to on extremely frigh lening experience for

both Messrs Bowes and Hall, as Mr Wilson submitted. However, jj rilus! be

borne in mind that it was not seriously disputed by either of the applicanls

thot they were known by Messrs Bowes and Hall and had been so known

for many years. In the case of the applicant Lowe, Mr Bowes' evidence

at the trial was that he had known him for 13 years. While it is true that at

the preliminary enquiry he had said that he had known him for a shorter

period (five years), it is significant that under cross-examination the

applicant Lowe himself confirmed that he and the witnesses were well

known to each other. As regards Mr Bowes, he agreed that they "knew

each other good - good", while in the case of Mr Hall, he agreed that he

had known him "from I was little bit". This, then, was plainly a case of

recognition and it seems to us that, in the light of the applicanl's own

evidence, the discrepancy in Mr Bowes' evidence of which complaint

was made did nothing to weaken or undermine the identification.

55. As to the stote of the light ot the time and in the vicinity 01 the

murder, both Messrs Bowes ond Holl gove evidence, which was confirmed

by the independent observation of Detective Corporal Foster' ot 11 :45

p.m. or thereabouts on the very night in question, that the scene of events

was odequately illuminated by street lights (three in 011) on either side of

the rood leading from the square ot Mannings Hill to the intersection of
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Mannings Hill Road and Mouni Salus Road. The quesiiori of whether ihe

wilnesses wele able io make an occulate ideniificoliOiI O! 111 ojjockcl',

in Inese circumsionces was, it also seems to us, one fOI ihe jUly.

56. Much effori was devoled dUI'ing the trial 10 trying 10 lie down willi

I::xecision the period of time during which both Messrs Bowes and Holl

would have, on their accounts, had the attackers under obsel'vation. In

the case of Mr Bowes, his estimates varied quite widely from on original

estimate in examination-in-chief of 11/2 minutes, reduced under cross­

examination to 30 seconds and fut'iher reduced in re-examina lion 10 a

mere five seconds. When pressed to give an explanation for this wide

divergence, his answer was "I was not timing" and he maintained Ihai il

was noi only the applicant Lowe that he was looking at for thai period,

but "the whole ot them". Mr Holl, for his part. initially estimated ihe time

during which he had the attackers under observation at "two minuies or a

couple seconds more". However, when it was actually timed in courl. he

revised this estimate on the basis of the timing exercise conducted by

counsel to 48 seconds, during which, he said, he observed the opplicant

Lowe fm 25 seconds and the applicant Golding for 20 seconds.

57. Counsel for boih applicants, naiurally and pelfeclly

undersiandably, made heavy weaihel of ihese divergences, boih 01 ihe

irial and in ihe hearing before this court. Howevel', it is relevani io bem in
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mind, we think, the comment mode by both witnesses, that they were nol

"liming" Ihe incident as it unfolded. It appeal-s to us thai, dc:spile ils

superficial allul-e, there is a certain ortificialily or unl-eality aboutlhe kind of

I-econstl-uctive exercise performed by counsel in this case, no moIler how

well-intentioned. What might perhaps be more helpful in a case such os

this is to consider what it is that the witnesses said took place within the

given time in order to ascertain whether their evidence provides a basis

for the I-eliable identification of the applicants, the actual decision as to

whether that evidence is found to be acceptable at the end of the day

being again a jury matter.

58. Both witnesses stated that, after having heard the deceased soy

something, they turned around and looked behind them where they sow

four men, at least three of them armed with guns, walking down the mod

behind them (according to Mr Bowes, two on either side of the rood).

Both witnesses identified the applicants as being members of this group

and both described a third man, who they did not recognise, as a "rasta

man". Mr Bowes said that he turned around completely to look at the

men (he demonstrated this maneuver to the jury, eliciting from the

applicant Lowe's counsel, the comment "okay a hundred and eighty

degrees"), while Mr Hall's evidence was that, having turned around, he

stood still and looked at the men, before he started moving again,

stepping backwards. Both witnesses said that the next thing that
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happened after- 1hey 1urned bock 10 look at the men coming behind

IhelTI was thor they heard the fil-st shol Icolning flom the hi side of III

load), which is the point at which, accordin~1 to (vir Bowes, "I lake il serious

cmd run", and, according to Iv\r Hall, he ron off into the bushes on Ihe ri~jhl

side of the mod.

59. It appears to us that, despite the various estimates of time given by

both witnesses, irrespective of the discr-epancies in the evidence as 10 lhe

aclual period of 1ime during which the witnesses hod their attackers under

observation, the narrative described by them could hardly be said 10

have allowed them no more than a fleeting glance at the men who wel-e

chasing them. In this regard, we bear in mind that. as this court observed

in Jerome Tucker & Linton Thompson v R (supra), in a recogni1ion case

"Ihe length of time for observation need not I:)e as long as In a case

where the assailant was unknown to the witness at the time of the

offence" (per Forte JA at pages 6-7). Nor can it be said, in OUI view, thai

the conditions described by the witnesses, even laking into account 1he

fear and anxiety which their being chased by men armed wil h guns

would naturally have genera1ed, were more than ordinarily difficul1. This

therefore makes the evidence in this case qualilatively differen1 flomlhe

evidence upon which the Crown relied in Kenneth Evans and Carlton

Taylor (see paras. 48-51 above).
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60. Mr Wilson also took issue with the description of the applicant Lowe

~jivenjo the police by Mr I-loll, which was, he submitted, in confllcl wilh

the applicant's acJual appearance. When if was pul to Mr Hall in crms

examination that he hod told the police on the day after the mur-der thai

Ihis applicant was "short and brown and stout and about 19-20 years old",

he agreed, saying" He was short at that time sir". The applicant was fhen

asked to stand in court and the witness was asked "Would you soy that he

was in the region of 6 feet toll?", to which the response was "No, your

Honour... He look to me like he is 7 feet going up to 8".

61. In relation to the applicant Golding, Mr Equiano also directed us to

Mr Hall's evidence that there was a handkerchief "totally covering his

forehead", but that he was not able to remember what colour it was.

However, according to the witness, he "was watching the face so I sow

the I kerchief on his forehead".

62. Again it seems to us that these were matters for the jury to assess

and determine. With regard to the applicant Lowe's height, il was open

to the jury to have token the view that Mr Hall could not be r-elied on as a

judge of height, given that at trial, when this applicant's height was put to

him as being in the region of six feet by his counsel (it hod actually been

recorded at five feet, eleven inches at the identification par-ode - see

para. 24 above), Mr Hall's best estimate was that he appeared to him 10
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be between seven and eight feet toll. In any event, Ihere was no

cVlclence 10 suggesl tllal the applicani (wllo was 17 yems of O~Jfc' 01 III

lime of the murder in 2001) was the smne height ot lhe lirne of Irial

(December 2003) thai he hod been at the time of the mur-der. And as for

the handkerchief said io have been iied around the applicant Golding's

forehead, given thai ihere was no evidence thai it completely obscured

his features, it was for the jury to determine whether, in trlesc-:;

cir-cumstances, it was possible for the witnesses to make him out.

63. In the lighl of all of the above, we are unable to soy thai lhe bose 01

the identification evidence given by Messrs Bowes and Hall in this case

was so slender- as to make it unreliable or insufficient to found 0

conviction. We accor-dingly conclude that the learned trial judge was

correct in her determinaiion that the case should be lefi to the jury.

64. This conclusion suffices to dispose of the gl-ounds of appeal orgued

on behalf of the applicant Lowe (see para. 29 above) and ground 1

argued on behalf of the applicant Golding. Ground 2 argued on behalf

of the loiter applicani raises the questions of the adequacy of the trial

judge's direction to the jury, in particulm as regmds discrepancies in the

identificotion evidence, and the adequacy of the judge's directiOlis 10

the jury on chmactel- evidence.
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The judge's directions to the jury

65. Very early in her summing-up, the learned judge gave the jlHy a

standard and accurate direction on the manner in which they were 10

heat discrepancies and inconsistencies, as follows:

"Some people can express themselves well
when telling about something that happened,
some people cannot express themselves at all,
they don't know how to put it so you can
understand, because people are so different it
very often happens in these trials that when
witnesses come to give evidence differences are
seen in their evidence. So one witness may soy
something in particular manner on one point in
the evidence, and that some witness go [sic] on
to soy something different about the same matter at
another stage in that witness' evidence. Or, one
witness may soy something about a particular
point, and another witness soy something
different about the some point. We call these
differences discrepancies and inconsistencies,
and indeed you have heard about
discrepancies and inconsistencies in this case.

Indeed, you have heard about
discrepancies and inconsistencies in this case. It is
for you to soy whether there are any such
differences in the evidence you have heard in this
trial. Remember you are the judges of the facts.
Now, if you find that these differences exist, then you
must go on to assess them. that is, you must decide
whether they are slight or serious. If you decide that
the discrepancy or inconsistency is slight, you would
be well within your right to say that it does not really
affect the credit of the witness concerned on the
main issue and that you can still rely on the evidence
of the particular witness.



35

On the othel- hand, if you find thai it is
serious, you may well feel thai it would not be

safe jo rely onlhe evidence of thot wilness (.Jrl
llial pmficulal pOint. 01 11 moy be lilal you Will

feel it is 1'101 sore to rely on this witness' evidence
at all. It is for you to soy whethel any difference
that you find is slight or serious and then you go
on to deal with it os I have dilected you.

Now, bearing in mind that a difference in a
witness' evidence does not necessarily mean

that a witness is lying, although it could be,
because what you have to do is to consider the
evidence cmefully and when assessing the
discrepancy or inconsistency, you should toke
into account for instance, the witness' level of
intelligence -- we go bock again to the
witness' level of intelligence -- as iJ appears 10

you, as you have seen and heard the witnesses.
You must form your own views about that, as well
as the witness' ability to observe and recall with
accuracy the details, and the witness' ability Jo
express himself in words; also the lapse of time
between the dote when the
incident occurred and the dote when the
witness is giving evidence."

67. After further general (and unexceptionable) directions on the

bUI-den and standard of pl-oof and the definition of murder, the judge

then gave the jury a warning on the need for special caution when

looking at the evidence of identification:

"Now, in this hial, the case against fhe
accused men depends on the correctness of

their identification os the persons who committed
the offence in each case which the defence
says is mistaken identification. It is therefore my
duty to warn you of the special need for caution
before convicting the accused men in I-eliance
on the evidence of visual identification, and that
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is because it is possible fm an honest witness 10
rllake a mistaken identification. There have been
wrongful convictions in the past as a
result of such mistakes, and I must tell you thaI

an appmently convincing witness can be
mistaken, and so can a number of appmently
convincing witnesses.

You must therefme examine cmefully the
circumstances in which the identification by

each witness was made. You must consider the
length of time which the witness had to observe
the persons who he says, m they say were the
accused men. At what distance they made this
observation. What the lighting conditions were.
Ask yourselves whether th8l'e was any
interference with their observation; whether the
witness had any special reason fm I"emembming
the person. How long it was between the miginal
observation, that is to say, the incident where
they saw these persons and the identification of
these persons to the police; and whether there is
any mmked diffel'8nce between the desniption
given to the police and the appemance of
the accused.

You would consider also whether the
identification was made in difficult
circumstances. In this case the evidence of
identification though, involves recognition. It is
not a case where the witnesses me saying they
didn't know these persons befme. This is a case
where the witnesses me saying that they knew
these men befme fm a considemble
period and that they recognised them. But I
must nevedheless point out that mistakes me
sometimes made in recognition even of relatives
and close friends. So that there is still a need fm
caution even when recognition of a person
known is involved

Now, identification by one witness constitutes
suppmt fm identification of another, but you must
bem in mind that a number of honest witnesses
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can all be mistaken. On
evidence I will point ou j

capable of supporting
Iden lificatlo:l.

the leview of Ihe
what evidence IS

the evidence o!

The Defence Attorneys have broughl certain
featul'es of the identification evidence to YOUI
attention, asking you to view it in a particulal
way, so when I come to deal with the evidence I
will take you through the features of the
identification evidence and possibly will point au!
to you any area which requires special
treatment. At the end of it all, if you believe each
- well, you certainly must consider the evidence
of each accused separately, the evidence of
identification as it relates to each accused
separately. If you believe each and find that he
was not there, that he was not correclly
identified as the man who committed the
offence as charged, then YOUI' verdict must be
not guilty. If you have a reasonable doubt about
the identification of the person who committed
the offence, then you must retum a verdict of not
guilty. It is only if you feel satisfied, until you feel
sure, that they have been correctly identified as
the persons who committed the offence, tha I
you will be entitled to I'etum a verdict of guilty"

67. Norma Mcintosh J then reviewed the conduct of the identification

parades, alerted the jury's attention to the rules goveming such parades

and explained the objectives which the I'ules seek to achieve. She left il

to the jury to determine whethel', based on the evidence, they

considered the parades to have been fair and "whether it gave the

witnesses the opportunity to independently and fairly and wilhout any

assistance, identify the persons who he says [sic] committed the offence."
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68. The judge went on to remind the jury that, though each of the

defendants had set up an alibi by way of defence, it was not lor Jhern 10

prove, buf for the prosecution to disprove the alibi. She went on:

"Even if you reject his alibi, the defence, that
must not leave you to conclude that there is
support for the evidence of identification and
that he is therefore guilty without more, because
there might be many reasons for putting forward
a false alibi. For instance, he may be genuinely
mistaken about dates and so on. It is only if you
are satisfied that the sole reason for the
fabrication was to deceive you that you may find
support for the identification evidence."

69. She then reviewed in detail the evidence of Messrs Bowes and Hall,

pointing out to them the distance at which the attackers were said to

have been seen and the length of time that the applicants were said to

have been known to the witnesses. She dealt with the lighting (telling the

jury to "remember I told you about the things that you are to look out for

when you are assessing the evidence of identification"), and, at length,

with various discrepancies and inconsistencies which had emerged in the

evidence and which had been highlighted by the defence (again

reminding the jury that I'we are talking about the evidence of

identification and the evidence of credibility ... and you must bear in mind

my direction on discrepancies and inconsistencies as you come 10

deliberate on the areas tha t have been pointed out to you. What is

important, is it slight or serious?").
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70. And then, on the question of the pel'iod of time dur'ing which !VII

130wes hod sOld that he hod the aHackers in hiS siahT:

"I am now in a position to tell you about the
timing, that the minute and a half was timed
as 45 seconds and the half a minute as 5
seconds. You sow it when it was timed and you
sow the wait for him to indicate when
the time was up and you must bear in mind
what he is actually doing is trying to put
himself bock in his behind [sic] to soy how long
this incident took place. You of course are
entitled to use your common sense and your'
experiences and put the circumstances
together, so you know, if he says five minutes five
seconds on ten seconds you look
at the circumstances as they unfolded and
come to some common sense conclusion about
what is happening hme. You certainly don't
leave your common sense outside, when you
come in here you bring it in here and that
is a very very impmtant tool fm you to use
in assessing this evidence and in coming to

your decision."

71. And again:

"Now, the length of time that he had to
see the face of Bruce Golding was tested with
the aid of a stopwatch, you will recall. Mr. Bruce
Golding [sic] hod said that while he was running
and looking bock he had seen 'Bear's' face fm
half-a-minute which has been referred to as thirty
seconds, which is the same thing - half-a­
minute/thirty seconds. Then latm on he
had said, well, it was less than that but longer
than a second 01' two and when he was asked
how much longer he said, "I was not timing it but
I know it was long enough for me to get a good
look." And again I will remind you of the test
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that took place and what your own view is as 10
the length of time that the testing look, albeil
you hem about five seconds or two seconds, but
the test of the pudding is in the eating. Wilen
that was going on you were sitting here and you
had on opportunity to see and make your" own
assessment of that. The stopwatch said it was
five seconds and it is for you to soy whether
according to what was demonstrated here you
feel that that was a long enough viewing time to
be able to recognise somebody known to you
well".

72. In relation to the evidence of Mr Hall, the judge gave a similm

direction:

"Now, Mr. Hall said when he turned and
was looking at the men he hod stood still and
when he made the move he was still facing the
men because he was backing away; he was
stepping back so he was still able to see the
faces of the men. He felt that at that time when
he stood still looking at them and when he was
stepping back still looking amounted to about
two minutes and could be a couple seconds
more. However, that estimation was tested by
the use of the same stopwatch which was used
earlier, and that time amounted to forty-eight
seconds.

Now, Mr. Hall said that forty-eight
seconds meant twenty-five seconds looking at
the face of Damion and twenty seconds looking
at the face of 'Bem'. Now again, I invite you to
recall the passage of time when it was being
tested and form your own view as to the
adequacy or otherwise of the time you were
able to look at and to see and recognise a
person known to you for several
years because it is Mr. Hall's evidence that he
knew Damion for about nineteen yems and
would see him on both days of each weekend in
Mount Salus. He knew where he lived and knew
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his I-elatives, knew his mother, Charmaine, ond
stepfother, Judo. He used 10 tolkto Domior,."

73. As!o tv\r Holl's description of the oppliconl Lowe os "shor! one!

brown ond stout" ond the demonstmtion in court which ended in the

witness' observotion thot this opplicont now looked to him to be seven to

ei~jht feet toll, the judge told the jury thot "You sow Mr. Lowe ond iJ is for

you to moke of thot whot you will in terms of whot you see oslhis wilnc-?ss'

ability ... [this] ... is a demonstrotion from which you can moke your own

determination ".

74. The learned judge concluded her review of the evidence of Messrs

Bowes and Holl os follows:

"Now, that was the evidence from those two
witnesses, who come to give you direcl
evidence as to whot transpired on thot night, on
the 3rd of December, 2001. It is for you to assess
them, hoving seen and heal'd them and to say
what you believe and soy whether you feel thot
these are witnesses of truth, upon whom you can
rely. Remembel-, I told you thot the issue is of
identification and you need to look at the
circumstances under which each person
identified the persons, who are involved in
this mattel- and to that extent you look at the
evidence and soy what the evidence is, as it
unfolded in terms of what areas ole important,
the differences that goes [sic] to the heart of the
cose and you make your decision according to

how you view the evidence, becouse it is YOUI'

view of the evidence that counts. It is how you
feel obout the evidence that is mater-iol."
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75. At the end of her review of all the evidence adduced by the

prosecution, the judge again reminded the jury of Ihe imporlcmce of the

question of identification:

"Now that, Mr. Foreman and members of the
jury, is my review of the main features of the
evidence from the prosecution witnesses.
Remember the issues. You will no doubt agree
with the prosecution and the defence that those
are identification and credibility. With regard to
identification, the prosecution relies on the
evidence of the two eye-witnesses, Junior Bowes
and Horace Hall. Remember the special need to
approach the evidence with caution, being
mindful that there have been mistaken
identifications in the past resulting in wrongful
convictions and that even a number of
apparently convincing witnesses can be
mistaken."

76. The judge then fulfilled her earlier promise to the jury to "recap the

evidence as it relates to identification and point out areas which will

require special attention". She reviewed yet again the evidence relating

to the lighting, the "viewing opportunity", as she labelled it, of Messrs

Bowes and Hall, the distances, the road conditions (as they related 10

visibility), the period of observation of the attackers by the witnesses, the

conduct of the identification parades and the evidence of the even Is of

the morning of 3 December 2001 (as to which, see further paras. 79-82

below).
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77. And finally, fhe judge fumed her atrenlion to the "Oleos of Ihe

evidence of idenlifica liorl which require your sIJ8ciai (] Ifention" Iliot IS,

the "Oleos vvhich tend to weaken the evidence of idenfifica lion'. Under

this heading, she dealt with Mr Hall's descriplion of the applicant Lowe

(shorf, sfouf and brown), his failure to point him out at the identificolion

pmade (in fact, pointing out a different person), some aspects of the

conduct of the pmade itself (in pmticularthe colour ond height of the

volunteers on the pmade and the "whitening" of the men's faces),

inconsistencies between the evidence of Messrs Bowes and Hall and

whether their view of the ottockers was obstructed in any way.

78. Af the end of the thor"ough and, it appears to us, exhausfjvt::

summing-up, neither counsel for the defence nor the prosecution was

able to point to any mea, in the answer to the judge's enquiry, which

should hove been dealt with thof hod not been dealf with. Indeed, in

opening the appeal, Mr Wilson, whose only ground of appeal on behalf of

Ihe opplicont Lowe was thaf the judge should have upheld the no case

submission, described the summing up as "a model of fairness ond

accumcy", a view with which we entirely agree. In our view, there can

be no question that the lemned judge gave the jury all assistance possible

on the issue of identification, both in her- general directions and in her

detailed review of the evidence given by each of the wifnesses.
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Accordingly, the complaint in the applicant Golding's gr'ound 2 that the

jucige "failed to assist the jury" must be ciismissed.

The evidence of Andre Blake

79. In his submissions on ground 2, Mr Equiano complained that the

evidence of Andre Blake as to the events of the morning of 3 December

2001 was irrelevant and therefore inadmissible or, alternatively, that its

pr'ejudicial effect outweighed its probative value. Even if the evidence

was admissible, Mr Equiano submitted, the judge did not do enough in her

summing up to assist the jury as to how it should be approached.

80. Miss Jackson submitted that the evidence was admissible as proof

of motive and to provide the context or background in or against which

the offences charged took place. In support of this submission, we were

referred to Archbold (2003), R v Clarence Williams (1987) 84 Cr App R 299

and R v Anthony Sawoniuk [2000] 2 Cr App R 220.

81. Although no ground of appeal was filed taking issue with this

evidence, we will nevertheless express our views on it briefly. Archbold

(2003) states the position with regard to proof of motive in this way (al

paras. 13-34 to 13-36):

"A distinction should be drawn between
evidence of similar facts usually relating to
offences against persons other than the alleged
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victim of the offence charged and evidence of
other acts 01 decimations of the accused
indicating a desirejo cornmil, 01 reason for
commitling, 1118 oflence cllalged, i.e. rnollve.
This dis line lion is sometimes blurted in reporl
decisions.

Although the prosecution does not have 10
prove motive, evidence of motive is always
admissible in order to show that it is more
pr-obable that the accused committedlhe
offence charged. The position is well stated in a
dictum of Lord Atkinson during argument R v Ball
[1911] A.C 47 HL...

'SuI-ely in an ordinary prosecution for
murder you can prove previous acts or
words of the accused to show that he
entertained feelings of enmity towards the
deceased, and this is evidence not merely
of the malicious mind with which he killed
the deceased, but of the fact that he killed
him. You can give in evidence the enmity
of the accused towards the deceased to
prove that the accused took the
deceased's life. Evidence of motive
necessarily goes to prove the fact of the
homicide by the accused, as well as his
'malice aforethought', in as much as it is
more probable that men are killed by
those that have some motive for killing
them than by those who have not" (at p.
68) '."

82. In R v Williams (supra), the Court of Appeal re-examined Ball in the

light of the authorities and concluded that Lord Atkinson's diclum

correctly represented the law, holding that on a charge of making thl-eals

10 kill, contrary to section 16 of the Offences Against the Per-son Act 1861,

evidence of previous history was admissible in the judge I s discretion os
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lending to pl'ove that the defendant intended his words to belaken

ser'iously. The court also refelred (at page 301) to R v Pettman (on

unreported judgment of the COUl't of Appeal, 2 May ]985), in which

Purchas LJ had stated the principle in this way:

" ... where it is necessary to place before
the jury evidence of part of a continual
background or history relevant to the
offence charged in the indictment, and
without the totality of which the account
placed before the jury would be
incomplete or incomprehensible, then the
fact that the whole account involves
including evidence estab 1ishing the
commission of an offence with which the
accused is not charged is not of itself a
ground for excluding the evidence."

83. R v Pettman was specifically approved in R v Sawoniuk (supra),

where Lord Bingham CJ, as he then was, said this (al poge 234):

"Criminal charges cannot be fairly judged
in a factual vacuum. In order to make a
rational assessment of evidence directly
relating to a charge it may often be
necessary for a jury to receive evidence
describing, perhaps in some detail, the
context and circumstances in which the
offences are said to have been
committed ."

84. On this basis, it appears to us that the evidence of Andre Blake, to

which no objection was token by either of the applicants at the trial, was

clearly relevant and admissible, not only for the purpose of showing
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context and I--notive, but also as a factor which the jury would hove been

enliJledlo bear in rnind when considel"ing whelner Ihey could so rel>/ oc I

()n the evidence (portiClJlorly vvi-Ih regard 10 iderrtificotic)n) ()f ths' lo-lc~r

events of 3 Decernber 2001. We therefore consider that the Irial judge

wos correct when she told the jury that this was evidence which, if Jhey

occepted ii, "moy provide some background informaiion of the

cir'cumsionces leading up to the incident on the night of Decembel" 3,

2001 Ii, and that it was for them to decide "whether it offers any suppori io

the evidence of identification given by Mr. Hall and Mr. Bowes".

The good character directions

85. In his unsworn statement from the dock, the opplicant Golding said

this:

"I never run down nobody thot morning, I never
run down nothing with no gun at no time, I am
not a gunman, your Honour, I am a working
youth."

88. Norma Mcintosh J J s direction to the jury on this was as follows:

"Now in so saying, MI. Foremon and members of
ihe jUI"y, whai Mr. Golding is soying to you is thaI
he is a person of good character, hard working,
noi a gunman. So he is asking you 10 consider
that he is a person who is less likely to be involved
in incidenis such as the one in this case. It is
entirely a matier" for you what weight you pui on
his unsworn staiement,"

84. The judge reiurned to this poini towards the end of her summing up:
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"Similarly, you must consider the evidence
of Bruce Golding and if you are satisfied unlil
you feel sure that he was cOrl'ectly identified as
one of the rY1en armed wilh a firearrn on this Joinl
mission to go afler these men from Mount Salus,
that he was a part of that joint mission, even if he
did not discharge the firearm but that they
were nevertheless all in it togethel' and shared
the intention to couse serious bodily harm or
death and that notwithstanding his assertion from
the dock that he is a hardworking man, not a
gunman, although he said he is a person of good
character, as I told you just now, and not likely
to commit such on offence, but if you are
satisfied that he has been correctly identified
and that he was very much a part of what took
place there, then it would be your duty to return
a verdict of guilty."

89. Mr Equiano I s complaint on this ground was that, having put his

character in issue by his unsworn statement from the dock, the applicant

Golding was entitled to a warning as to his propensity to commit criminal

offences as well as a warning as to his credibility and thai, while the judge

hod, in the passages cited above, adequately dealt with the former, she

hod not given the latter warning. As a resuli, this applicant "was deprived

of the benefit of a complete direction with regard to his character". Miss

Jackson, on the other hand, submitted that the judge hod done all that

was necessary in the circumstances, the applicant having elected 10

make on unsworn statement from the dock.

90. The pl'inciples govel'ning the obligation of a trial judge to give good

character directions were recently considered and restated by this court
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in the case of Michael Reid v R (SCCA No. 113/2007, judgment delivered

3 April 2009, paros 15-19). It IS now well esloblished 11101, vV!lcrc CI

lendant's good chot~cJc=ier has been distincfly rOlsed 1=),/ I,in', II-.
11111 II il I

defendant is entitled to a standard good character direction containing

two limbs, " ... the credibilily direction, that a person of good characler is

more likely to be truthful than one of bod character', and rhe propensily

direction, that he is less likely to commit a crime, especially one 01 the

nature with which he is charged" (Teeluck & John v The State (2005) 66

WIR 319, 329 per Lord Carswell).

90. R v Vye (supra) is the foundation of the modern Iowan the subject

of good character directions. On the question of the need for a

credibility direction, Lord Taylor' CJ said (at page 245) that "if a defendonl

of good character does not give evidence and has given no pre-trioi

answers or statements, no issue os to his credibility arises and a firs! limb

direction is not required". This decision was subsequently confirmed by

the House of Lords in R v Azjz [1995] 3 All ER 149 (see the judgment of Lord

Steyn at page 157). It must be borne in mind, however, that, by the time

Ihese cases come to be decided, the righl to make on UllSworn

statement from the dock had long been abolished in England (by section

72 of the Criminal Justice Act 1982, which came into effect on 24 May

1983). No question therefore arose in either Vye or Azjz as to whot would
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be the position where the defendant of good character gave an unsworn

staternen!.

91. This point does not seem to have been canvassed in any oflhe

several subsequent decisions of the Privy Council on the need for good

character directions whenever the defendant's charadeI' was in issue,

obviously because, in all the cases which we have seen, the defendant

gave sworn evidence (see Berry v R (1992) 41 WIR 244, Barrow v The State

(1997) 52 WIR 493, Sealey & Headley v The State (2002) 61 WIR 491, Teeluck

& John v The State, supra and Bhola v The State (2006) 68 WIR 449).

However, Muirhead v R (Privy Council Appeal No. 103/2006, judgmenl

delivered 29 July 2008) was a case in which the defendant made an

unsworn statement from the dock. While the question of the need for a

credibility direction in these cil'cumstances (as a matter of entillemenl)

was not discussed in either of the judgments in the case, Lord Hoffrnan' s

comment, speaking for the majority (at para. 26), was that, the appellanl

not having given sworn evidence, "the value of the [credibility] direction

may be doubtful, but he would have been entitled to the [propensity

dil'edion]". In their separate concurrence, Lords Carswell and Mance

expressed a similar view (at para. 35), saying that "If the defendant has

not given evidence, but has merely made an unsworn statement, Ihe

importance of the [credibility direction] is reduced, but the direction may

still be material in respect of propensity".
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92. InJhe instant case, we consider, similarly, thai while Jhe applicanl

wos en lit led !o (1 ';:lood charocier direclion, hoving dislincll)! 10IS0::::) Ili',

good choroci-er in his unsv'v/orn st otcnlc~nL ihc; c:r-cdic)iiify lin-i [) ()f tho I

direction would have been of doubtful or reduced value. In these

circumsiances, we do not think that the trial judge can be faulled fOI,

having given the propensiiy limb of the siandar'd direction, leaving his

unsworn staiemeni to the jury for them to give ii such weigh! as ihey

considered it to deserve (Director of Public Prosecutions v Walker (1974) 21

WIR 406, 411).

Conclusion

93. On the basis at allot the toregoing, these applications for leave 10

appeal are dismissed. The sentences are to run from 18 March 2004.




