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CAREY, P. (2G.])

This appeal fccuses attention on ghe importance of
a summons for directions as an essential step in the procedural
scheme of setting down a civil case for trial in the Supreme
Court and raises as 2 not uninteresting point - what is the
result of the failure to take out such process. In the action
from which this appezl stems, no summons for directions was
ever taken out: no azpplication to enter the acticn on the
cause list was ever made, nor did it ever appear on any cause
list. Yet it came on for trial before Marsh J, who upon
chjection taken by the appellants to the action being tried,

ruled that it should proceed,
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all these omissions which constitute. the non-
compliance with the rules governing the setting down of
actions in the Supreme Court provoked and generated a deal
of argument before Marsh J, twice before this Court viz,
on an application for leave to appeal the ruling of the
Judge and secondly on the appeal proper. Time has thereby
been consumed largely unproductively, Costs have been
incurred wastefully. The rights which the respondent (the
plaintiff in the acticn) seeks to vindicate have not begun
to be adjudicated. The irony of the situation is that the
parties were endeavouring to have the plaintiff's rights
determined speedily. The actual order which prompts this
appeal is dated 7th May, 1991 and is as follows:

“l. That the Applicatiocn by the
Defendants/Appellants Counsel
for the matter to be removed
from the trial list because
of the failure to comply with
section 272 of the Civil
Procedure Code be refused.”

A number of provisions in the Civiil Procedure Code
govern the setting dewn of an action for trial in the Supreme
Court,; viz sections 342 to 344. But the brocess all begins
with a summons for divections.

After pleadings are closed or deemed to be closed,
the plaintiff is entitled to apply for azn order on a summons
for directions. This is provided in section 272 which applies -
to all matters commenced by writ of summons save for zix
exceptions:

"272 (1) In every action to which this
Title applies, the plaintiff shall
with a view to providing an
occasion for the consideration by
the Court or a judge of the

preparation for the trial of the
action, so that -



{a) &all matters which must

or can be dealt with on
interlocutory applications
and have not already been
dealt with may so far as
possible be dealt with;
and

{b} such directions may be
given as to the future
course of the acticn as
appeayr best adapuedc to
secure the ijust,
expediticus and economxcal
disposal thereof,

take oun, within seven days from
the time when the pleadings are
deened to he closed, a summons

{in this Lew referzed to as a
sumimons for divections) returnable
in not lesgss than twenty-one days

t2; This section applies 1o all
ctions commenced by writ of summons

{2} action in which ths
plaintiff has applied
for judgment under Title
13 oxr Title 1i3A or for
a trial without further
pleadings under Title 13
(B) and directions have
peen given accordingly;:
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actions in which an order
for accounts has been
made under Title 14

{c)} actions in which an order
has been made under section
291 of this Law Zor the
trial of an issue oy
guestion before determin-
ing a right to discovery
¢y inspection;

ftions which have been
alt with under section
O f ths Law {which
l to the tri

d guestions oi fa
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{g} actions in which dirscti
have been given under section
4749k {which enables
directions te ke given on
applications under Title 39
for an injuncition, for orders
for the preservation ox
inspection of property or for
any of the other purposes
specified in that Title};

(f) actions for the infringement of
a patent.”
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One c¢f the orders made by the judge on a summons for
directions is to fix the time within which the plaintiff is
to set the action down for trial (section 342 {(1}. Of cocurse,
if the plaintiff fails to comply with the order, the defendant
is himself at liberty either to apply to set the action down
for trial orto apply to dismiss {secticn 342 {(2). In order to
set the action down, the plaintiff makes a written request to
the Registrar copied to the defendant, to &o so. The rule
actually reguires notification of the defendant of this fact

within twenty-four hours by the plaintiff but the practice 1

7]

2
as I have indicated. {Sec¢tion 343 (2) ).

Thereypon the Reglstrar in the order of the receipt of
requests by plaintiffs enters (section 244 {2) ) the action on
one or other of the two Cause Lists which he is enjoined by
section 344 (1) to keep. Section 344 (5) which is concerned
with the mechanics of arriving at dates for trial was refined by
a Practice Direction dated 24th January, 198%. For purposes of
this appeal, I need say no more of it,; except to comment on one
aspect thereof. There is now introduced a reguirement whereby
the plaintiff's attorney files a document called a “Certificate
of Readiness." It is intended to show that the parties are now
ready to prosecute the litigation seriously, presumably because
all cutstanding fees have bsen paid. This reguirement, as I
will hereafter demonstrate, has nothing to do with readiness in
point of interlocutory process relevant or necsessary for a "just
expeditious or economical disposal” of the case.

From what I have said thus far, it is clear that an
crder on a suminons for directions is a condition-precedent to
an action coming on for hearing in the Supreme Court. It is

the crder for trial made by the judge on the summons for

directions which sets in motion the setting down process carried

B
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‘out by the Registrar. In my judgment, neither of the parties

tc an action can unilaterally or consensually set the action
down for trial; the intervention of the court is a sine gua non.
yWith that introduction, I turn now to consider the
scope and importance of & summons foxr dirscticns. As section
272 (1) provides, the summons for directions is an opportunit

for the court, not the parties; to consider ths readiness of an

action for trial. It has be=n descrilbed as & thorough stock-

»

taking {See RSC Order 25/1/1. The purpcse of judicial interventien
is expressly stated in these terms:

w2tza {1} When che summens for directions
first comes to be heszrd, the Court
or Judge shall consider whether -
(a) it is possikble to deal
then with all ths matters
which by the subseguent

sections of this Title
are reguirec to »:
considered c¢n thsz hearing

of the summons for

directions; or
{b) it is expedient tu adjourn

the censideratiocn of &ll

or any of those mzatters

until a later s:zzaje,
and, in particular, whether those
natters or some of them ought or
ought not te be deal: with only after
there has been discovery.”

Shortly stated, it ig intended o save costs and ensure
expedition, Section 2722 lays on ths judyge the duty to consider
a number of matters and authorir~z him to adjourn ccnsideration
thereof in crder to obtain information which parties will be
obliged to give. Secticns 272k, 272R, 272C, 272E, 272F are all
relevant in this regard.

W272A {2) 1If, when tho sumincns first comes

to be heard, the Court or Judge
considers that it is zossible to deal

then with all tho said wat:ers, the
Court or Judge siall d=al with them
forthwith and sholl erndcavour to

secure that all ¢ - tters which
rmust or can be dszali with on
interlocutery aQEllCatiOﬂ and have
nct already been dealt with are alsc
then dealt with,

-
A




L1

£

-3

Ve

{3) If, when the summons first
comes to be heard, the Court or
Judge considers that it is
expedient to adjourn the
consideration of all or any of
the matters which are by the
subseqguent sections of this Title
reguired to be considered on the
he ng of the summons the
or Judge shall deal forth-
ith with such of thcose matters
s the Court or Judge considers
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an conveniently be dealt with
forthwith and shall adicurn the
consideration of the remaining
matters and endeavour to secure
ithat all other matters which
must or can be dealt with on
interlocutory applications and
have not zlready teen dealt with
are gdealt with either then or at
a resumed hearing of the summons.

0

(4} Yo order under Title 32 as

to the place or mode of trial shall
be made until all the matters which
by the subsegueni secticns of this
Title are reqguired to be considered
on the hearing of the summons have
been dealt with.

(5} 1If the hearing of the summons
is adjourned without z day bheing
fixed for the resumed hearing
thereof, any party may restore it
to the list on two days' notice

to the other parties.

On the hearing of the summons for
directicons the Courit or Judge shall
in particular consider, if necessary
of its or his own motion, whether,
for the purpose of saving costs,

any ordexr should be made in the
cxercise of the powers conferrad by
any of the following provisions,
that is to say -

{
i

al) Section 15 ¥

{(whicl: relates to the
amendment of pleadings
and indorsements);

{b) Sectiocns 38, 3682 to
368E of this Law (which
relate to the mode in
which evidence may e
given at the trial and
the limitation of
evidence in certain cases).
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At the hearing of the summons

for directions the Court or

Judge shall endeavour to secure
that the parties make all
admissions and all agreemsnts

as to the conduct of the proceed-
ings which oucht reasonably to

be made by them and may cause the
orcder on the summons to record
any admissions or agreements so
made and (with a view to such

special order, i

L
i

{13 FE
used on the hearing
summons for directi

by the leave or dir

Court or Judge, but

the provisions of subsection (4}
of this section, it shall be the
duty of the parties to the action
and their advisers to give all

such information and produce all
such documents to the Court or
Judge on any hearinc of the summons
as it or he may reasonably reguire
for the purpose of cnibling it or
him properly to deal with the
SUMMons .

tion of the
+ subject to

{b) The Court or Judge may, if
i1t appears proper so to do in the
circumstances, authorise any such
information or dccuments to be
given or produced ito the Court or
Judge without being disclosed to
the other parties but, in the
absence of such an authority, any
information or documents given or
produced under this subsection
'shall be given or produced to all
the parties present or represented
on the hearing of the summons as
vwell as to the Court or Judge.

} of this

application
reguired to
affidavig.
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{3} If the Court or Judge on
any hearing of the summons
reguires a party to the action
or his solicitor or counsel to
give any information or produce
any document and that information
or document is not given or
produced, then, subject to the
previsions of subsection (4) of
this section,; the Court or Judge
may -

{a} cause the facis to be
recorded in the order
with a view to such
special order, if =z
as to costs as may
just being made at
trial: or

(b} if it appears to the Court
or Judge to be just so to
do, order the whole or any
part of the pleadings of
the party concerned to be
struck out, or, if the party
is plaintiff or the claimant
under a counterclaim, order
the action or counterclaim
to be dismissed upon such
terms as may be just.

{4) Notwithstanding anything in the
Preceding subsection, no information

or documents which are privileged

from disclosure ghall be reguired to

be given or produced under this section
by or by the advisers of any party
Otherwise than with the consent of

that party.

‘1) Any party to whom the summons for
directions is addressced shall so far

28 practicable apply at the heaving of
che summons for any order or directions
which he may desire zs to any matter
caparble of being dealt with on an
interlocutory application in the action,
and shall, not lzss vhan seven days
Lbefore the hearing of the SUMMOoNnSs, Serve
on the other parties a2 notice in writing
specifying those orders and directions
in so far as they differ from the orders
and directions asked for by the summons.

(2)  If the hearing of the summons is
adjourned and any party to the proceedings
desires to apply at the resumed hearing
for any order or directiocns not asked for
by the summons or in any notice given
under subsection (1) of this section,;

he shall. not less that seven days before
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the resuned nearing of the

SUMNOnNs,; serve on the other

parties & netice in writing

specifying ihose crders and

directions in sc far as they

differ from the orders and
rections asked for by tho

SUmmEns ©r in any such notice

as aforssaid.

{3} &anv epplica 8

to the summons a £

“udgnent as Lo a 2t

capasle of being dealt

an intericcutory appli i

in the action shall bs made

under the summens by two clear
days' notice to the other party
stating the grounds of the
application; and any application
by a2 party which might have been
rade at the hearing of the
original summons shall, if
granted on ahy subsequent
application, be granted at the
cests of the party applying
unless the Court or Judge is of
the opinion that there were
zsufficient reasons for the
application not having been made
at the hearing of the original
summons .

Each member of this panel is very well aware that applications
for amendments tc pleadings are often made at trial in some
cases, substantial amendments, which then require a reply from
the other side. Eventually an adjournment has ic be granted.
Time is lost: costs are thrown sway: the action cannct be
c¢ispoused of expediticusly.

Even thz meowt cursory reeding of these provisions will
make it obvious thal ihe court has an independent duty, itself
te consider the ssveral matters lished in the long form of the

summons for dirvecticns which was issued in a Practice Note daged

l4th September; 19873, It imposed a duty un practitioners:

4

h, strike
ut hot “he uexc, which

-y — o — -
O the Master.



This regquirement is honoured more in the breach than tire

observance. The HMaster is sxpected to give due regard to

(]
I
[

agrecd terms of propesed orders bub there can Fe ne consent

order on & summons for directions., Both parties should be

r'l

‘@r. The orders eveniually
made often relate to paragraphs 25 and 24 of the long form viz:
iiberty to apply and the place and mode of trizl. W®o one

should be surprised if summons for directions are regarded by
Practitioners as a useless chore. The use of the long form

was intended to call attention to the geveral matters with which
the parties should be prepared to deal before the Master, 3

have been av length on this process in order to remind of its
importance.

Regrettably the judge himself did not demonstrate any
appreciation of the significance of a surmmons for directions.
When the matter came before him on Sth May, 1991 he described
what tock place before him in these WOords:

“aoo Mr. Foster applied for th case to
2 taken out of the list in +he
absence of a Summons for Directions.
laintiff‘s Counsgl staied that there
3 an agreement between the parties

Lo abandon the Summons LUV Dﬂ* cctions
in the lHCva~t 2 izl

M., Fost for
agread. 1‘ therefore,

back Lo the Hegi
reconcilo +¢w dl
) Dol &
unregsolved ,,"'

3

He didnot appreciate +hat there could bs no "agreement between
the parties to abandon the summaons for directions. ™ Hig Judgment

continues -

"... from a common sense point of view,
it would seem that if the parties are
clear on the issues, no soricus dam age
should ensue because o; any failure to
file the Summons. ...



And later:

“In the absence of any clear authority,

cn the power to exclude the Susmons
{statutory language ap t}; I propose

to deal with the maLLUE cn the very

narrow guesticn of fact, as to
whether or not there was an zgreement.

* need say nc more. It was with respect to the judge, a total
misconcegh to proceed to ceal with the matiter "on the very

agreement.” The judye wos reguired to deal with a guestion of

law, that which is now before this court, viz - What then is

S

section 272 reguiring his taking out a summens for directions
within seven Gays of the closing cf the pleadings? This brings
us naturally to section 678 of the Civil Procedure Code with
which I must now deal:

“G78. Hon-compliance with any of
the provisions of this Law
shall not render the proceedings
in any action void unless the
Ceourt shall so direct; but such
proceedings nay be set aside
either wholly ox in part, as
irregulaxr, or amended or
otherwise dealt with in such
manney, and upon such terms as
the CZourt shall think fic.”

Un behalf of the appellants, Mr. Muirhead ¢.C. argued

4= T - e g e O T W F Yo 4 -
fundamantzl. He relred on ve Pritchard [deo'dl Plgedi Chh. BG2
2 e -l L5 e -
which a decision of the English Court of Appeal with respect

te RS0 Drder 70 r 1 which is in the same terms &s our section
78 Civil Procedure Code. That case maintained the dichotomy
¢f irregularities and nullities. In ihat case, what occurred

was this. The plaintiff issued on originating summons under

the Inheritance (Family Provision} Act 1938 naming the executors



there had beern a2 fundamental failure =o comply with the reqguire-

ments of the ralevant rule. Lord Denning who dissented, held

that the non-compliance was & mere irregularity which could be
P g

amended Ly the Court.

Eince that decision, Order 70 has been repealed and a

~

new rule Order 2 r. ! szubstitvuted. it is in the following form:

“1l. (1) Where, in beginning or purporting
to begin any proceedings or at any
gtage in the course of or in conneciion
with any proceedings, there has, by
reason of any thing done or left undone,
beer a failure to comply with the
reguirements of these rules, whether
in respect of time, place manner, form
Oor content or in any other respect,
the failure shall ke treated as an
irregularity and shall not nullify the
proceedings,; any step taken in the
proceedings, or any document, judgment
or order therein.®

The effect of this rule in general is that the distinction between

nullity ané mere irregularity disappears.

!
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the Couxt in Eldemire v. Eldemire C.A. 79/89 {unreported)

dated March 22, 1920 held tha: certain proceedings begun by
3 e

ty. In so
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dppecrs in the wWhite Book 1542 but we were overruled when that

case went on =ppeal to the Privy Council. Sec civ, P.C. 33/86

e

dated Z3rd July, 1350 at page 5 where their Lordships zpoke of

"... In general the modern practice
18 to save expense without taking
technical objection, unless it is

neceszary Lo do =0 in order to
pProduce fairness and clarification.



remov The dissenting judgment of Lord Denning M.R. in
re Pricchazd i(doc’d) (supral should prevall in these matters.

Vle were being told that that case saculd not be followed., We
have achieved the same procedural positign as it exists in
the United Kingdom. Hot only have we hesn saved tha trouble
of amenaing secticn 273 of the Civil Procedure Code. we are not
obliged to invoke section £f€. I think however there may well
be some failures to comply with the Code which a court would

be constrained to held, weres so serious as to render the

roceedings a nullity. In my view, whewre the omission was

deliberate or, for the purpose of causing delay, evasion;

deception or ctherwise not in geood faith, or contrary te natural

justice, these I would venture to suggesi, justify a court in
declaring proceedings void. Eut I hasten to add that this is
not intended zs exhaustive but illustrative of the situations
I have in mind,

in my view, the failure on the part of the plaintiff
to take cut a summons for directions has unct led td any further
preoceedings which can really ke declared void. The trial has
net yet began. There is, we were told a motion for judgment
on admissions befcre the judgs:. bub thai procedurs is not

aependent on any suwmons for divectlions. 2s macters stand, the

sought. It iz plein that both perties intended a contest.

They consented to & spe=dy tiial and agreed a date for trial.
It is relevant to note that on the Registrar's part, that date
was tentative only. He fixed it on the basis that the parties
mitke sure that evarything is in place for the trial on the ...
Unfortunately, the Registrar who made that tentative fizture

had been re-assigned

SR .

e
{

co & higher post at the material

()

There is, in my view, no need to discuss section €79 which

':

provides ur Folleows:

LE

-
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"679, No application to set aside
any proceeding for irregularity
shall be allowed unless made
within reasonable time, nor if
the party applywng has taken any
fLesh step after knowledge of
the i.*egh¢ar1tya“

i am guilte unable tc ses what. “fresh step' after knowledge
of the icregularity, has been taken by the respondents. The
fizing of the tentative date for tr¢al iz, the only event which
could be characterized as a step. But-the date was fixed even
before & defence was filed. It occurred afier Walker J had
dismissed a motion for judgment, made g speedy trial order and
grantec leave to file a defence out of tine. In my Jjudgment.
this provision is wholly inapplicable to the circumstances of

[

the instant case. N o

The irrvegularity brought about by the plaintiff’s failure
to take out a summons for directions, must now be deal®: with,
This court acting pursuant to section 678 of the Civil Procedure
Code should deal with the matter “in such manner and upen such
terms as the court thinks fit.* We should give directions as on

":

a summons for directions to facilitate the setting down process.
Marsh J. could have and should have given directicns.

Une matter remalins. There was some argument by
Hr. Macaulay regarding the order of speedy trial which was made
upon an applicetion for injuncition Ly the plaintiff. An order
for speedy trial is a diresction itc the Registrar to take the
action out of its natural order for trial, and to Jump the gueue.

Actions are normally to be tried in the order in which they were

-

set down on the Cause Lists; that constitutes the gueue. The
relevant rule is section 344 {(2):

"344. (2} Actions set down for trial
shall be included in the Cause
Lists in the order in which thc;
were reéspectively set down, and,
unless a Judge or the Registrar
othervise directs, shall coms on
for triezl as nearly &s may De 1
that order,” [Emphasis supplied;

C‘"
‘!3
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In ny view, nothing is to be gained by considering
whether the judge is exercising an inlierent jurisdiction to

4 (2}

e

controcl proceedings in his court or pursuant to sesction 3
where he makes an order for speedy trial. It is plain that
the Registrar on such an crder will always act pursuant to
this provision. But I must express my opinion with respect to

the maiing of this order. Judges should in makzne this

-

decision istifving such an order.

1]

The judge must consider the nature of the case, the reasons
for urgency in its disposal over other cases, bearing in mind
that few aggrieved parties do not desire an early trial. The
fact that a great dezsl of money is at stake, 13 not, in my view,
& relevant consideration. The fact that the parties ara
important or national figures, sheuld not by itselfi justify an
order. Where the postponement of having an early decision in
the case might have serious financial or other repercussions
to the economy or a segment of the society, or if irreparable
harm might result to & party, all these constitute the sort of
factors which should predispose a judge to granting such an

order.

]
v

understand a girzat many of these orders are being made nowadays,
enmindful of the facy +thut there z.o a goodly number of actions
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i am not to be taken as suggesting thal the order for spaeedy

trial in this zction was wrongly made., A decision in this

case 1s urgently reguired for the issue relates *o stability
in the political life of the country which is accordingly a

matter of profound imporiance.



The mountein roared and has produced & mouse. This
case is an examéle ¢f much ado about nothing. The reascn
given tc explain the plaintiff's failure to appiy fox
directions was that there had been an agreeﬁent to abandeon
that procedure. Bat that fact was contested. Prudence
dictated compliance with the rules. That failure cn the
plaintiff®s part does not in my view entitle him to the costs

of thiz appezal.

It was for these reasons that i agreed with my brethren

that the appeal be dismissed in part. We directed that:
i. the defendants have leave to deliver
Lo the plaintiff interrogatories
within 7 days hereof and the plaintiff
answer the interrcgatories in affidavit
within 7 davs of delivery;

2. trial by judge alone (Place ~ Kingston,
Estimated length - 4 cays;

3. that the Registrar enter the case on
the Cause List,

'

&. that the order Fo
confirmed;

P

speedy trial be

We further ordered that there be no ovder as to costs.
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of Marsh, J in whi
to remove the sub

The appellants’ cl

1,

an interlocg;ggy appeal from an order

o
ch he refused the appellants request

Luntlve actlon from the trial list.

im was that there was a failure to

comply with section 272 of the Civil Frocedure Cole -

The Code. That section it was contended reguired a

summons for directicns to have been taken out within

seven davs from the time when the nlesdings were
¥ E g

deemed to have”begn closed.
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af= Lhe bottqm of thls pzo» edural dispute, there

is a political COnfcht of the flLSL crder. {n one siGe

there is Pearnel Charlesf“the raspbndent infthis appeal.

I

in ?hc aubsLanhlve action he 1¢ seeklnﬁ a 1udlc1al lemedj

tc resolve the 1cs
_ "%._ .
?avty, Ranged ag#

o

N

§de of his status, An the Jamaica Labour;%f

T

dnst him s Cruce Goldihgﬁand‘ﬁyan T onny,

Pefalto.>fﬁhey are respectively the chairman and secretary

—\A
"*r

cf Lne standlng executlve committee ou the party. They

are the appellants‘

has been a Deputy
office as & Minigﬁ

. Member of Parliame

the cpposition spo

R
s

of the shadow cabi

In his s
that the Jamaica L
in its constitutio
decision was taken
e€lection under the
that that decision
justice as he was

circumstances that

4y
in this.case. The régpquent Charles

Leader -of the party and has held high
a - AN Y

er of vaernment. He is currently &

"

nt anéd until the alspute ar se;pe was

kesman for agxiculture andf&gmember

- T
Soam S

net. "

tatement of claim, Charles has alleged

abour” Farty is gbverned Eﬁﬁrules embodied

n, and in gfé&ch of those rules a

to prevent him from contesting the next
banner of the party. He has alsc claimed
was in breaclh of the rules of natural

never accordea a hearing. 1t was in thoese

he issue between Charles and the party



became justiciable and it is within that context that this
interlocutory appeal must be decided. A&s for the relief in the
substantive action, Charles seeks =z declaration that the action
of the standing executive committee was void, and he also seeks
an injunction to resitrain that body from persisting with its
unlawful azction, As an interlocutory injunction was granted
previously and time moves gquickly in such matters, it ought

to be in the interest of justice that the issue be speedily

resolved.

an Account of the Previous Proceedings

in the Supreme Court Eefore Walker, J

and Marsh, J.

The best Starting point is to refer to Minute of

Crder before Walker, J on 6¢h December, 159¢. 1t reads in

"By Consent

a) Order for interlocutory injunction

in terms cf amended prayer of
amended statement of claim

o
e

Order for speedy trial®

Then it is approprizte to refer to the affidavit of Patrick

Foster the junioc:r counsel for the a pellants whe made an

affidavit in thig court when leave to appeal was sought.

"5. That on the 18th of Maxch,
1581, upon an application oy the
PlaintifffRespondent for a Hotion
for Judgment before Hisg Lordship
Mr. Justice Walker, the Defendants/
Respondents were granted leave to
file their Qefence within 7 days

of the Crder.

g. That ih;ediately after the
hearing of the M tiocn for Judgmant
on the 18th March, 19%1, Margaret
May Macaulay and 1 went before the
then Acting Registrar of the Suprene
Court, Mr. Xarl Harrison, to fix a
trial date in the matter,

7. That Acting Registrar fixed a
trial date for the 6th of May, 19451,
in entering the date of trial in the
diary, the ACting Registrar stated
that he was entering ig in pencil
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“and enjoined us to ‘make sure that

everything is in place fer the trial

cn the ¢th of May, 12917, based on

the foregoing, I understcod the

Acting Registrar to mean that all

remaining interlocutory steps were

to be completed including the filing

cf a Defence and a summons for

directions.

3. That this action came up for

triazl for {(sic) His Lordship

kMr. Justice darsh on the &th of

May, 1991.7
The setting down of the case for trial is part of the ministerial
duties of the Registrar of the Supreme Court. Provisions are
made in section 344 of the Code in the keeping of Cause Lists of
actions set down for trial. Section 346{2) is relevant to the
issues in this case so it is important to cite it. It reads -

“344(2) Actions set down for trial

shall be included in the Cause Lists

in the order in which they were

respectively set down, and, uniess a

Judge or the Registrar otherwise

¢irects, shall ccme on for trial as

nearly as may be in that order.”
It was in accordance with the order for a speedy trial, that
ithe Registrar entered the itrial date in kis diary and whatever
counsel may have thoughi about the manuner in which it was set
Gown & trial date wasz fixed.

Bftex the serving of the defence on the 25th march,
the appellants had upwards of forty days in which they must
have realised that Chariss haa not taken cut a summens for
directions., They did nothing about it until the matter was
before Marsh J on May &th. Then the appellants requested that
the matter be remcved from the trial list so the reguest nust
be examined. And it must be examined in the context of the

réer for a speedy trial, the specific claim of Charies to have
his status in the party resolved in the Courts, and the fact
that an interlocutory injunction in terms of the amended

prayer and the emended statement of claim, hiad been granted

o him until trial or further order.
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How did Marsh J resclve this issue? He decided tha* he could

exercise his discretion on a "narrow question of fact”™ as to
whether there was an agreement between the parties to exciude
the summons for directions and he decided that since the

appellants Golding and Peralto could not satisfy him, that

they would be prejudiced, by the absence of a summons for
directions, that the trial would proceed on the following day.
It is best for the sake of accuracy to cite the passage in

which these views were expressed!

“In the absence of any clear
auth0V1ty0 on the power to
exciude the summons (statutory
language apart), I propose to
deal with the matter on the
Very narrow guestion of fact,
as to whether or not there was
an agreement.

Suring the argument, I invited
Counsel for the Defendants to
indicate whether or not they
wou d be seriously prejudlbed
{in any material particulars),
by the absence of the inter-
locutory procedure involved on
the summons. They were unable
to satisfy me on the point.”®

What is the scope and effect of section 675 of the Civil
Procedure Code if there was non- corpliance with section 2727

;

HMr. Muirhead was that section 272 is mandato ory and that summons

for directions is a conditio 1 precedent for a trial to commence.
He has treated the matter as one of construction but to construe
section 272 reference must be made to other sections of the

code to determine the effect of non- compliance. The aspect

of the effect of non-compliance was dezli with by Mr. Macaulay

for the respondent Lhaflha,

The learned judge treated the matter as a ‘narrcw
question of fact as to whether or not there was an agreement.’

At the very outset of his judgment he showed his disagreement



with the approach of

It is now ~hecessary
e
Section 2/4(1) reads

t is the judge who
system of trial and

matter before trial

",

the appellants. Here is what he said -

"in the instant case, there

isa purported agreement between
the-parties to exclude the

summons Ior directions irn the
interest and in the light of the
crder for a speedy trial. The
defendants contend,., however, that
the provisions of section 272 of
the Civil Procedure COue are -
mandatory and deny that there was
any agreement with he Plaintiff’s
Counsel to exclude its provisions,
or that there could be any such
agreement. No authority from
either side has been produced to
support this contention and I have
been merely left with the submission
that the weords of the section are
mandatory.”

to turn tc section 272 to examine its scope.

=

7?2(1) n every action to which
his Title pplies, the plaintiff
hall with a view to ULUVldlng an
ccecasion for the consideraticn by

the Court or a judge of the
preparation for the trial of the
acticn, sc that -

a) all matters which must or can
be dealt with on inter locuto*y
applications and have not already
been dealt with may so far as
possible be dealt Wi tﬂ and

b} such directions may be given as
to the fucure course of the action
a3 appears best adapted to secure
the just, expeditious and eccnomical
dieposal thereof,
take out, within seven days from the time
when the pleadings are deemed to be
closed, & summons {in this Law referred

TGO &

[I i

a summons for directions) returnable
in not less than twenty-one days. "
controls the trial under our adversary

it is necessary for the Court to examine the

Lo see what preparations have been made.

it is necessary to ascertain that all interlocutory applications

have been made and +

hat the Court or judge shall give directions
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d
for the future course of thse acticn, £¢ as to secure the just,
expediticus and economical disposal of the action. The initial
responsibility is placed on the plaintiff and section 272(1)
reguires him to take out this summcns seven days after the

]

pleadings are closed. Clearly the summens for Girections is not

matter of agreement between the parties which can be waived.

jatl

Disputes are complex so is the law which produces a solution,
it was enviszged that there would be instances where it was
not necessary to take out & sumeons for airecticns. These
instances are snumeratec in section 272{z) and theyneed not
concern us &s no issue was raised as regards their application
in this case.

The appellants alsc have a zcle and this case 15 a
good example of the importance cf their role. They consented
to an orcer For a speedy trial as che preswaption was they have
an interest that the issues zie revolved with promptitude.
Moreoveyr they are restrained by an iaterlocutory‘injunctlon
granted by Walkey J since the %th December. Hecause of its

cut -

i

importance, it is helpiul to set

“(z31  That the Central Lxscutive and
che Standing Comuaittee cf the Jamaica
L& r Parity be RESTRAINED PROM

{i; igsuling any instiucticng or
directives ©C¢ or regulrenents;
of any Constituency Comsittee
of the Jamaicea Labour Party not
tC consider the selection of
the FPlaintiff for reccmmendation
e the Central Executive as the
Party's Candidate to be approved
anc¢ named by the Central nxecutive.

(1i} taking any decisions which would
affect the Applicant’s membership
of the Jamaica Labour Party or
any benefits therecf 1nclua1ng the
opportunity to ofter himself fox
selection to be recommended as the
Party'’s Candidate in any elections,
for any cause without giving the
gpplicaﬂt any cvppoirtunity to be
heard therecn.”

.
Y artere T
H

ere [or instances where plaintiffs have
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farled to act, so that it was open to Golding and Peraltc to

nave taken out a summons for direccions. Sections 272{3%) and



*{3) If the plazntifi does not
take cut a summcns for directions
in accordance with subsecticon (1}
of this sac*ion the defendant or
any defendant may 4¢ SO I may
apply for an or&e to dismiss the
BCLLION.

e

{(4) Upcon an applicaticn by &
defendant to dismiss ithe "ci¢on
undeyr subsection (3} of thi
section, the Court or Judg may
either dismiss the actlun on

such terms as may be just or deal
with the uypl;catlon as 1f it were
# summons for directions.”

In this case therefore, where pivotal institutions of the
conistitutionally recognised opposition party are restrained
by an injunction until trial or furither order, Golding and

lto had an egual responsibility to take cut a suwmmons for

£y

irecticns and an equal interest in preparing the case with
celerity so that directions for an order for speedy trial

would be complied with. /The insistence on complying with

ascertained rules so as to achieve justice in individual cases

is the hallmark of the administration of justice and is to be
applied to all cases which come before the courts for adjudication.
< This is so, whether the subject matter be industriazl relations,
commerce, or as in this case the interpretaticon of the

constitution of a politiczl pariy.

=
s
1

h

ireedom of asscciation
is enshrined in section 23 of the constitution and is accorded
a specific constitutional role by virtue of their representation
in Pariiament, hence the importance of these issues.

S0 considered the issue for this court to decide is,
what is the position when there is non-compliance with section 272
of tne Code, which is mandatory in form? Marsh J cmitted to
deal with this aspect of the case and therefore exercised his
discrelion wrongly cn the basis that there was an agreement

to dispense with the summons for directions. These are two

statements of principle from Maxwell v Keun (1627) All E.R.

Rep. 335 which shows the reluctance of appellate courts to
interfere with a trial judge's discretion in the conduct of a

trial, but if he has misinterpreted the law, or has failed to



take into account that his decision could deprive a party
of his rights or that his decisicn results in injustice,

ge 237 Lerd Hanworth,

[at]

then this court nust interfere. it p
MaR- Said -

"It is obvious that there

must not be any attemp:t, or,
indeed,; less than an attemph,
any interferencs, with the
discretion of the learned

Judge in reference to the trial.
Yt is most important that we
should uphcld that discretion.
Yet the case to which our
attention has been called -
Sackvilie - West v. &.3. (1910}
125 L.%.Jc. 265, is an example
of the fact that, although it
must be on very rare ocCasicns
that the discretion of a learned
judge is disturbed, yet there
may be such coccasions. The
decisicn in that case is a
decision of the Court of Appeal,
and it is a decision which

$ binding upon this court. The
observation is made in the
judgment, which is a judgment of
Lord Cozens~Hardy, Moultcon and
2uckley, L.JJ., to this effect:

f..!.

"Yet it would be only in
the most extraordinary
circumstances that an
application to review the
cecision of the learned
judge as to the conduct of
business in his own court
could succeed; ¢hat the only
case in which the Court of
Eppeal would so interfer
would be if satisgss
the decisicn was
L

R T v
notwathstan

would have over ¢
when it came on f
3 : 2 . o

N

would be the effe
decision.”

3

Atkin L.J. had the same approach at page 33£-325 -

"The cther point made by the
defendants was that this was
a discretionary order and
that the Court of appeal
ought not to interfere with
the discretion of the learnsd
judge. I guite ayree that
the Court of Appeal ouyht to
be very slow, indeed, to inter-
fere with the discretion of
the learned judge on such a
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"guestion as an adjournment

of a trial, and it very seldom

does do so; but, on the other

hand, if it appears that the

result of the order made below

is te cdefgat the rights of the
parties altcegether and te do that
which the Court of Appeal is sdtisfied
would bean injustice to one or other
¢I the partiss, then the cotrt has
power to review such an order, and it
is, to my mind, its duty to do so."

A8 Mr. Macaulay submitted it is section ¢7¢ which empowers the
judge to exercise a discretion when there is non~ccmpliance with

section 272 of the Code. Sectien 8§78 reads -

"Non-compliance with Law.

Effect of non-compliance with this Law.

078. .non-compliance with any of the

provisions of this Law shall not render

the proceedings in any action veid

unless the court shall so direct:

but such proceedings may be set aside

either wholly or in part, as irregalsr,

or amenced cr otherwise dealt with in

such manner, and upon such terms, as

the court shall think fit."
The words ‘or otherwise dealt with in such manner and upon such
terms .as the Court shall think fit' is &a legislative reference
to the inherent powers of the court te control its own procedure
when the rules have not been complied with. DBy concentrating
on the issue of whether there was an agreement between the parties
to waive the summons for direction and finding that there was,
Harsh J failed to exercise the inherent jurisdiction of the
court to control its own procedure. This jurisdicticon is
recognised and preserved by section 678 of the Code. The effect
of his approach would be that parties would control the conduct
of the irial and the Court. would have abdicated its role.
- . . . .. : . X
That was procedurally impermissible, so his order must be varied.

Are there any cases which illustrate the resort to

the inherent power of the court to give directions for the
conduct of a trial when there is an absence of summons for
directions 2 Such directions have been described as ‘dirvections

ot contemplated by ihe rules‘ but the gist of decision in that

bs

case was that the court could and ought to give directions
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when there i1s non~compliance or set aside the proceedings

as irregular. The case was Hagyv v Co-cperative Press Limited

{1¢ac) 2 K.o. 188 at 192 Sumervell L.J. said -

"If 1 am wrong on that construction

I think I should have come to the
conclusion (though it is not necessary
o decide it} that in the circumstances
which have arisen here, the Flaintiff
would be entitled to issue, and the
courit would have inherent Jjurisdiction
to entertain, a summoens (which would
not be on this view the summons for
directions contemplated by these rules;
for trial by judge and jury, and
further that the court would have
inherent jurisdiction to consider
whether the plaintiff should be
entitled to have the issue ouistanding
as damages deteriined as it was in
Yiorse v, Frost {1527) 1 K.E. 231 by
judge and jury.”

The circumstances which ayose in Nagy case can be determined

from the head note. It reads at page 188 ~

“Held, that the plaintiff was not
bocund to move for judgment undex
R.5.C. Or. 27, r.1l1. BHe was

entitlied to have the action set

down fcr trial by a judge and

jury for the purpose cf having

the damages assessed. Notwith-
standing the fact that the defendants
had put in no defence and accordingly
the pleadings had not been closed;
the plaintiff was entitled +o take
ocut a summens for directions under
Cr. 20, 1, and the master had
jurisdicticn under Cr. 36, r. 1, on
ihat summons for directions tc make
an order for the trial cf the action
by @ judge and jury or, alternatively,
there was power to take ocul such a
summons and to make such an order
under the inherent jurisdicticn of
the court.”

8]
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Ancother case which illustrates the principle of resocrting to the
inherent jurisdiction of the court in the face of non-compliance

with section 272 is Zustin v Wildig (196S) L.®W.L.R. 67 . In

his submission Leolin Frice §.C. said at page

(%]
o
l

"The plaintiff desgsires to take

out a summons for directions, as
directed by R.S5.C. Ord. 25 4 1(1).
but the pleadings are not closed
because there has been no defence,
and there has been no discovery.



"R.8.C. urd. 25, as a maitter

¢f language, gears the summons

to the pleadings. R.S.C. Ord.
19, r. 7.,provides a form of
procedure in default of defence
which is permissive only, ana
would not be satisfactory in

this case. Eut under the
inherent jurisdiction of the
court the plaintiff can apply

for directions as te the vials
Hagy v. Co-gperative Press Lid.
(19497 2 X.2, 188, It is true
that in Hagy v. Co-ocperative
Press Ltd. the application was

in fact made by issuing a summons
for directions as if the pleadings
had closed, but the judgments in
that case leave considerable
doubt as to whether that was
procedurally correct. in face of
that procedural uncertainty, the
plaintiff prefers +« rely on the
inherent jurisdiction.®

Then Plowman J ruled as follows atr page 69 -

Plowman J. "I will crder that
the action be zet down for trial in
Part 1 of the list: not tCc come on
before December 14, 1%83
for a speedy trial: tria
London before a judge alone. I
leave L¢ amend +the writ, as aske
without re-service.® '

Both these cases zre in keeping with Lord Templemans dictum in

Eldenire v Zldemire P.C. 33 of €9 Gated 23+c July, 1990 which
reads as follows ar page 5:

"in general the modern practice
i85 t¢ savé expense without taking
technical objection, unless it is
Lecessary to do sc in order to

produce fairness ana clarificaticn.®

ng

To my mind the appeliant and the respondent erred in this case.

The initial Lesponsibility to take out a summons for directions

was with Charles. Since he failed to do so the Appellants Gelding
and Peralto should have acted. The pleadings were closed so they
Knew the issues. They had a date for trial , and the trial was
before a judge in the Supreme Court. Regrettably the learned

judge treated the matter as turning on the duesticn of an

)

agreement between the parties to dispense with & summons for

directions. That was an error alsc. It is necessary to state
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at this stage that there was also a motion for judgment on
admissicns befcre Marsh J pursuant to section 307 of the Code,
but there was nc appeal on that matter before this court. This
court, to ensure that the interlccutory applications were
Gealt with, asked the appellants what directions they would
have sought had they taken cut a summons for directions, which
were necessary for the fair course of the trial. They sought
leave to deliver inteirrogatories and this was granted. It was
for the foregoing reasons that I agreed with the order of
Carey P. (Ag.) that this appeal be allowed in part the order

below varied and the directions given as proposed.
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GORDON, J.A.

On 6th Hay, 19%1, the trial date fixed by the Registrar
and agreed to by the parties, :this action came on for hearing
before Harsh, J. The appellants objected to the commencement of
the trial and applied for the removal of the action from the
trial list on the ground that no directions on a summons for
directicns had been obtained by the respondent in compliance with
section 272 of *the Civil Procedure Code Law. Cn the 7th May,
1991 after hearing submissions on this issue Marsh, J. ordered:

i. That the applicatiocn by the
defendant/appellants’ counsel
for the matter to be removed
from the trial list because
of the failure to comply with
Section 272 of the Civiil
Procedure Code be refused.

2. That the application for
leave to appeal be refused."

This matier now comes before us by leave granted by this
Court on 3th May, 1991 and it is desirable that the background
be given of the history of this matter.

The plaintiff, & member of the Jeamaica Labour Party, the
opposition in Parlizment, and the Member of Parliament for the
Eastern $t. Thomas constituency, filed a writ dated the 2lst day

of Wovember, 1550 seeling:

1

1. : Declaration that the action
taken by the Standing Commitree
28 evidence in his letter of
the £th August, 1890 to <he
Plaintiff is ulira vires of ithe
Constitution of :he Jamaica
Labour Party.

»

2. That the decision of the Standing
Committee contained in the
letter of the 8th October, 1590
addressed to the Plaintiff is
null and void as being contrary
to the principle of natural
justice,®

"Restreining the Central Committee
and Standing Committees of the

Jamaice Labour Party from issuing any
instructions or directives to ox



requivements of, any Constituency
Committes of the Labour Party not
<o consider the selection of the
Plainziff for recommendation to
the Central Committee, as the
Party®s Candicute; to be approved
anpd named by the Central Commivtee,

< 2 Lentral Zomsittee
and ing Committee of the

Jdamaica Lapour FParty from Zakin

isicns which would affec

t of the spplicant’s

3
any bene
membu&sh the Jamzica Labour

iing the opportunity
co offer himself for sclection to
be recommended as the Pa 2rty’s
Candidatce in any cl;cbsons, fou
any cavse without giving the
ﬁppl cant any opportunity tec be
heard thereon.®

On the 6th December, 15990 on a summons for interlocutory

injunction lssued by the plainitiff and dated 3rd December, 1980

Walker, J. mads the following crders by consent:-

o Tt

<. T“nat the Central Executive
and the Stonding Committee of
the Jamaica Labour Farty bLE
RESTRAINED FROM:

{i) issuing any instructions
or directives to or
requirements, of any
Constituency Committee of
the Jamaica Labour Party not
tc consider the selection of
the Plaintiff for recommenda-
tion to the Central
Lxgcutive as the “Party’s”®
CandiGaie to be approved and
namned by the Central
Executive.

(ii) taking any decisions which
would affect the applicant®s
mebmruh p of the Jamaica
Labour Parcy cor any benefits
thereof inecluding the
opportunity to offer himself
for selection to be recom-
mended as the Party's
Candidate in any electicns,
for any cause without giving
the applicant any opportunitvy
to ke heard thercon,

until trial or further order,”

[ i WEEN P 1 . o = [, .
3. That there be o Speady Trial:™"



k)
At the

(’)

hearing of this application the appellants were repre-
sented by the same attorneys-at-law who are now before us in
this appeal appearing on behalf of the appellant. The status
of the action was that (a) no appearanée haéBeenenteredcn1behaifof_

{

the defence, {b) no defence had been filed. The aspect which
must net escape attention is that the orders mads by Walker, J.
were made with the consent of all the partics to the acticn.

On lith Decenber, 1$50 appsarance was entored to the
writ on behalf of the defendants and by nouice dated 5th March,
1981, the. Registrer informed the attorneys-~at-law that the
action would be listed for triszl during the week commencing
12th March, 1931.

On isth March, 1991 the acticn was listed for trial
before Walker, J. Despite entering appearance on llth December,
1956, no defence had yet been filed to the suit and the
respondent moved for judgment in defzult of defence. The
minute of the order made by Walker, J. reads:

"By Consent:-

-
[
S

judgnient: dismissed.

defence extended
Seven uuys from
wercof subject to any
che plEL LLfI ?a)
make Lhereafrer ir
such defengeo.
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Mr. Patrick Foster, an attcrrney-at-law and an associate
of the firm of Massrs Dunn Cox and Orrett, attorneys-at-law on
the record for the appellants, filed an affidavit in support of
the motion of the appellants for leave to appeal. He continues.
the narrative of events in this action in paragraphs &, 7, and §
of hiis azffidavit in this manner:

i

¢. That immediately after the
hearing of the Motion for
Judgment on the 18th of



Th ting FReglztray
Eixed al date Zor ithe
&th of | 1881, 1In entor-
ing the 2 of wrial in

itis diary, the Acuing
Reglistrar stated that he was
entering it in penpcil and
enjocined us co "make sure
what everything is in place
for the trial on the $th of
Hey, 1%51." Based on the
foregeing, I understood the

Acting Regilstrar to mean that
all remaining interlocutory
steps were to ke completed
including the filing of a
Defence and a Summcens for
Directions.”

"&. That this action came up for
trial for (sic) His Lgrdship
Br. Jdustice Marsh on the
6th of May, 19%1."

Section 272 of the Civil Procedure Code so far as is
for these purposes provides:-

"272. (1} Iin every action to which
this Title applies, the
plaintiff shall, with a
view to providing an
cccesion for the con-
sideration by the court
or a Judye of the prepara-

ion for tne trial cf the

{k&) such dirzctions may
be g;VLL as to the

¢ course of the
on as appear best
ted to secure the
. expeditious and
coconomical Gisposal
thereof,
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take out, within seven days from

the time when the pleadings are
deamed to be closec, & Summons
{ir this Law referred to as =
Summons fer directions) returnable

in nct less than twenty-one days.
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{which enables
cticns to be
n on applicacicns
Title 3% for an
injuncition; for crders
for the preservation
¢r inspection of pro-
perty or for any of
the cther purposes
specified in that Title);
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{3). If the plaintiff does not

take cut a summons for
‘vectlons in accordance
th subsection {1) of this

sectiony the defendant or
any defendant may dc so or
may apply for an order to
dismiss the action.

{4j. Upon an application by a
lefendant te dicmiss cha
acticn under subsechtion [3)
¢f this soction, the Courd
or Judge may either dismiss
the action on such terms as
may be just wr deal with
the application aos if it
wers o summons for directions.”

Taese provisions and succucding provisions under this

title make it clear that tie summens for directions Is not for

Hh

the convenience o “L parties to the action bub to ~
prov1de an occasion fcr the con-
sideration by the court or a judge
cf the prepavation for the +rial
ol the action,”
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The parties through their attorneys-at~law may agree on the
orcders to be made on the summens for directions but the Judge
{or the Master who invariably deals with it) must approve and
ake the orders with such anendments as he dcems necessary for
the "just expediticus and economiccl disposal of the action.”

Tc borrow & phrase from the judgment of Carey, ¥. {Ag.):

"The interventicn of the court is
& sing gua non.”

Wnen on &th December, 15350 WHa
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ted the injunciion.
sought and ordered z speedy trial, this course had the approval
cf the parties. They consented to it. There was no indication
that he dealt with the summons for injunction as z summons for
directions as he could have done under the provisions of 4704
{2) of the Civil Procedure Code {(see secticn 272 (2)(e) supra.)
The pleadings had not been closed because nc defence had been
filed.

On the 18th March, 1951 when the attorneys-at-law for
the parties went before the Registrar and agreed wne trralles
date. the pleadings had notibeen clos<d but this is bow the action
stood:

“{aj There was agreement cn
place of tuoial Ty

(b) There was agreement on the
mode of trial: by Judge

alcne,
{c) There was agreement con speedy

trial and <o tchat

-
-

There was agreemecnt on the
cate of trial; 6th May, 199i."

These are 211 orders that are normally made on a summons
for directions, but they had not bheen appreoved by the Master
or a Judge. The respondent had ample time to formalise these
terms by applying by summons for directions “hereon.

Hr. Muirhead submitted thet the failure of the respondent

tc follow the procedure laid down under seciion 272 of th
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Civil Procedure Cole was so fundamental that the court should

l

ceclare the proceedings a nullity.
Section £78 of the Civil Procedure Code provides:

"Fon-compliance with any of the
provisions of this Law shall nct
render the proceedings in any
action veoid unless the Court
shall so direct; but such pro-
ceedings may be set aside
either wholly or in part, as
irregular, cor amended or oth
wise dealt with in such manner,
and upcn such terms, as the
Court shall think f£it."®

hresr—
or

Acceding to the appellants submissions is but one of the
rnethods of resolving the conflict pesed by the respondent's
failure to comply with the requirements of section 272. it
does appear from the tenor of section 272 that when after the
close of plcadings and before trial an application is made
before the court or a judge. the court or judge 'may deal
with the application as if it were a summons for directions'.
When therefore the action came on before Marsh, J. and the
respondent moved for judgment andé the appeliant raised the
issue c¢f the non-compliance with sectiun 272, Marsh, J. should
have dealt with the application as if it were a summons for
directions and give directicns "best adapted to secure the
Just, expediticus @nd econcmical dispesal of the acticn®.,

The respondent having failed to take cut the sumumons
for dircctions the appellant cculd have done so. This course

- -

zction 272 {I) {supra. LDafcre Mersh, J.
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che respcecndent contended that there was an agreegment between

o+

{

the parties te abandon the summons for dircctions in the

interest of a speedy trial. Mr. Foster for the appellants

disagreed. Be that as it may, both parties in perfect har-
mony and agreement went to the Registrar and scet the

4th May, 1951 as the trial date in keeping with the under -
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standing that there should be z speedy trial of the issues
There was extant an injunction restraining the appellants
from "issuing any instructions or directives " or "making
any decisions” which would affect the (respondent's) member-
ship of the Jamaica Labour Party.” An early resclution of
the issues seemed desirable.

Carey, P. (&4g.) in his judgment with which I agree,
has dealt fully with the procedural steps lesding up tc and
cenesequent on the summens for directiocns. I have confined
myself to a resolution of the issues raised on this appeal.

Sheould this court apply the first segment of secticn
¢78 and declare the proceedings void or should we deal with
it in such manner and upon such terms as we think £it? This
court is invested with the powers of the Supreme Court and by
section 1l& (3) of the Court cof Appeal rules:

"The Court shall have power ito draw

inferences cf fact and to give any

judgment and make any order which

cught to have been given or made,

and to meke such further cr other

order as the case may require.”
In considering the course which cught to be adopted the purpecse
of the summons for directions is an impertant factor.
Directicns that are given must be those best adapted to
secure “"the just, expediticums and econcmical disposal of the
action” and “for the purpose of saving cosis.” Applying the
first segment of secticn 675 zs urged by the appellants would
net ensure this objective. In adoptiing the seccnd segmaent of
section 678 I am satisfied it is the correct course because
“in general the modern practice is to save expense without
taking technical objections unless it is necessary tu G sbo-in

~rder to préduce fairness and clarificetrion.® Per Lora

th

Templeman in.Eidemire v. rldemire, Frivy Council Appeal No. 33

Eag
y

2 1990 doliwered on 22rd JEly, 1950 ac page 5. PFlir-those £
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reasons 1 concurred in the decision of the Court as set out

in the judgment of Carey, P. (Ag.).




