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PRESIDENT:

On Junc 28, 1984, this appeal was allowed. The convictionﬂ
were quashed and sentences set aside. A new trial was ordered.
We promised to put our reasons into writing and this we now do._

This is an appeal from the Grand Court Judge sitting in
his appellate jurisdiction.

The appellants were charged jointly in the Magistrates'
Court for the following offences:

(1) Conspiracy to export cocaine hydrochloride.
(2) Conspiracy to import cocaine hydrochloride. ‘
(3) Possession of 31 kilograms of cocaine |
hydrochloride.

The first appellant Gonzalez was charged on a separate charge of

possession of cocaine and another charge of offering to sell cocaiﬂe.
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The triai resulted in a conviction of the first appellant on
3114th?,?h§?g35° _ The appellant Suarez was convicted oh two
charges: .

(a) Conspiracy to export.

(b) Possession of 31 kilograms of cocaine:
The_appgal before the Grand Court was in respect of all
convigtionsr In the result the Grand Court allowed the appeals
agaiﬁst'gll_cpnvictions_with the exception of the joint charge
of posscssion of 31 kilqgramsiof cocaine. This appeal, there-

fore, is in respect of only one conviction, that of possession

- of 31 kilograms of cocaine,

On this_charge the. appellant Gonzalez was sentenced to
12 years imprisqpment and a fine of $30,000 and in default 6
months. The appnellant Suarez was sentenced to a term of 6 years
imprisonment and a fine of $10,000 and in default 6 months.

This case has a history which should be briefly stated.
The;g was a previous trial which commencedaon Aprilsi20, 1983,
Théfe were then six accused. The two appellants wete charged
jointly with possession of cocaine; the first appellant was
charged on a separate charge of possession of cocaifie and-another
charge of offering to sell cocaine. There were two other charges
charging all six accused with conspiracy to import cocdine and
conspiracy to export cocaine.

On May 4, 1983, the prosecution offered no further
evidence agaigst three of the accused. On May 6;11983; the
learned Magistrate disqualified himself from continuing with
the trial because of what he expressed to be the likely .
prejudiéigl effect on the trial of a statement broadcast by
Radio Cayman at the instance of the Commissioner.of Police..

The retrial commenced before;a different . Magistrate

on July 11, 1983, with the two appellants:and a third. a¢cused

before the Court., . The third accused was dismissed on-a no °
case submission. The two appellants weré tonvicted as stated

above.
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" This case was plagued with ertors‘Béiﬁé‘cbmﬁittedl
At the commencement of:the retrial the two appeliants and the
third accused were pleaded only on the two conspiracy charges.
" The retrial commenced with only these two charges before the
Court:
.. As . will be disctissed latéf; it will Be seen that these
offences. are what 'is known in thé 'Cdyman Law as ¢atdgory B
- .offences: These offences ate ffiablé"dn-iﬁdictﬁént;tbuf'with
the consent of the accused and the prosecution they may be tried |
.summarily: : Their consent to these two charges beirg tried
summarily was ncither sought nor given. In fétf‘fhekqﬁestion
of consent. was not advertcd .to ‘at all. The rétrial, therefore,
proceeded as if the learned Magistfa{e had jurisdiction to hear
the cases.’ o ERRES N
At the commencement of the proceeding oh thé second day,
~July 12,1983 the Magistfate annbunced that he proposed to
implead the appellantson furthér charges: No dduhthdurihg?the
~ overnight adjourhment the Magistrate must have téalised that the
appellants had not: beefi’pleadédion 411 the thafgéé‘duéffdf re- |
trial. The first witess, Hupo 2uidéfant, had already Cdmﬁieted
“his examination-in-chief but had not yet beed ctdssexanined.
Objection was taken by counsel £or both appellants and after
hearing arguments the Magistrate procceded to implead the appellants|
There were three further chargés which affected the first appellant |
but only dne -which affeéted the second appelldnt. o
The first additiondl 'charge related to the first apnellant
and charged hiim with unlawful possession of e6caine hyarbchioride.
The amount was not stated in the charge but‘during:thé?triai it

transpired that the amount was '3 grams.

‘The isecond additional chatge telated to the first appellant

and charged him with unlawfully offeting to seil’ cocaine hydro-
chloride; ° Again’ the amount was not stdted in the tharge but it

transpired to be 70 kilograms:’
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The third additional charge charged both appellants with

unlawful possession of cocéiﬁe*hjdroéhldride. Once again the

amount was not stated in'the“&harée'bhf‘was”iatér disclose
during .the trial as being 31 kilograms.  Indéed, at'the'héarino
of the appeal .the Crown conceded that tbe amount for Wthh the

two appellants were convicted was 31 klloprams

It appears that freshly ﬁadé.OUt charges had beea laid

for the retrial but they were substantially the Samékas'the
corresponding chatrges 'in the carlier triail. The eariler charoes

were finally withdrawn after the appellants were further 1mp1eqded

{

The .offence of unlawfully offerlng to se11 cocaine is

also a category B offence, the amount involved being over two

ounces: Again the consent of the’ deferidants and thg prosecutlon

was neither sought nor given. Thé Map1strate, thereforp, had no

jurisdiction to hear this charge

In the case of possession and offeilng cocaine for sale,

the quantity of cocaine ought to’ have been 1nc1uded in the

informationsi. This was not done in elther case, but it 15 clear

from the evidence and contessions by the Crown that the amount

involved was over two counces. The maximum and m1n1mum sentences

are affected accordingly. In the case of offerlng to sell

cocaine if thé amount is over two ounces then b»cause of the

maximum sentence which may be 1mposed ' the offence WOuld be a
category B offence. P : o : -

The learned Magistrate pcheeded» therefdfe to hear five
charges together. Three of these charaes, namcly, the two :
conspiracy . charpcs and the charge of offcrlna to se11 cocalne were

clearly category B offences., He, therefore, had not ]Urlsdlctlon

to hear any of . these tbree charpes

The learned Chief Just1ce correctiy held that the trial,

in so far as 1t.re1ated to those:thraegcharges, being category

B offences, was a nullity and proceceded to.. quash those convictions.

The learned Chief Justice also‘quashpd-iﬁekCOnviction relating
to the untawful possession of 3 grams of cocaine for which the

first appellant was charged.
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However, the learned Chief Justice further:held:ithat the
learned_@agistrate hadhjurisdiction to hear the two charges for
unlawfﬁi poSsession In upholding the conviction for tnlawful
possession of 31 kilograms of cocaine the learned Chief Justice
held that the learned Magistrate had no jurisdiction to plead
or hear the charges relating to the category B offences and,

therefore, there was no trial on those,charges: He held that

the only tr1a1 was on the charges of unlawful possession:for

which thc Magistrate had jurisdiction. There wis, therefore,

a Valid trial with respect to the unlawful possession charge.

The effect of the Chief Justice's judgment is that where a:

Magistrate proceceds to hear charges for which he had jurisdiction ;*);

along with charges for which he had no jurisdiction;': the vdlid

charges can be severed from the invalid ones.
, It 1s incorrect to state that there wa$ no trial with

Y T

respcct to the three category B offences. What if there had.

been no appeal? The trial on the category B offence$ would not
have been deciared‘null and YQidﬂ In my view thefe was a triai
on all charges.
1f ‘the Haglstrate hears indictable offences fot which

he has no Jurlsdlctlon toocther w1th summary offences for which
he has Jurlsdlctlon, can it be sa1d that the conviction on the
summary offence can be severed and is thercfore valid,.or is
the entire trial a nullity?

~ In}view of theIOrder“of‘the Court, I propose-to deal-
with three grounds of appeal relating to the jurisdiction of the
These Qrounds were:

1t (1)

Court.

That the 1earned Chief Justice Wwas’
wrong in law in holding that the
learned Magistrate had jurisdiction
to try a charge of possession of
cocaine where the ouantity exceedcd

tve cunces.

" (2) That the learned Chlef Justlce haV1ng
found that the trial wds a nUliltY in

- Yelation to all the other charges, was
wrong in law in declaring and fifding
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" that he could properly sever the

- charge of possession on the 22nd

" March, 1983 of 31 kilos of cocaine

'hydroch10r1de therefrom and that
accordingly, there could be an

adjudicatipn in law: thercon.

'"(3) That the lcarned Chief Justice
~ was wrong in law in ruling that
the subsequently dadded charge of
- possession of 31 kilos could in
law be severed and be or become
valid, viz:

(a) Hav1np correctly concluded
" . that the trial in relation
to conspiracy to' import
cocaire hydrochloride - the
only charges ‘preferred
apainst the appellant at
. the commencement of the trial -
was a nullity and accordingly,
. a nullity ab initio; and/or

" (b) having correctly concluded

"~ that the subsequently added
charge of offering to sell
was likewise a nullity: "

i
:

'

Grounds 2 and 3 relate to the same issue and were argued together.

It was submitted by counsel on behaif of the appellants
that the chérbeTOf‘ﬁnlanul possession’ of 31 kilogtrams of cocaine
was a category B-6ffence and therefore the 1earncd Magistrate
had no jurisdiction to hear this charge; If this subm1SS1on
be correct then clearly ‘the tr1a1 oh thls charge WOuld also be
a nullity and the quest1on of severance would not arise. |

If, however, the offence is a category C offence and
one for which the 1earned€Magistrete hés'jurisdiction then the

question of §everance arises., It would also be 1mportant in

'so far as the retrial of this offencc is concerned If a

category B offence then it is a trial on 1nd1ctment unless both
the prosecution’ end ‘the defence consent‘to'a summary trial. 1f
a category Cloffence then.the,fearned Megistrate has jurisdiction
to hear it 1s a sUmmary offence. B

The pOWGr of the court to try offences is 1aid down in

s.4 of the Criminal Procedure Code‘which~states:
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"Save in the case of departmental,
disciplinary and procedural offences
for the disposal of which special
provision is fiade in any law, all
offences shall be tried either -

(a) upon indictméent before the
;ﬁGrand<Court; or .

- (b) summarily by the Summary
. | Court. "

S. 5 (1) of the Criminal Précedure Code provides:

"For the purpose of determining
the modé of ttial before a court,
offences shall be classified into
three,catégoties‘ds follows:

‘Catégoty A ' - offences triable upon |

S -7 1indictment and not |
‘ ‘ otherwise;

Categoff B ‘- offences triable upon i"vb

_indictment which, with t
"~ the consent of the |
. prosecution and the 3
" nerson charged (or all \
of the persons charged
. if there be more than ..
one) may be tried
summarily;... and

Category C -, offences triable
- summarily and not
otherwise: "

' This section provides for a category B offence, which is

the prose;ution and‘the person charged tonsent to such,a trial.
However, category C offences can only be tried summarily.

|
!
!
|
|
|
‘
an indictable offence, but which may be.tried summarily, if both Y\L/
I
|
|
|
|
| |
In order to consider whether the charge of unlawful. |
- |

possession of 31 kilograms of cocaine is a category B or:.C..
offence it is necessary to first look at s. 25 of the Misuse of
Drugs (Amendment) Law ‘1982 which states:

, ‘ |
"Notwithstanding the provisions of. : . L
any other section, where 4 person i
1s charged with any offencec contrary . - I
" to this Law and such person is
liable upon conviction to be sentenced . . |
to a term of inprisonment exceeding
fifteen ycars then such offence shall
“be deemed, for the purpose of |
determining the mode of trial, a :
... Category B dffence if hccordance with |
section 5 of the Criminal Procedure T
Code. " |
1
)
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'The.appellants were chdargdd with unlawful 'possession of
cocaine, an offence contrdry to s: 3 (1)(i)(k) of the Misuse of
Drugs Law 1973: 'The penalty on ¢onviction for unlawful
posSessidﬁ of cocaine is determined by si 12 /(4) 'and Pdart B of
the Second Scheédule to the Law. < Part B of the Second Schedile
provides for possession of less than twd ounced on a fitrst
conviction a minimum sentence of 1 year plus a fine of ‘$1,000.00
and a maximum sentence of 7 yedars plus 4 fine of:$10,000.00, For
possession of twb“ounces or motre the miriinum senterce is 3 years
plus a fine of $10,000 and the maximum sentetfice is 15-years plus
a fine without 1limit as to amount.

Thé appellants' cas¢ was dealt with on the bdsis of a
first conviction. They were, therefore,; lidble to a maximum
sentence of 15 years imprisonment plus a fine witholit limit as to

amount. * Where a fineé has been imposed by the Coukrt provision

""is made in The Penal Code '+ Law 12/1975 fotr 4 tern to' beiifiposed
"for non-payment of the fine. 5. 25 (1) states:™

“In the absence of exptress provisiond in any

~law relating thereto the term of imprison-

- ment ordered by a tourt ifi fedpect of non-
nayment of any sum adjudged to be paid for
costs undet section 29:or compensation under
section 28 or in respect of the non-payment
of a fine or 6f any sum adjudged to be paid
under the provisions 6f any law shall be
such term as in the opinion of the court will
satisfy thé justice of the case, but shall
not exceed 'in any case' the maximum £ixed
by the following scale: - '

, | Amoﬁht . Maximum period
" Mot éxceeding ~§10 1 month
| S .50 . 2.months
: , 100 4 months
seating, A v motis

PR

S. 25 (2) is as follows: - g L
: "The imprisonment which is imposcd in default

of payment of a fiﬁe“ﬁhall‘tefmlnate“Wheﬁ- T

ever the fine is péidqqt_leyied PY_P€9§?%$._,“

of ‘law, "~ |
In the cvent the appeilaﬂt'weté’eaéﬁ“giVéﬁ 4 term of
6 months in default of -payment of- the fihes impbded on-then.
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For the appellants it was argued -that having regard to the

provisions of the law the appellants' could have been 1idble to
serve a term of imprisonment of 15 years and 6 months. It is
submitted that the maximum sentence of 15-years could have been

imposed plus a fine and .in default a period of :imprisonment of

5 qemths,, This el WHBR o W TRIATORRN Bt 1S Yours Whd
6 months, the term of .imprisonhment in default of payment of the
fine being additional to :the sentence imposed.

It is further submitted that having regard to s. 25 of

‘the Misuse of Drugs (Amendment) .Law 10/1982, if the dppellants
were liable to be imprisoned for a term exceeding 15 years, the

offence would be arcategoy B offence. - The learned Magistrate

would in the circumstances have no jurisdiction to:hear the tharge.
Counsel for the appellants have relied bn a passage in

Regina v. Emil Savundra [1968]-52 ‘C.A.R.,- 637 in: support of their

argument that the term of imprisonmont fixed in defatlt of payment

of the fine is to be added to the.custodial‘sentencento arrive at

the sentence: whlch the court mwy 1moose Lo

In rev1ew1nf7 the sentence 1mposcd 1n the Savundra

Salnon; L J at v. 646 stated..‘f ;',g.%w'f

case,

~ This was fraud on an enormou> scale.

- Moreover, this appellant did not-stop
short of:utterlng forged certificates

- for over’ #500,000 of stock onione
octasion ‘and over #800,000 worth of
shares on another For the purposé of
covering up his defalcations. Having
regard to the gravity of these offences,
this Court does not consider that a
sentence of ten years'. imprisonment
would have been any too long. The
learned ]udpe sentenced this appellant
to eight years imprisonment and he
fined him in all #50,000 and in default
of paying that #50, 000 he sentéficed him

~
to a further two yoars! imprisonment L

The sentence of two years is dependent on the flne not

belng pald 1. do not understand Salmon L J to be saying that the

custod1a1 sentence 1mposed was 1n fact ten years; If the fine was

paid then the custodial sentence would have beer -oné of eight

years: The reference to ten years-imprisonment appears ‘to-have

been made becausc the appecllant deponed on oath for the purpose of

NE
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the appeal on the question of the sentence in so far as the fine
was concerned that h1s assets were now oniy ]ust over #100. The
appellant was 1ndi¢at1ng his 1nabllity to pay the fine.

If the aopellants' contentlonrls correct then it would

(\;”&; not be proper for the Maplstrate on a conviction to impose the

N

S

]

maximum sentence of fifteen years 1f the case warranted such a
sentence 1nd in add1tion impose a f1ne with an alternative term
of 1mpr1sonment 'This is so becauSe if the two terms are added
together then a sentence'more'than the maximim would have been
imposed It could then be argued that the Magistrate had imposed

a term.of 1mprisonment which was ih excess of the maximum sentence

1mposed by the law.

N
¥

- In my v1ew the SaVUndra casafdQég;not stipport the

¢
iK1

arguments of the appellants., N ;}fq "th

The case of R. v, Carver [1955] 1 A11 (B.R: 413 is of

assistance in considering thls issue.. .In,that‘casentheuappeiiant
was convicted of permltting premises“tp_he used as a brothel,

This was her Secondhconviction‘andi%hedcoprt;imposed the maximum
sentence of 6 months imprisohmentﬁand:a}fihe of £200 with the
alternative of a further'six*months impfiédﬁméht in default of
payment of:the fine.‘ She appeaied apainst sentence on the ground
that the total term of 1mprisonment, 1nc1ud1ng the period fixed

in default of paymont of the f1ne exceeded the maximum period of
1mprlsonment allowed by the statute for the offence: .The statute
prov1ded that on a second or subsequent conv1ct1on, ‘the sentence
was a f1ne not exceedlng /250 or to 1morisonment for a term not
exceedinp SlX months "or in any such casey. to-both fine and
1mprlsonment " It nas uerm1551h1e for an alternative term of
imprisonment to be ordered in defahlt of payment of the fine.

It was held that the c0urt had thc deer to 1mpose a sentence of
the maximum 1mprlsonment and  of a fine not exceeding the maximum
amount and might also fix a further term of imprisonment in default

of payment of the fine. The appeal was accordingly dismissed.
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Lord Goddard, C.J. at page 414 stated:.

"The prisoner in this case was convicted of
' ‘permitting premises to be used d4s a brothel
after a previous conviction for that offence .

- and the court imposed the maximum sentence of
six months' imprisonment and ordered her to
pay a fine. When I say the 'maximum Sentence',
what I mean is this: . the statute under which .

_ she wdas tonvicted duthorises the court to
- impose imprisonment for six months and a .fine
- " not cxceeding f250. The court imposed
imprisonment of six months and, as they looked
on it ds a very bad case, they also imposed a
fine of £200. Then the court said that in
default of payment sHe Wolild serve a further
six months making twelve months in all. ..

"Counsel for the appellant has contended that

“ that sentence is not authorised by law because

Parliament has provided a.maximum sentence of

. six' months atid, therefore, fo further sentence
of imprisonment could be imposed. What the .
statute has said is that the sentencé that can
be imposed is six months plus a fine. If a
person does fiot. pay the fine obviously it does
not mean that the person with no money is to be
in a better position thdan the petrson who can
afford to pay because it would mean that if
he could afford to pay-he .would lose f£200."

_-Apain at p. 415 Lord Goddard, C.J. states:

"In these circumstances; wWe think that the
quarter sessions were entitled to make the
order ‘they did. ' It may be that the sheriff
can still distrain on the goods. 1If the .
sheriff distraihs oh the soods while this
woman is serving her sentence and trecovers

~the sum of £200 by distraint; when her
sentence of six months is up, there:will be .

-anend of it; but if distraint does not
produce the £200 or the fihe has not been paid,.
she will have to do a further six months. "

In the inktant case under review the Magistrate had the
power to impose 3 maximum scitonce of fifteen'§earsland a fine
without iimit ahd in default of payment’of the fine a term of
imprisonment. In this case it was fixed at sixtmontﬁs.

S. 6 (2) of the Criminal Procedure Code states:

?"Subjéct‘to'the’eiﬁrééé'proviSioﬁs of any
other law a Summary Court may, in a case
in which such sentence is atithorised by
law to be inflicted in respect of the -

offence for Which it is imposed; pass
sentences as follows - 2
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"( i) imprisonment for a term not
o exceeding twd years;

-+ (1i) a: fine not eXceeding two'
hundred dollars.1"

s, 6 (3) states . a
( o "Any court may pass any lawful sentence.
oy T ~combining any of the senténces Wwhich
(5) i it is authorised by law to .pass. "

S 6 (4) states'

"In determ1n1ng the extent of court's
jurisdiction undei this Code to pass
a sentence of imprisonment, the court.,
shall be deeméd tb have jurisdiction

to pass the full sentence of imprisonment
permitted undet this seéction it addition

to any term of imprisonment which may be
~awatrded ' in default of payment of a £1ne,
costs or compenSat1on.,",

PO P R 2 R U A
(M) Clearly s. 6 (4) shows that if the maximum sentence of

impr1sonment 1s 1mposed and when added tpgethcr with the term of
1mpr1sonment awarded in default of paymeht of a £ine. it exceeds
the maximum custodial sentence ailoWed by the Code, the totail

sentence of 1mpr150nment 15 not to bé fepatded as exceeding the

maximum custod1a1 sentence

It is- 1ncorrect to state thét the Nagistrate could have
~ imposed a sentence of " f1fteen yedr§ and in deféult of payment
= of the fine a further imprisonment of six ﬁdﬁths;*dnd thereby
exceeded the maximum sentendé duthorised bi”léﬁf??Thisw&gg;w
not make the sentence one exceeding fifteeﬁ'Yeafé'anééﬁgie'h
it a category B offence as provided fo¥ ifi s. 25 of the Misiise
of Drugs Law. I R
1It. is. not. perm1ss1b1e to. add the tetm in default of
payment of the f1ne; to the. sentencc of imprisonment imposed,
(\‘\ and then say that 1tlexceeds the sentence authorised by law or
| that it is a sentence of more than. fiftech years' and should be

deemed a catepory B offence as prbvided fbr in é 25 of the

Misuse of Drugs Law.

=™
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In my opinion the: sentence authorised by law in the

instant case can in no way be regarded as a sentence in excess of

f1fteen years to brlng 1t within S. 25 of the M1suse of Drugs Law,

The offence is, therefore, a category C offence and is within
thevsummary jurisdictien.of-the M&gistrate. This ground of
appenl thorefore fails. o |

The remalnlng two grounds of appeai relate to the issue
as to whether the learned Mavlstrate had jurisdiction to hear

summary offences together with 1nd1ctab1e offences and if having

done so,_the indictabile offences are iatet declared a nullity,

can the conv1ct10n on the summary offences be declared valid?

It was submitted that the ent1re trlai was a nullity

“The power of the Maplstrate to hear charges together is

“‘statutory. As was said in Peacock V. Bell and Kendal (16681
.1 WMS. Saund. 84 at b. 87:

T

S L

"And the rule for Jurisdlction is, that
nothing shall be.intended to-be ott
of the jurisdiction of a Superior Court;
but that which specidlly appears8 td'bd
so; and, on the contrary, nothing .

- shall be. intended to be withiti the
)ur1sd1ct1on of an Inferior Court but

~ that which is expressly dlleged. '

The Criminal Procedure Code Law 13/1975 ptovides for the

manner in;whichicriminai,proceedingS'may‘be=inétithtéd}befofe
a”Magistrates' Court. It also provides for the mdhhet¥ in which
comniaints may be heard. . .- = o R A

S. 13 (1) states:

"Criminal proceedings may be ingtituted
either by the making of a complaint or
by the bringing beforc a fidagistrate of '~

a person who has been nrrested without
- a warrant.. o :

S. 13 (6) is as ‘follows:-

"Evety complaint shall be for one matter -
only, but the compldinant may lay ome or
more complaints dpainst the samé péfson’
at the same time and the court hearing
any one of such complaints may deal
with one or more of the complaints to-
gether or separately as the 1nterests
of justice appear to require.”
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The effect ef these 50ctions 1s that a Magistrate may

hear several cemplalnts together if the c0urt has jurisdiction

to hear each of the complalnts.

In Brangwynne v. Evans [1962] 1 A11 E R. 446 three

1nformat10ns were heard. topether by thc Justices and convicticns
were tecorded on each of the thrce 1nformations. 5. 10 of the
Sumnary Jurlsdlctlon Act 1848 proV1des that a defendant can only
be called on to answer one chwrpe at é tlme in a Justices® Court.
It - was held that althouph a defendant may only answer
one charpe on an 1nf0rnation, the court mny heat two or more
informatlons topether if the defendant expressly consents to
that course. ' The convictions on: thc three informations were

quashed as there was no express COnsent to their being heard

[

together . _".wn S e e

Thls case iIIUStrates the principie that although the

Justlces had Jurisdictlon to hear a11 thrce 1nformat10ns sepalately

g e
if heard together without the consent of the defendant, all the

convictions would be quashed:

In the casc of R. v, Olivo [1942] 2 All E.R. 494, the
apnellwnt Wés tried>simu1teneousiy'on two~indictments. 1t was
held that two 1nd1ctments could not be tried together and that

the whole preceedlngs was a comnlete nullitv

In Harding v. Ramjattan [1959] 1 ¥.1.R.'434, a casc from

Guyana, the appcllant and one Coddette werd charged iﬁdiéthbly
on one information. Both elected to bé tried siimmarily and
Coddette was dismissed of his charge. The appellant Wésncharged

with an offence which could be tried summarily‘with the consent of

the appellant. Coddette was charged with ‘an offence for ‘which

it was not compotent for him to elect 'to be tried summdrily.

It was held that although the chdrge against Coddette was dlsmlssed

the joint trial of the appellant and Codette was a fnullity.
At page 435, Luckhoo, J. stated: '

4;‘; g\;
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" The indictable offences by adults which
may be tried summarily are specified in
the First Schedule to the Summary

~ Jurisdiction (Procedure) Ordinance; Cap.
15 [B.G.]. Section 191 of the Criminal
Law (Offences) Ordinance, Caw. 10 [B.G.]
Embezzlement by public officer - is one
such offence. . There is; howevetr; no

reference in that schedule to the B 1
> . S offence of accessory after the fact to | W
\_ any offence. It was not competent there- *

P - fore for the prosecutor to apply for the ;

il offence charged against Coddette to be . . |
dealt with summarily and therefdte not *

competent for Coddette to elect to be ‘ |

tried summarily or for the mdpistrate |

to deal summarily with the offence. | |

"The question to be determined is; what . | ‘
is the effec¢t, if any, on the summary \
trial of the apvellant; the two charges .
having been heard together? '

. "Counsel for:the avpellant stibmitted that | -
\ the hearing by the magistrate was a . 5 oy
Kvs - . nullity, the macsistrate having exceeded | \"%
! his jurisdiction in respect of the E
summary trial of the offence charged | @
against the aprpellant. He contended \
that this is analogus' tb the tridl of |
two indictments together by consent, . . 1
which has in England betn héld to be a |
nullity.

"The procedure adopted by the magistrate in
dealing with the offence chht¥ged dgainst |
Coddette was wholly irrepular. 1In our
opinion the. joint tridl of both offences
was a nullity for the reason that it was
S - hot competént for the offencé charred
(" against Coddette to be tried summarily. .

- It is also in our ovinion'immaterial that |
the charge laid apainst Coddette was. |
dismissed:. " L ' ’ |

N y
This case suggests that whetre a magistfate embarks upon |
.a trial of an offence for which hé has jurisdictien with one 1
for which he has no jurisdictior,then the entire tfial is a |
. |
nullity. - |
In Francis Bain v. Cﬁmmiséioner of Police [1971] 17 W.I.R,
o 386, a case from Grenadd, two comnlaints were hedrd together. \IL
(\‘\.

|
|
|
o
|
By. s. 83 of the Criminal Procédure Code; Cap. 77 (Grehada), |
two complaints may be heard together if the deféndant iélinformedy

|

of his right to have such tohplaintd taken separately and he

consents to then being taken together:

/) (1%




Criminal Code and reference was mdde to $§

i9.
No consent having been givén by the appellant the court
held that the appel would have t6 be allowed on‘the ground that

the magistrate's jurisdiction was not &stabiishéd. “In this

_case a new trial was not ordered bécause 'the appeal: dlso

succeeded on other grounds and the!court Heid-thatton the merits
of the-case the, appellant would not be convicteda -
This caseé was distinguished from the casé: 6f Emmanuel
. Cox . [1967] 10 W.I.R. 560 s it tias pointed out that the
provisions of the St. Lucia Code were not simildr to ‘the
provisions of the Grenada Code, /"' '
The learned Chief’Justice 1n his judgment and indeed

the learned’ counsel for the Grown relied on the case of Emmanuel

v. Cox. (sunra) for the vrop051tiohs that the charge of unlawful

vy

Dossess10n of coca1ne cbuld be severed from the other chargpes.

|,l

The case of Emmanuel v. Cox. (SUpra) was a case from
.St. Lucia. .

It was decided onthé provisibns of the St. Lucia
Criminal Code and it will be nécessaty -to vkamifie'thid case and
the provisions of the St. Lucia Criminal Codé: >

Pl

The apellant was charged on three separate thatge sheets
with three offences: Another/man,-Marius Monclair was also
charged. separately on three. chatges on three sepafraté charpe
sheets.  Of the three offences ‘tharged ‘vAly oné, that of
assaulting .a police tonstable in.the ekecutlion 6f hi§ duty,

was similar A1l six offences were tried topethér &nd

conVictiqns4fo1lowed on.all chafgés,: *
~ The magistrate's jurisdiction-was regulated by the

10781 (2) '6£f the

Code which reads: e Dcans wf b LTTEbEee

.. "Where there are similfdr ‘separate
complaints by one and the same
complainant against separate : - '
defendants in respect of the same

. matter, the court may, if it thinks

fit, hear and detetitihe them at one
and- the same t1me.ﬂﬁ

e 1
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~the conviction for the summndry offencé fay be devéfed and remains

It was held that there wds ho authority for the

magistrate to hear all the cases together as thé charges were

not similar. Only the case$ apgainst the two deféndants for

~ assault on the police constable in the execution of his duty

were properly heard together. The convictions on thé other

chafges were set aside ‘dnd only ‘the corivictions fdr ‘assault were ?

allowed to stand: S P

 Presumably the nagistrate had jurisdic¢tion to hear
all the cases but not togetheér.,

S. 1080 (1) of the Crimihal Code of St. Litia states:

"It shall not be conpetetit for'any person
to impeach in any proceeding or in any
other marlier whatever “any o¥deéy made
by the court on the hearing of a
complaint on' the ground that' the court
had no jurisdiction to make the order,
unless such bbjectibnh was takéh on the
hearing of the complaint before the
making of the otrdet; "~ '

It is to be obsetved that fio’ tases Weré referred
to in the judgment of Chief Jubtice Lewiis aid it 18 elear that
the decision was based solely on thé bfoViéiéﬁgwéf 3171078 (2)
of the Sti Lucia Criminal codé: '

. With: respect I dd not considet the cdde of

Emmanuel .v. Cox as autho¥ity for sayiﬁg‘thatﬁWhéféaé”ﬂagistrate

hears an indictable dffence togethet with 4' summdry offence,

valid. .

PR
g,

In R. v. Rudolph Brown {1970} 12 JiL:R: 139 the court

held that where a magistrate holds a joint trial of an

indictable offence with a summaty offefice; sucH a trial is a

In a short judgment of the court, Shelley, J.A. at
p. 140 said: . '

v "This appeal is from conviction by the
o learned acting resident magistrate for
r St. Mary of . the offences of praedial
larceny, assault at common law and
breach of the Vagrancy Law, to wit,
being armed with an offensive weapon.

|
i

i

|

|

\

\

\

i

nullity. The court quashed the convictions.' " = Nnﬂ

|

i

5

|

\
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- '"Praedial :larceny and :assault at common

law are indictable offences and were

.. properly .1aid ‘ds two 'separdte counts.
in one indictment, as permitted by s.6
of the Indictments Law; Cap:'158.  The -
charge upon information for the summary
offence under the Vagrancy .Law was tried
together with the offences - tharged in the

-. -, JAindictment. There is no authority for

" such a proécedure. : There is provision
. in the Crimjnal Justice Administration
Law, Cap. 83, s.22, for joint trials of
summary offences in certain circumstances.
.. There is no provision for joint:.trial of
K indiqtable and,summary.oﬁfences. This
- trial was therefore a nullity.

""" There is no provision in the Criminal Procedure Code
of the Cayman Islands authorising the joint trial of summary
and indictable offences. There is, however, provision in the
Crimihélle6cedqrE,dode of the Cé?ﬁéhiiéiands in s. 13 (6) for
joint trial of summary offences in certain circumstances.

" On a qeview'of'fhe»cqsegAiéfefred to above I am
of the view that the’ibin{ trial of ‘an indictable offence and

: ; ) i . . PR "?; St .

a summary offence would result in the. entire trial being
declared a nullity. To put it another.way, the joint trial

of a category B offence in the circumstances . of the:instant case
with a category C offech-would.fgsultuin the entire trial-

being declared a nullity;
~ There is no room for:severance: .The learned . .
Chief Justice was in error in,holding that:thc.offence of

unlawful possession of cocaine could be severed from' the cdtegory

B offences and remain valid. Y

Accordingly the trial was 4 .nullity and for .the-

_reasons stated above the appeal was allowed: . A new -trial:

was ordered on_ the,chatge of unlawful possession of :cécaine.

a [T Ly

/o)
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KERR, J.A.

In the Summary Court at Cborge Town before Fis Honour,

Mr, K1p11ng Douglas; the appellants were charged and convicted

‘of the follow1ng charges

.9293.8;1_92.. AL
- (a) - Possession of cocaine ‘hydrochloride on
' the 17th of February, 1983 - contrary

“to Section ‘3° (1)(1)(k) of the Misuse
1 of Drugs Law, 1975

om) Consp1racy With persons hnknown to
© import cocaine - 'cohtrdry to Section
293 (f) of thé Penal Code and Section
3 (1)(1)(b) of the Mlsuse of Drugs Law,
Cos 1973,

" Both Appellants: i

+ (¢) + Offering to sell cocaihe hydrochlof1de -
contrary to Section 3 (1)(1)(e) of the
Misuse of Drugs Law, 1973, “
@D Conspiraty to export ‘the said diug;
contrary to Section 293 (f) of the

Penal Code and' Skc¢tioh 3 (1)(1)(b)
1of the M1suse of Drugs Law

VL‘,

(e) Possession of cocaine hydrochlor1de

’ ‘on the 22nd bf March; 1983 contraty to
Section 3 (1)(1)(k) of the Misuse of
Drugs Law, 1975, bt

'On appeal to the Crand Court, befotré Sir John Summerfield,
Chief Justice, the ¢onvictiofi‘of beifig jointly ih pdssession
of cocaine hydrochloride on 22nd March; 1983, wd&'affirméd. The
convictions in respect .of 411 dthetr chargés weré auashed.

In his written judgment deiiverediMarth 6; 1984 tlié
learned Chief Justice carefully summatised the drguments: =
presented in support of the many grounds 6f appeal &nd forth-
rightly dealt with all the questions of law trdised on appeal.

It will be necessary -to analvtically ‘exdminé the tédsoéns for

such decisions and .concltisions as wetd 'challeriged 6n'dppedl before

this Court. It is enough at this stage to say that the learned
Chief Justice in effect held that the trial was a nhullity in
respect of the offences of conspiracy to export and import and

offering to sell cocaine hydroc-loride as in the absence of

e
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the requisite consents to summafy trial, the Magistrate had
no jurisdiction to try: those offences and in respect to the
charge ofrpossessionﬁoh Februafy 17, 1983 there was insufficient
evidence to subpoff‘thé?convictions. B, however, held that in
respéct.tovthe joint .charge of possession on the 22nd of
March, that offence wés Qithin the jurisdiction of the Magis-
trate and in the particular circumstances tﬁé tfiéi of this
offence wésvéeﬁeraﬁle-énd theré;waé?sﬁfficiehtiyicygent evidence
to support the convittions, - | . ,‘

Now the first questioh:raised on appeal was that in
respect to thdgé-éonvictibns, thé\iearnedkﬂhief Justice erred
in holding fﬁétvaSSéssion”bf a hardidfug;ahahely, the cocaine
hydrochloride to an amount exceeding twb buhces,vwgsva summary
offence'triébie b&ythe learnédaMégistraée.‘ tn féifﬁess it must
be said that this:-question was never‘raiSed befdré the 1learned
Chief Justice, Notwithstanding it is ‘a question of jurisdiction
and it was perfectly proper for the appellants' counsél to argue
it on appeal. torei
Offences in the Cayman Islands are classified by the

Criminal Procedure €ode, Law 13 of 1975 - and in that regard:

/" the following provisions are directly relevant:

. Section 4: - X S

El

"Save in the case of depatrtmental, disciplihdry
and procedural offences for the disposal of
~which special provision is. made in any other law,
‘all offerices §hall be tried either - '
(@) upon indictment before the Crand Court;
. or - S L {

(b) summarily by the Summary Court."
Section 5(1): e L

R S J

"(1) For the purpose of determining the mode. .
‘ of trial before a court, offences shall

~ be classified into three categories as .+  .»v
" follows: :
Catéébry;A a offentég.ffiébleuﬁﬁbﬁm
, ;.. indictment. and not, other-
- T wise; '
Category P - offences triable upon

indictment which, with
the consent of the

) )23
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A Prosecution aind thé person:
charged (or all of the
.persons charged if there be -
more than one) may be trled

.summarily; dnd’

- Category.C. - offences tridble sumharily
and not otherwise.®

oot

' Section 81:

"thnever any charge has been brousht in a
Summary Court against any person in respect
of an offence - .

(a) not triable summarily, or

(b)  which’ may be trled e1ther summar11y or «

| on: indictment dnd whith the prosecution’
or the accused nerson desires to haVG o

<,tried on' indictment. ' : -

L the court shall hold a ﬁrellmlnéry ifnquiry -
' subject to the provisions of th1s Code and o
of the Evidence Law." ... _ . S

.Before dealing with this well arguéd Ground of Appedl 1
feel constrained.to make the following.obsérvations., €ategory B -
or hybrid offences as.they are sometimes, called 'afd helpful'to '
the administration of justice in countries like Engléﬁd,”Whére’f
in general the sentencing powers of Summary‘COUrtS'iH‘réiation
to custodial sentence .are limited to imprisvbhment fiot ekceeding[
three months. In such cases ah accused may be moved to consent
to summary trial to avoid the risks of subsfantiélly greater

punishment 1f conv1cted on 1nd1ctment in the h1gher 3ur15d1ct1on.

The State enjoys in' such cases the compehsafory advantages of
inexpensive and exped1t10us trlal by summary procedure. On the
other hand in the Cayman Islands where on the¢ Mag1strate is

conferred the power to impose custodial ‘sentences of great

*.length, it is highly improbable that an accused in cases like

the present would willingly surrehdgrkhisuright to:%rial by
jury. It is conceivable that in relatidnrfd‘cértain offences,
depending upon the grav1ty in the commission. or the antecedents

of the. accused it may be desirable to confer on the Summary

boas ¢
i
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Cdﬁrt édnéuffénijuriédi;tion with the Gﬁqéd Cqurt.‘:This,
ﬁowever,'codid bé achievéd by.cleafvunaﬁﬁigg§u$ proqigions«
and free from the impediment of reqﬁiring cénsents from the
prosecution and defence.

~The Jamaican Legislation ih respgct to the Resident

Magistrate's jurisdiction on indictment provides an example of

cgpcurrenf jurisdiction.

From this digression I return to ééé},&ifﬁ t%e cAtegories
‘under.whicb;the.offences in breach‘of“thé MiSU§é'6f;Drﬁ§§"Héw‘féii
and féf»khiqﬁ the appellints were ébﬁﬁicéed by the Magistrate.

Sécinn_ZS Gf'fhevMi§g§é?of}Dfugs:Law (Law 13 of 1973)

(Revised), (hereafter referred tb as the Law) reads: o
?Notwithstanding.the provisions, of any g o
other spction, where a person is,charged RN SRR A S
‘with ant offence contrary to this Law aind

such person is liable upon conviction to be o
sentenced to a term of imprisonment exceeding- .t i
fifteen years then such,.offence shall bd deemed - . -
for ‘the purpose of determining the mode of -~ ¢ -
trial, a catégory.B . offence in accordance with
section: 5 of the Criminal Procedure Code."

Section 3 (1) and (2) ofgthe Law creates theiVarious '
offences énd paragraph (k) of Section 3 (1), the offence.ofiwﬁ35

posse551oq ofvdrugs. ST T T TR

‘Suﬁseéfibnhfi) of $éctioﬁ iZ‘p}bviées a‘gehér?i pe#;iéxf?i
forlﬁféabﬁes of Secﬁion,§;(1)jéﬂd (2) on §Ummary coh@icéisqfaﬁégv
subsection (4) of tﬁat Saction ;éads: q HHLYL ‘ :.
"Notwitﬁstanding to khe proviéions of FI

i
subsection (1), where a person is convic?eéw
of any offence that - : :

(a)  is contrary to any provision
. ~of this Law; and *

; ; coo , i
| that is ) i
| drug that is a hard drug |

L o cpese ol TR ¢
®) . is in;relation,kd'a a‘ontrpiied-Q
the sentence shall on summary conviction .5f;w*‘*
include a term of imprisonment and a fine nivoreiid
in accordance with the provisions of Pdrt B
of the. Second Schedule."

NED

|
:
v._
¥
§




Cocaine hydrochlor1de is a hard drug - see Sectlon 2 and the

First Schedule of 'the Act

-2%-

The Second Schedule of the Law so far

as is relévant is structured thus

EA

4

(\1/ " PART B
SENTENCES RELATING TO OFFENCES' CONTRARY: TO SECTION 3 (1)
WEICH-RELATE TO A CONTROLLED DRUC THAT IS A H—\RD DRUG.
Pu— IMCIKT QF N N
JTTEWE ﬁ\?ﬁkﬁ PRUT VERALYY ‘
SECOND OR
FIRST  CONVICTION SUBSEQUENT
- CONVICTION
( ) Minimm | Maximum Minimum Maximum
Consuming .
Possessing less than | 1 year 7 years 2 ears 15 years
Attempting, etc.| 2 ounces + $1,000 | + $10 000 4,000 + $20,000
Bljying. y Lo \
Consuming Ce g R
Possessing 2 ounces 3 years 15 yeats 5 yeats 20 years
Attempting, or more + $10,000 | + a fine | + $50,000 | 4 a fine
etc. ; - without 1imit| .. ' without
as to amouht. limit as to
amount
~~  Selling
J Dealing in
- Distributing R
' Supplying less than | 3 years |15 years 10 years 20 years
Dispensing ¢ ounces + $10,000 | + a fine + $50,000 | +.a fine
Storing | withotit without
Issue a pre- limit as 1imit as.
scription for i to amount to amoﬂnt
Administering . NAIE
Importing
Exporting
Producing
Attempting, etc.
Selling
-~ Dealing in
{( ! Distributing ‘
"~ Supplying 2 ounces S years 20 years 10 years 30 years
.l Dispensing or more + $20,000 [+ & fine + $100,000] + a fine
Storing without without
Issuz a pre- limit as limit as
scription for to amount . to amount
Administering ' .
Importing
Exporting
Producing
Attempting, etc. "

N /.
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This method of categovisinyg the vaijous offences under 1 o

the Law althmurn S 3iecheons tha Anbasey of the Qt%“%h\&h%h : ; ‘{

by .necessitating civss-veferancescin adds to the task of

interpretation and providszs material for arguments such as

[

those so ggtutely_presented by ‘the appellants? cdunsel.

Mr. Muirhead in support'of~this,ground submitted that

1

the Law mandatorily requirsd the@Magintra#e to impose in

addition to any tovm of imprisom-ent o fino, with imprisonment

. e S e g eyt e i

P, L - T R L

up to six months foir Jdrrult of prynont of tha fine. Accordingly,
. . e b+ possession of

in the light of Section 25, the offence of /cocaine hydrochloride

i

of an amount of tiro ouvnces or mo¥e 15 a Category B offence and

p£/<; in the absence cf the roquisite comsents is beyond the
Magistrate's jurisdiction. He sought support for: his argument

i

' . : ) N : [T vy
in the judgment in R. v. Beesby (1909) 1 K. .B. 849,

The HeadnoZz. oo that case vends: f
o . . i |
. ) . : . i
. ) . . \ |
" Dy s. 17, sub-s. 1, of the Summary ‘ |

Jurisdiction Act, 1879, 'Aiperson when
charged before a :Court of summary jurisdiction
with an offeucoin respect of the commission
- 0f which an offender is 1iable on summary
conviction te bo izorisoncd for a term
s xceeding thrres neatns D .. WAy, On  appedring
2

before ihe -Court, and bafore .the charge is
gone. into but aet afterwar
by a jury.' S :

dsy.'claim to"be tried

" . i §. A ’ L . ..v‘ ) 1 . . i“ "'.: n’v 3
Sub-5. i “A Lourt of shumary jurisdiction,
before the chevge is one.ints i rarpect of an
offcnce to which this sectiem applies, for' the
r

v thid

o 1
purpose of informing the defendant of his right
to be iricd Ly a ury in.pursuance of this section,
shall address. him' to the effect in the 'section set
out, and ask hin if he desires to be:tried"by a
jury. S v -

.
-’l
)

A woman was charged -before justices with an

- offence in respect of which, if it was a first

( ! . offence, she was liv.ole on summary‘conviction to

L\ " be imprisoned for a. tétm not, exceddihg three months.
- : . In the courss of ‘the hearing évidente was given by

the prosecution that the defendant had been e

previously convicted of a like offénce, and thétfeupon

she became liable on conviction to be imgrisoned for

a term exceedinp -three months. . The ‘justices, wWithout

giving her the option presctibed by the above section,

convicscd the defendant and sentenced her to:thréé

months® Lwpidsomitvaiss |

Y
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In his dissenting judgment Lord Alverstone,4C,J.wq?nsidered
the special circumstances of the trial and then said at p. 854:

"It seems quite clear that it was intended
by that section that the information d4s td
the right of trial by jury should be given = . : |
to the defendant before the charge was gone '~ | e
~ into at all. But then it.is contended that =
] when the justices, who had no reason to suppose’
the case was ohe to which the section dpplied,
have lieard the casc and aré about to tonsider - ﬁ ?
what punishment shall be inflicted, if it is . .. ﬁ |
brought to the notics of the Court (I am hot . : |
~going ' to draw any distinction between sworn and ., |
unsworit evidence - I will treat this case as if
the statement was upon oath) that the defendant
has beén previoiisly convicted, all the ptro- | 1 |
ceedifigs are to be of no effect, and the o i |
ju$tic§s must begin over agHin, and they must
give the defendant the option of letting the
case go for trial. I cahnot think that thiat'
was what the statute meant. If it did it would . : |
lead to the consequence; from which Mr. Avory = | o
does not shirihk, that a person may take his
chdfite of acquittdi before the mazistrates,
knowing perfectly well that he has been pre-
viously convicted; and théi, whei he has beein
convicted, say 'l have been pfreviotisly
convicted, no option of trial by jury tas
given to me, and the whole proceedings are
therefore bad.' That seems to me a most un-
reasonable tohclusion. I quite agree that it
does not matter at what stage the fict of the
previous conviction come$ to the knowledge of
the justices if they do in fdct enteftdin
the charge of the greatef offence. 1 agree
‘thdat, although it is not so charged in %be : ~
information, if the prosecution otally charged, | -
or the justices deal with the dccused on the | |
basis of the graver offence,; the proceedings 5 &
would be bad, But at least the defendant must | |
stand chdrged in one wdy or another with an
~offence for which he can be sentenced to more
- than three months' imprisonment. If he hds
never beer so thdrged, ih my opinion the section
.~ was not intended to limit the well-known power
of magistrates to make inquiries after cofiviction
ds to the character of the defendant with a view
to passing the appropriate sentence. 1Ih the
present case it is clear that the defendants were
never charged at any stage of the proceedings with
having committed the offence after a previous
conviction; and in my opinion the mete disclosure -
~of a previous conviction caniot turh a charge of
"a first offence into a charge of a secohd bffence." |

This case is distinguishable in that it Wéé’éc&epted
without argument that a previous conviction took the offence
beyond the jurisdiction of the Justices of the Pedéé: The

/y | 2.9
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point in argument was whether in the particular circumstances
it could be sa1d that in the absence cf be1ng sd Spec1fically
charged or there be1ng no disclosure of the prev1ous conviction

dur1ng the tr1a1, it could be said she was belng ttied for the

~./ graver offence.

<AI'/

e
L |
-

Nothing said in the judgment of the otheér two judgés: het
the p01nts raised by the learned Chief: Justice 1n the passage
quoted above.: They could show no good reason for departlng

from. the earlier case - R. v. Fowler, 64 L.J. UW C.) 9. Indeed

Walton, J. adm1tted the cases were indist1nguishab1e There is
so much to commend the practical and common- sense npproach
\ of Lord Alverstone, that in the light of the deflciencies in
the reasonlng of the maJorlty, wetre it necessary, I would prefer
the Judgment of the learned Chief Justlce.

- Mr, Kendall in reply submitted that the d1fference between
possession of an amount under two ounces$ and p055e551on of two
ounces and-oyer of a hard drug was purely a questlen of sentence.
In Section 25 of the Law, the punishment in cuntemplation as
def1n1ng Jurisdict1on was a custodial sentenCe. As he fittingly

bserved ‘the interpretation sought by Mr: Mulrhéad would
1nyolve the assessing of the fine and alternative imprisonment
and then in antic1nat1on of the fine not being paid deduct the
alternat1ve term of 1mpr1sonment from the max1mum 56 as to keep
within a deflned JUrisdictlon ] "Q‘ | ”hw‘

}e cited in support of his submission - K. v. " Carver

(1955) 1 All E.R. p. 413, the Headnote of: Wh1ch reads

o c "The appellant was convicted at qUartér"
.  sessions of permitting premises 'tb be used
" as a brothel contrary to-s. 13(2) bf: the
Criminal Law Amendment Act, 1885. She ‘had
a previous conviction of the same offence
- ahd was' sentenced to six- months' imprisoh-
ment and a fine of £200, and, in default of
payment of the fine, to a furthetr six months'
imprisonment; making twelve months ‘in all.
Section 3 of the Criminal Law Amefhdment Act,
1922, which amends the penalties for offences
aga1nst s. 13 of the Act of 1885, provides
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toouu . T (B) o a scecond or subsequent
conviction, to ga_.fine not exceeding #250
or to imprisomment .... for a term not
exceeding six months; or, in any such cadse,

to both fine and imprisonment.' The appellant

. appealed against the sentence."
In delivering the judgment of the Court, Lord Goddard
said at pages 414-415:

"  The prisoner in this case was cenvicted '
of permitting premises tc be used as a brothel
after a.,previous convietion for that offence ¢
‘and the court impcsed the maximum sentence of

- six months' inmprisomment and ordered hér-to pay -
"a fine., When I say thé 'maximum sentence'; what

1 mean is this: the statute uniler which shé was

convicted avthorises the court to impose

.imprisonment for.six months and a fine-notd ‘fiso "

exceeding #250. 7The court imposed the imprison-
ment ‘of six months and, as they looked on:it'as
-4 very bad case, they also imposed a fine of
, £200. Then the court said that in default of -
-+ payment she would scrve a further six months
making twelve months in alls I A

.. Counsel for the zppellant has contehded that
"that sentence is not authorised by law because

six months and, therefore, no further sentence
of. imprisonment could be imposed: What-the-
statute has said is that the sentence that can
be imposed is six moniths plus a fine: 1If a
person does not pay thc fine obvicusly it does
not mean that the person with no money. is. to be :
in a better position than the person who can
afford to pay because it would.mean that if he
could afford to pay he wculd lose f200.

It is necessary to consider what are the
powers of the court under the.CGriminal -Justice..
“"Act, 1948, which made very considerable changes

in the law in .regard to the recovery of rfines: -
In R. v. Brook. by which we are hoiind, this court

said that an entirely new procedure was iintroduced: -

by the Criminal Justice Act, 1948, with regard to
~ the payment of fines and, although: nedither .the.
. ‘Levy of Fines Act, 182Z, nor the Queen's

Remembrancer Act, 1859, was repealed, with the

resilt that certain matters of machinery still

had to, be carried out, .as for .instance, entry

of the' fine on the estreat roll and the .teturn

to the sheriff, we have now. toc consider simply

the provisions of s. 14 (1). - That says:i ..’

't ‘Subject to the provisions of this
~ section, where a fine is: imposed by, or
. "a recognizance is forfeited before; a
.. court of assize or. quatrter sessions;-an

order may be made in accordance with. the

. provisions of this section. :....'

R Wt

7, 1 30

Parliament has provided a maximum sentehce:of - . ==+

PR AN
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"That seems to me to apply to any fine., .
Fines have dlways béen enforced H&fafé courts
of summary jurisdiction by means of a sentence .
of imprisonment being imposéd in defduit of '
payment or in default of distress. . There is a
short code of the length 6f imprisonment that
can be imposed according to the size.of the .
fine. The maximufi seriténce that can be imposed
by a court of summary jurisdiction is.three
mbiiths for non-payment of a fine, but it has
=" "always been the policy of the legislature,
' certainly when the proceedihgs are before
magistrates' courts,: to deal with the question
" of non-payment of fines by a sentence of
imprisonmefit. A considerable chiinge was
introduced into the law by the Griminal Justice
Act, 194B. Ambnp other' things, ‘courts before
whom prisoners wetre convicted on indictment
. were given powers to impose fines for felony.
they dlways had power to 'imposé 4 fine for
misdemeanours and s. 14 (1) says 'where a fine
is imposed'; its application is not limited to
- cases Where a fihe but no'sentence of imprison-
‘ment -is imposed.’ It says:"

"... where 4 fihé is imposed by
«..... a court of assize or quarter sessions,
an order may be made .... (c) fixing a term
of ‘imprisonment which the person liable to
! < 'm&ke the payment is to dﬁdergd if any sum
“which he is liable 'to pay is not duly paid
~orrecovetred. ....' .
In these circumstances, we think that the quarter
sessions were entitled to make the order they did.
I't may be that the sheriff can still distrain on
the goods. If the spheriff distrains on the goods .
while this wbmah is sServing her sentence and =~ °
recovers the sum of £200 by disttraint, when her.
sentence of six months is' up, thére will be dn end
of it; but if distraint does not produce thg /f200
or the fine has hot been paid, she will''haVe To do
a further six months. 1In all these circumstapces.
the appeal is dismissed." o ‘

I am in agreement with M¥. Kendall. The confines 'of
jurisdiction must be defined with'certainfy. it is trué that
the imposition of a fine in addition to the custodial sentence
is mandatory. Fowever, Section 78 of the Criminal Procedure
Code empowers methods alternativé to imﬁfiéonmenfxf6r £ﬁe
recovery of the fine white Sectioﬁ;25(1]iof‘{hé‘§énéihcbde
provides for a scale of imprisonment cdmmenSufaféiwitthheh
amount of the fine - the maximum at the re}évant éime being
six months. Thié Section has nOw;bgen aﬁénded to increase the

alternative to five years.

/y 173)
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Accordingly, notwithstanding the power conferred to

imposerimpriébnméﬁt inrdefaulf‘of*péyménf bfiétfine, the

penalty remalns ‘a pecunlary one.n i have no note ‘ot recollection

of any refefence 1n argument to Sect1on 6 of the Criminal
(;jw Procedure Code, the reievanf ﬁrovisions of whlch ‘read:

"(@2) SUb]eCt to the expreSs prov1s1ons
. of any other 13y a Summary Court may,
in a casé in which such sentence, is
dauthorised by 14w to be‘;ﬂfllcted in
respect of the offehce. for which it is
g1mposed, pass’ sententes as follows -

(1) '1mprlsonment Yor a term not

' fekceed1ng tWO years;. . . ...
B (ii)' a fine not exceeding two hundred

S ' ,dollars L e

L_\ 77 (3) “Any Eourt may péSs ahy lanul ser tence
- R ‘ combinlng any of tﬁe sentences which it
is authorised by law to pass.

(4) 1In.determining the extent of a court's

 jurisdiction undef this Code to pass a
sentence of 1mprisonment; .the court shall

" be deemed .to have Jurlsdlcflon to pass

~the fuli éen{ence of imprisonment per-

' mltted undef this,section in.addition to
any term of imprisonﬁOn which may be
awarded in defdult of payment of a fine,
costs or compensation." . Py

i thw1thstand1ng, the generality of these provisions, they
(_;” indubitap;y 1hd1tate;EheIleg;siaine“;ntentv&hatwjurisdiction
shpnlq'ﬁéfde}ermined Gn:th§ basg$fdf thé;Ed$tbd§é1?Sentence
which the';hﬁéyiorfcduftgispempdweiéa to impose, and independent
of any peCuniatry fine. :ThééerprbViﬁionS'wétéeéiégrly in
anticipation and intended}to{prgqlude_argqmentsrsu;hmas;those

advanced in the instant case.

t 1

For these reasons I concurred in holding that the.
g ¥ possession of the cocaine hydrochloride to the amount exceeding

two ounces was a Category C offence. .

TR TONE R S P
I now turn to Mr._Muirhead(s alternative submissions based

upon the following grounds: et e e
"1, That the Learned Chief Justice was ..

wrong in law in holding that the

whole trial or proceedlngs was not._

a nyllity. a

2. That the Learned Chief JuSt1CG, hav1ng
found that the trial was a nullity in

NEES
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relation to all the other charges, was

.wrong in law .in, declaring and finding'
" that he could properly sever the charge

of possession on the 22nd March 1983 of
31 kilos of cocaine hydrochloride there-
from and that accordingly, there:could be
an ad]udlcatlon in law thereon.

in lay in ruling that th@ subseqtiently
dadded” charge of possession of 31 .kilos

‘could_in law be severed and be or become

valid, viz: . .

(A) Faving, correctly concluded
that the trial in relation
to conspiracy to import cocaine
hydrochloride and conspiracy to
export cocaine hydrochloride --
‘the only charges preferred
against the Appellant at the
commencement of the tridl -- was
a nullity. and accordlngly a
nuility ab. initios and/or

- .B). }hv1ng correctly concluded that
| . thé subsequently added charge of
offering to sell was likewise
a nullity.

® 06 0 0 0 0 00 6 0 0 ¢ 00 o-.‘i-.--o---‘-h-‘-“‘s---ooo

That the Learned Chief Justice was wrong

~in law in holding that the Learned Magistrate
was not in the course of a trial when the

Appellant was impleaded on the charges on the
seécond day's hearing as:

(A) A trial .on charges of conspiracy
‘ (declared by the Learned Chief Justice
to be a nulllty) had already begun.

,(B) Section 70 of the Crlmlnal Protedure Code,

~ the only basis upon which the. Learned
Magistrate added. the add1taona1 charges;
was not applicable.

(C) The charges in .(B) above were additional

_and, not. in substitutipn of the original/
'1n1tlal charges and the- trial. continued
8!

o' Sectlon 64 of the Cr1m1na1 Procedure Code
was néver adverted to and accordingly, was
never the subject of consideration,
“inquiry, or: examination by the Learned
Triai Judge orithe prdseCutlon ‘or defence.

") The ”additional“,charges 1nc1uded an

admitted Schedule "B" offencé; which, in
the absence of: censent, ithe liegrned
Magistrate ‘had .no jurisdigctiom to try and
purported. o try same . Jolntly,wlth all the
other charges U o

. . T
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To deal with these gréuﬁésgéﬁdifhé arguments in support of
the hiStofy 6f;the.prdcéedingsli§ relevant. Unblushingly I
take éd;antége.of tﬁe.leafﬁed Chief Jysfiéé's excellent
summary, the relevant part$ of.ﬁhiéhjfeaqgu(p. 188):

" . -The first trial, which was aborted,
.. commenced on 20th April 1983 before another
- Magistrate. There werg then s5ix accused
persons. The two appellants were charged
jointly with possession of cocaine; the
first appéllant was ‘thhtrged bn a separate
-charge of possessibh bf tocaine and another
. charge of offeriiig to sell cocaine; and there
-~ were two other thargés tharging all six accused
"~ with conspiracy to import cocaine and
conspirdcy to export cocaine."

* ©  There i$ fiothinig on the record of the
first trial to ihdicate that the accused had
consented to sumimary ttidl on the cateogry B
offence and it wds stated from the Bar in the
. -course of this appedlithat nd such consent was
-+ sought  or given. The tfial, nevertheless, ‘
. proceeded as a sufmdry trial as if consent had
been given." o

Page 189:

D On the 4th May ‘the prdsecution tdid the
o . Court that it propdsed to dffer nd further evidence
. . against three of the accused and conceded that a
.. prima facie cdse Hdd ndt béen made out againgt them.
Those three dcctised Were thereupoh discharged.

.- i .. On the 6th May' the learhed Magistrate

~ disqualified himself from cbhtinuing with the
~trial because of what hé exprebsed to be the likely
prejudicial effect on the trial of a statement

‘. broadcast by Radio Cayman at the instance of the
Commissioner of Police. ' He stopped the trial and

. brdered that'it be commehted de novo before another
Magistrate. A ‘

R - The retrial commehcéd oh 11th July 1983 and

i -.resulted in the coiiviction of the two appellants.
i 1. The third accused was dismisbed on a no case

submission. This appeal is against those convictions

and the: sentences imposed.

-~ At the commeéhcement of the retrial the learnad
‘Magistrate impléaded 'the two appellants and the third
. accused who was ldter dischargéd on two conspiracy
charges. The one charged that the three had conspired
. together and withH otHers unknown to' import cocaine
~ hvdrochloride. ‘Thé othér charged that the three had con{
. spired togethér and with 6thers unknown to export |
i+ cocaine hYdtdchlofide;V‘IQé‘dharges were substantially
v+ the same a$ the two conspirdcy charges at the first
trial with the amendments put forward except for the
number of accused persons."

/} / }Zf
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Pa?es 190- 191 Lo o
AT A B
" ‘The apuellants and the thlrd accused
-nleaded not 'guitty to the two conspiracy
. .-charges. Their consent to thesé two charges
7 ' ;-‘be1ng tried summar11y was neitheér 'sought nor
(i'rx . - --given. The question of consent wds not adverted
/ to at all.' It may be that the ledrhed trial
Magistrate thought that the necessary consents
had been given at the earlier trial and that
those consents continued to operate. No objec-
‘tion or quéry whs raised byithe defence and the
trial proceeded as if there'were ho irregularity
and the trial Magistraté were properiy seized of
the matter: _ , ,

. No doubt diiring the overnight adjournment
" the leatrned Magistrdte rcalised ‘that hé had not
impleaded the dppellants on all the chdrges due
for retrial. At the commencement of the proceedings
on 12th July he anndurnced that he proposed to implead
. - - the appellants on fiurther charges. The first
( ) . witness, Zuiderant; had by then completed his
e ‘examination in chief: ObJectlon ‘Wwas tdken by counsel
for both ‘appellants bdt, after arpﬂment, the learned
Magistrate decided td implead them. There were three
further icharges 411 of which dffectpd 'the first
appellant. Only oné dffected the secoﬁd appellant.
The charges were put. On thb advice 'of counsel both
appellants ddclihed to plead and pleas, of not guilty
were. entered 1n relatlon to the three charges.

~ The: f1rst add1tiona1 charge charwed the first
-appellant with unlawful possession of cocaine hydro-
chloride on 17th February 1983." N¢ ihdication of the
amount 1nvolved was. given at the time but it later
. J:transpired that this charge reiated to 3 grammes of
( ) : ;cocaine hydrochlor1de . Do
' " The second’ add;tibnallcharge charged the first
appellant with unldwfillly offering to §ell cocaine
shydrochloride on 22nd’ March, 1983, The amount
involved was not set But 'in the charge ‘but the amount
the prosecutlon piroposed to proVe 1n relatlon to this
charge was ‘70 k1logrammes ERE A

The third additional chérge chaﬂged both
‘appellants with unlawful possession of cocaine hydro-
chloride on 22nd Mdrch 1983%. The amount involved was
not disclosed but later in the trial the prosecution
announced that this charge related to-31 kilogrammes
7 of the controlled drug.

.

( J .~ '. The thtree add1t1oﬁhi charges were substant1a11y
. ‘the samé as the’ correSpondlnp charges in the earlier
© . trial with the amendments put forward , They were not,
however, the same ‘charges:. . ik
: Freshly imade out charges had been 1ald for the re-
trial and they had been élgned y a. different Justice
: of ‘the Peace. This was 'd]38 the cdse with the two
conspiracy charges to which the threg’ accused
pleaded not ou11ty at the tommeﬁcement of the retrial.

K o,
.‘ ',. Tha

)y 135S
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"Following the plea to the latter three
substituted charges the prosecution informed
the court that all the charges laid for the
retridl were identical to the earlier charges
as amended in court and that the Grown would
- not be prochding with the earlier charges
(w> o which were then formally withdrawn." .

(- Pages 191-2: Y

1A

‘The position at the tetrial was: therefore,
that the accused had to be impleaded. on all the
substituted charges as they affected each of the
three accused. That was done in:the dequence set
out above. Further the necessary consents should
have been sought if the charges for the category

B offeénces were to be heard summarily:: That was

. not,doné. “No such consents wete:given:..........

‘ ;
! Fovi vwoa

. . o S £y
Lo ' eeeeos. After the fourth witness-had given
. . " evidence the Aefence_cglled~upon'the prosecution
- to disclose the quantity of cocaine.hydrochloride
- to which the two possession chargegrrelated. The
(/1 prosecution undertook to give the weights., It is
: a matter of surprise that the weights were not
given then and there, or; indeed; inh- -the opening,
as the’ prosecution must have been aware of the
- - weight of the drug related to.each possession
" charge. ,i0n"the following day the weights were
“n “given - 3 grammes on the charge which: related to
~ 17th- February on which the first appellant was
~ charged and 31 kilogrammes. on the charge which
* - related to 22nd March on which both appellants
were charged. ' I IS
_ There were no case submissions-at the close
of the prosecution case which reésulted.in the

complete acquittal of one of the accused. The two

~

_appellants gave unsworn statements’ifrom the dock
 and called no evidence: , Their:defence was a

—_—

complete denial of the charges. .The first appellant

.t was convicted on all charges.. The seconid appellant
~was acquitted on the cHarge .of conspiracy to import
but convicted on the charge of conspiracy to export

and the charge of unldwful possession on 22nd March

(31 kilogrammes).'" . = ;

The learned Chief Justiée:thbh’Wentioﬁwtdthi&;

A Pdges 198-199:

" When it ccmes to selling, dealing or
) distributing a hard drug (and related offences
N co as set out in Part B of the Second Schedule) the
( - Co 2 ounces threshold affects not only the maximum
= -and minimum Sentence but impifiges also.on juris-
diction by reason of section 25 of the Misuse of
Drugs Law. Where the quantity is less than 2

ounces the offehce is .a category C offence for the

-purpose of section 5 of the Code.. Where it is 2

4 7 ‘6unces or more the offence is a category B offence.
- 'perhaps it should be made clear that:'these offences

I

involving 1&ss than 2 ounces and carrying the

heavy penalties they do are not category C offences
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"by virtue of Schedule 1 of the Code. They
.are catégory C.offenced.by virtue bf section
. 12 of the Misuse of Drugs Law which expressly
~makes them triable summarily. It is, there-
iifore, important that' thélchatrge should' specify
whether the amount alleged is under or over 2
:iounces (or exactly!2 ouhices, if that ‘is'the’':
case)." o
It is enough to say that flowing from my‘reasoniqg in
T - e . . P R RS
relation&

to the first_groundtargued, I coﬁcuf with;
Chief

with the learned

PRI . . i . . Ot bod ‘, ~“,;_‘;‘.."§‘ o

Justice in his classification of the offences for which
i PR S A NS G 3

the appellants were convicted aqualso in his.tfgétment of the
absence of the requisite consents when he held, (p. 201):

" 'It’'is perfectly clear from that that

unless the prosecution and the person/s charped
give their conSe?t to a category B offence being
tried summarily the Mdgistrate has no jurisdiction
to try it summarily. Fe must proceed by way of
preliminary enquiry. In my view that consent must
be express. Mere acquiescence is not enough.
Acquiescence would obviously not be sufficient
where an accused person is.not represented. 1 do
not see how it can be any,different if he. is
represented. The consent must come from both the
prosecutor and the accused person/s. . 'Without

the consent of both the Magistrate hds no juris-
diction to try a category B offence. .Those;

consents must be obtained before. the aCCusea is
impleaded.: : .

Furtheﬁzoiﬁbse,cbnSents should be recorded
so that it is plain from the record that the ~
Magistrate had jurisdiction. That is emphasised
in many of the cases cited." o

In that regard the learned Chief Justice réferred to the

following amongst other cases: R. V. Monica Stewart (1971) 17

W.I.R. 381; R. v. Cockshott (1898) 1 0.B.D. 582 and Stefani v.
‘John (1947) 2 All E.R. 615.° " ) B

Fe then went on to say, (p. 202):

" Quite clearly the ‘trial, in so far as

it related to the three charges in respect of
which the learned Magistrate had no jurisdiction,
is a nullity. The verdicts on those charges, .
namely, the two conspiracy charges and the charge
of offering to sell, are a nullity." . .

I R R

. He however, declined to order a new\tgialvbecauSe:
S , . ' . AR

(i) Fe doubted whether it was appropriate ...
so to do having regard to the judgment
in R, v. Donald White (1976) 24 W.I.R. 454.

NEN
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(ii) The ev1dence adduced WOuld not be
L sufflcient to support the conv1ct10ns.
Re (i), above, the learned. Chief Just1ce's attention was
unfortunateiy not adverted to the further appeai in the
Donald White case - See D.P.P. v. Donald Whlte (1977) 3 W.L.R,

447, where in 1nterpret1ng the prov1s1ons of Sectlon 14 of the
Judicature (Appellate Jurlsd1ction) Act [Jamalca] the Court
of Appeal dec151on was overruied
Lord Glaisdale at p. 451 saylny
‘ "1f the words new tr1a1‘ can extend to cover o
venire de novo, they should therefore be so

. ¢onstrued. In theit Lordships' viéw they can.

 In the instafit cdde thére was a vdlid t¥ial up

to the time the jury’ teturigd a ‘preématire

i verdict.  In''Such 61rCUmstances it is ‘perfectly
appropr1ate to Sneak of’ a 'hew triql' o

And 1n answer to a SpeCiflc questlon submitted §1id at p. 452:
"The absciicé of dn''ofdef fof a new' triai after
" an appeal’ id allewed and the ‘conviétiom quashed
" would presupnose that the, Court of ‘Appeal had
| ordered a verdict of acquittai to be entered "

It 1§ this opinion of Slr John Sdmmerfiéld ‘whlch no doubt
nrowoted the prosecution to have filed a notlce 'of “appeal.
}owever,‘the avpeal was 1bandoned and, richtly so in my view,
as thé'finding that there st insdfflcient eV1dence to support
the conv1ctionswou1d preclude . him from orderlng“a_newﬁtrgal. In
any event the questlons wh1ch could be ralsed by cross appeal ,
would 1nc1dentally arise on the apoellants‘yaoneals.,ni‘ L

Now the primary question which arose for, our determlnatiox
was whether or not there was a joint trial of the offences for
which the Magistrate convicted the appellants.

In 1mp1ead1ng the appellants on the 'add1t1ona1' charges
on the second day of the hearlno ahd after thé trial on the

conspiracy charges had started, the learned Mapistrate relied

!
!
!

on the power tonferred by Section 70 of the Ctriminal P¥cocedure

Code which‘teeds:

¢
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Where, at any stage of a trial it
appears to the court that the charge is

- defective, eithet? in'Substantd by in’

form, the court may make such order for.

the altération of addition of a'chdrpe,
as the court thinks necessary to meet the
circumstances of thé tdse: ' ’

Provided that where a charge is altered,
added or substituted as aforesaid, the

court shall thereupon call upon thé dccused
person to plead to the altered or new charge:

Provided further that in such case the. . L
accused perdon §Hall be entitled; if he so
wishes, to have the witnesses (or any ,of them)
recalled to give evidence afresh ot to bé

~ further crorp-examined by the defence; and, in

On this the

‘Page 208:

such ldast mentiohed event, the prosécution
shall have the right to re-examine anﬂ«such
witness on matters Arising otit of such
further cross<examination." .

H

learned Chief Justice had this .to say,.. (p. 207):

"In taking the course he did the learned .
Magistrate purported to invoke the

provisions of section 70 of the Code,  With ..,
respect, in my view section 70 did hot give
the power imputed to it by him," .. . .

e b

+

"It has to appear to. the court that, 'the

‘chatge (presently before the tourt) is

defective, either in substance cr in, form.'
Thete wds nothing defedtive in thé &substance

or form of the two conspiracy charges on
which the thrée accuséd hdd beén impleaded.

The learned Magistrate did not advert to any
defect. Although hé 'had nd jutrisdiction to

try them without consenl the charges were not ..
in themselves defective. In 'the cifcumstances
as they appeared at the time section 70 was

not appljcaEQerm' |

| i . L IR J‘:»,v.: -‘
Before us Mr. Kendall contended that SeEtion 70 empowered
the Magistrate to do what he did; that the powers conferred on him

were similar to powers of amendment in relation to ihdictments and

/ﬂxaccordingly."defective" in the Section shoiild be given the same

“interpretation as in relatioh to indictments. I cifed in suppott

R. v. Fong (1976) 12 J.L.R..121-4nd R. v. Johal 4nd Ram’ (1872 1
All E.R. 449. : SR \ Lo e

In v, Fong it was held that the Indictment was défective

for the purpose of Section 7(1) of the Indictments Law (Jamaica)

since it omitted to charge an alternative offence disclosed

/39
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by the dépositions and that tne iﬁéicfméﬁt'waé validly amended
by adding nkw counts befotre arra1gnment there be1ng no injustice

to the appeilant in SO do1ngs !

The judgment in R. v. Johal was to: the ‘same effect.

, The-words of Section 7b of the Cr1minai Procedure Code
are.ola1n and unambiguous The teasonible and useful interpre-
tation must be that the legislature intended to confer on the
Maoistrate a power, dkin to that. 1n re1at1on to indictments, to
add charges if shch can beé effected w1thout preJudice or unfair-
ness to the defence This power to add is implic1t in the words
of the f1rst prov1so - yhere a charge is altcred, added or
substituted,"” and by the r1oht conferred on the accused hy the
second ‘p‘r‘oi_risojto haye,‘the .witnessfes retéliedr fo_r further cross-
examinationrﬂ_io piaééhfhefnatfow(iﬁterp%é%afién favoured by
the Learned Chief Justice would tob the section of much of its
effect. Accordingly, I am of the view that"during the course of
a summary trial on the Bas1s of eV1dence adduced or to be adduced,
the Magistrate may perm1t the presentation of additlonal charges
to be Jointly heard w1th the tr1a1 of other charges then in
progréss prov1ded th1s could be effected W1thout prejudice or
unfairness to the defence o l'f f“‘f,lfﬁet'“h

‘1 was surprised that Mr. Muirhead by preliminary objection
sought_to,preclude Mr. Kendallgfromdpreferring‘the Magistrate's
internretationﬂto that of the Learned Chief Justice and eventually
to have taken tine out to disagree, seeing that the thrust:of:
Mr. Muirhead's argument was that upon the appellants being iyt
1mp1eaded on and evidence led in. relation. to those additional' .
charges there was, but one trial indivisibles -~ r v e

Now the Learned Ch1ef Justice in holding that the trials .

were severable had'thisfto say . (p; 204): ..
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V"The law sometimes frowns on the curate s
. ¢8g approach but it is hot tHe case 'that an
drregularity in a trial, &veh'a major one;
- necessarily vitiates the' Wholke trial as an
Aexam1nation of the authbrlties W111 show."

<%;; Fe thenm: went on: to approve of the reasoning and judgment

e

A @) - R v..01igg (1942) 2 A1l ExR; 494 that the simultaneous
trial of two. 1nd1ctmcnts is a nuillty and (11) Pﬁrdlng v,

. rf(‘

Ramjattan . (159) 1 W.I.R. 434 in whlch two defeﬁdants charged
1ndic{ab1y on one 1nformation w1th different but related offences,
oria ‘of which was triable summar11y w1th consent of the defendant
and the other not and aithough both consented t§‘§ummary trial

the whole was held to. be a nullity. These caseg ‘the Learned
\hlef Just1ce held were d1st1ngu1shab1e He theh %bught support

for severance in the case of Emmanuel v. Cox. (1967] i0 W.1.R:

f

560 and went on to say - (pp 205- 207)' i \
. W In prlnciple there is to: reai distinct1on
between that case and this ofié: S0 'miich of the
. trial as was within:the jurisa1ct1oﬁ 'of the
Magistrate iwas held to be valid, 96 fuch of it
‘as jwas, outside his jurisdiction wis ¥fejected
ag mulk and void Although  that 1§ not how it
was expressed in the judgment that was the effect
 of the idecision. Wit 'reéspéct that secems to be a
. sound -and acceptable approdch whith does not
.- +allow -technicalities o defeat tﬁé Mérits and
:JUstlce of a case.'”‘ : i sit
N When one analyses the b051t18h Uﬂder our
: %aw the approach in Emmanuel v. Cox appéars to
... be appropriate.” .

: The proviso to subsection’ (3)" of seétibn 13
of the Code provides that the charges 1did ip this . .
. case shallibe deemed to be tbmpldifitsi THete Wére '
five separate charges each dealing with one matter;
. .By virtue of that provise: they becamg f£lvé .-

separate complalnts. Subsectlon (6) of that seccion
.~ -providess

'Every complaint shd1l be £6r ‘ond " v
matter only, but the complaint may
.- lay one or more tompldints dgainst™
the same person at the same time
and the court hearing any ohe 6f° StieH
complaints may deal with one or motre,
of the complairts togethey br v
separately as the 1nterests of jﬁstice B
- appear to requirei! -

j G e e

/y 1 G




- had been an acquittal on one 'cr both of thHé

-39- .
" "The five complaintz were held together,
albeit that three were impleaded shortly after
~ the trial on two -had begun - an aspect which

. will be dealt with. ! Bach sepdrate ‘omplaint had
.. to be considered separately,' as' a distinct
" entity, in.relation to: the evidence-1&d and a

. separate verdict. reached on eathi:~There is
nothing repugnant to common sense or an

; r 2 K rule
.. of law ovr.to one's sense of justice 'in ho

, 1ding
that so much of the trial as related to the two

complaints charging unlawful' possésdioft,  which'’
- were within the Magistrate's competence; was

..valid and so much'of it as rélatéd t& thé’

‘complaints containing the other three charges;

~ .. which were not within the Maglstrdté's éompetends,

‘was a nullity. There was just one trial on the

. :charges in those three’cdmplaiﬂté.'*In“éoﬁééddeﬂéé:

the verdicts on them were null and void. Iflthgrgf

possession charges it could not be right, on an

. appeal against convittion ‘bh the otheér charges,

to hold that the whole trial had been a nulljtK, -
thus leaving it open for a retrial to be latinched
on all of the charges, including those on which

. there -had been an acquittal on:the basis that the °
acquittal was a’nullity.

T T e T L LA L A SR
_ In any trial ‘where two or more complaints are.
heard together; some bf the evidencé will'$&laté to
one, some will relate to another and some will relate

.to two or more. WhHere'the évidénce relates to a
.charge within the Magistrats'sicompeteiice, it can be
. considered in relation' tc'that chargéi' Where it

.-relates to:'a-charge ndt within ithé 'Magistrate's

. .competence; it hds no effect in ' réliation to that ‘
.+ charge. : That charge is ﬁot;*iﬁ‘ﬂégiity} being tried.

Looked at another way; it'is-cledr that the

 learned Magistrate had no juriddictist ‘to even
7. 'implead the. accused .on the charpes tharging category

B offences without the necessary cofisehts. From that
point onwatds, there was no trial on those charges.

~:The .only trial there Was, was on'the charges which
. Were within the Magistrate®'s competkrnte: The whole

trial could only relate to the two posséssion charges."

Mr..Muirhead inasupport~of‘hiS'tonténtibn{?hat the entire
: : ; o .o o, ,?;:.‘] TR s

trial'Waéjg‘huility‘iéfefredlto théﬂfqllbﬁihg“among$§ other cases -

Peacock v. Bell - 1 Wms. Saund 73'éhd<BréngwyﬁéfV.‘Bvans (1962)

1 All E. R. 446, and submitted in effect that nd!sumtiary charge

(»;Ean validly be tried with an~indictablequfgnce and accordingly

such purpdtfed joiﬁﬁ;triai~wa§~a.nﬁlli£y%iﬂ its entirety. Further

that in‘rpspéétxtdiébp-dase-of Emmanuel V' Cox on which the

Learned Chief';Jﬁstiéé félied, that éasé fésted on the peculiarity

¥

of the provisions of the St.,Lucia Cbde. 'This was so expressed

in the case of Bain v. Commissioner of Police (1971) 17 W.I.R. 386.

ety
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THe Jamaican case of R
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Judgment de11vered July 20, 1983 was more applicable and:

\

Mr

correctly represented the law

@iy

. . L. 4 fee X 00T
. P : : Con ny * §
[N oo iy ‘ ! !

Yendall in reply and 1n support of ;jseverance subnmitted:

W

That where as in the, Cayman Islands,, . .. ¢/fs
_one information must' relate to one ' '
charge only and the Court has power . . :;;. .-
“{o try more than one informatibn
together, then if the proceedings in PR ETEIY
relation to one 6f those charges dré

declared a nullity, then the proceedings;

in relation to the dther chdrge can be |
severed o L

[ A

That if the Mag1strate was properly . .
exercising his jurisdi¢tion he can
try more than one information together:

unless the interests of ]ust1ce require
otherwlse

]

HIEIRS ‘ £
The correct approach was to look at the

" special circlunstaices' of 'the £ase tb

see whether the facts supporting a

particular chargk’ can be cléearly éevered
from the facts tending to.support other

~-charges and to say ‘whethér in all the

*f:clrchmsténCes the 'défendant would suffer

'(iK)d

9fany prGJUdlté if- §eberance was applied.

In the instant cdse’ EVefyth1ng which

* occurréd up to iipledding on the
< possession charge was d Mullity and a

~‘'valid trial ‘only étérted with the charges
of pdssession: 7 M

[ s

I feel constrained to dealuatkonce and summarily with

(iv) above.

Surely'inntheflipht bf"nig"ehbmiSSion in relation

to Section’ 70 thlS must be a tonghe 1n the cheek submission.

ntil a: Court exerc1s1ng apoellaté juriéu1ct10n had pronounced

the trial a nu111ty 1n relatlon to the charges of conspiracy

and offer1ng to qell; the aﬁpeilants Were Under001ng imprison-

ment based Upon conViCtlons wh1ch up to théﬁ enJoyed the pre-

unption of valldity. it 15 ‘herefore unféaiistic to disregard

their ex1stence and the tr1a1 Wthh broﬁpht them into being.

I now * tufn to obnsider the other arghménts in the light
of the author1t1es cited

. . . s . Sivy oo
i o { » PR LI R

R SR A

E.Y)

v, Ollve Junior, C -A. 25/83 (unreported)

PO
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In Emmanuel v..Cox (supra)jfhe appellant was cqﬁvicted

on three charge§ - being armed with é dangeroUS1Weapoq(withi

intent to commit an unlawful act;wéssaﬁiiing‘a‘pp}ice consféble
~., o in the execuition of hié!éﬁty aﬂd resisfiﬁé afrégﬁﬁ Thete were
/ three charge sheets on Whith4hé a1oﬁéJﬁéB.éhérged; Another man,
Marius.Monclair was Chétgediéqpératéi}.Qifg'ihree offences -

assaulting police ¢9nstébiéﬂih:the}?xeébfihg of his duty,
. oo ) g e

wounding and using obscene lahguage. .- '
Application to hear the charges against both defendants
L 3 . M ]

together as existing out of the same in¢ident was made by and
- > B

granted toftﬁelprﬁsécution by thgiﬁagi;traté4 The appellant and
(:; Monclair were convicted on all charge§: u h;ﬂv o
On appeal in delivering the judgmegt of the Court;
A.M. Lewis, C.J. said (p. 561): . |

" "The learned magistrate's jurisdiction
is, of course, regulated by the Criminal
Code, and this court; has asked the learned
Attorney-General to refer us to some
provision of that.Code ot ifideed tb any
other provision by which the learned
" magistrate was empowered to hear all these
, cases together, Pe has referred the court
" ‘to s. 1078 (2) of the Criminal Code which
(Vm reads: '
’ o " 'Where there are similar separate
complaints by one and the same o
complainant against separate ,
defendants in respect of the same =~
matter, the court may, if it thinks
fit, hear and determine.them At one
and the same time".

The learned Attorney-General has quite
frankly conceded that that sgction has
only limited application to the citrcum-
stances of this case. Without going -
further into the matter, quite obviously,
- making use of obscene langudge within the. -
IR -+ public hearing is not an offence similar
LN to .assaulting a police constdblé in the
“execution of his duty. There was, there-
fore,. no authority fgrtthefléafﬁédn"
""magistrate to hear all these cases together."

And later after reviewing the facts continted ®. 562):
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"The result of all this; dd!thé ‘court sees

it, is that only the cases against the two
defendants for :assault on the ‘pdlice constable
in the execution of Hi% duty ‘Were properly
heard together. The conviction on the first

~charge, that is, for being armed ‘with a

dangerous weapon to wit: 4 knife, with intent

. .to commit an offence}’ and:the third charge,
,Tesisting lawful atrrest)! flust be set aside,

and only  the'convittion'fot' the assault on the
police constable ifi theéikkécdtion of his duty
will;stand. -0 - o .00

The learned magistrate has stated that he
exercised jurisdiction under s. 1279 which

deals with crimes respecting incidents
arising out of one trdnsdction, 'dnd describes
.the manner in which' they' mWdy be punished. He
said he took all the incidents into account

and sentenced the appellart ‘to ‘8ix fichths'
imprisonment to run concurrently on each charge."

In Bain‘vthqpmiSSioner bf Poliéefﬁ$ppfg)wiﬁ dealing with

the qUéstiongégrfpgﬁﬁethéf-of noffthelébpeléapﬁthéd consented

to the'cﬁarées;ﬁeihg,héaré}togethér;ffﬁe*téﬁf%”[LéWis, AM. C.J.,
C ’ . ;o L T IR RN IS S

ST
S ot

Cecil Lewis and St. .Bernard. (JJ:Ai}} aliduéd thd appeal. Lewis,
C.J. 1ﬁ.£ﬁe”¢6ﬁnéé:dﬁ'ﬁié'jﬁ&gﬁqﬂtﬂgéidéafaﬁf‘QSQQ
R RN S S SR

unusual and interesting,.e.gs::

¥

 _to try.the ¢ase as & stfia¥y dffetice’ HAl,

. ""“The provisionsin the Ctimindl Codé 'of St. Lucia

referted .to ih the other ‘casécited ¥y learned
counsel ;. .Emmanhdel v, -CoX, d4¥8 hot similar to

. those .of Crenada, for:there, theé‘distretion is

. placed entirely in-the hands tf the Magistrate

as to whether or not the cases should be taken
together. However, learned-cbunsel’ éited that
case because of comments made by the High Court
sitting in' its appéllate Jurisdiction about the
need even under those provisions,, for magistrates

.+, to_record, that thiy Havé adkéd, the defendant
whether he cofisents thHit"thé charges should be

heard together, and his reply and their ruling."

Indeed certain ﬁrb#isions'pf,phe,§t, Lucia Code are

i 1

Section 723 (1).:

" £, upon the hearing of ahy Compldint ‘for an 7

- indictable offernce, it appears to the Court ., ...
that the:case bughtto' be trigd a¥ 4 stmmary

offence,all further proceedings thereon as for...,... ..

. an. indictable. of féfice’ shall be stayed, md the
“case shall in all other respects be dealt with, ...
.as if the:complaint had been brigihally' ohe for '

a summary offence, and the magistrate's,

‘'subject to the attorney general's intimation to
the contrary, be final.,"

| 14
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Section 1138:

‘ "o, appea1 shall be allowed on any of the
follow1ng grounds - ‘

4 e - ‘ :; . '.‘r;
(a) R R e e T a';:.r...'a'.-.“..‘oao'..a
Lo - : : P : Pl gyt b

... () . that illegal evidence:has béen
., . - . radmitted: by the District Court,
. . if there'.i's sufficient legal
.. evidence to susthin the decision
after rejecting such illégal

ev1dence.

- . »‘.'. ’ ’ ’ g . .
i (C) - 0034-.5&do‘i-‘é:i‘o’.!“oooald
. 3 : ‘11' ¢
. ey 5

) (d)fjAthat the case dtiould not have been
S ﬁ.dealt with aﬁ a summary offence "

~ Section "1139: .- e 4’3 “=“:e’f
“No convictlon or Order made in pursuancel
of any proceedings for & summatry conviction
shall therefore be qudshed for any defect or
want .of, form, but every appeal- shall bd '
dec1ded on the merits, and in a1l cases where

appears that the merits hdverbeen tfied and’

: ere is evidence to stipport the decision and, L
notw1thstand1ng any' bbjection respetting the |
impropef admission or rejection of evidence,
such conviction or order and dny wiantj prdcess
or proceeding shall be confirmed, or shall not be
- quashed, ‘as :the case may bey ‘afid the Royal Court

-, mdy ;. in any case, amend the shne 1f fbcessary,

.. or give such judgment orsake such ofder as it
- coiisiders the:District Cotirt bor mdgistrate
should have g1ven or made in the c1rtumstance56"

Section 1140' ’ 5 .‘:,4 ,f~¢és

!

'”In g1v1ng Judgment the Royal Court méy -

j.,;.;;: Cda) conflrm vary; otrevetse the decision,
S elther 1n whole or in Pdrt"“

Do

!;4
(b) ooooooooooo o.u-ié-.-63‘6&-“'.;56.636,6'6

b vtk

(¢) make such ofher order for disposing
~  of the case as justiceé may requifé."

Although in Emmanuel v. Cox ther& Wdas a definite

" statement that the. Magistrate had no authorlty to hear all the
charges together, the dec1s1on 1mp11c1t1y rested uboh ‘the
1nterpretat10n of “same matter" 1n the reléVﬁht brbvi§ions. The
Court equated fhat term to offences of "similaf chardbter." The

net resulf is that the scope for Jo1nder of chdrgé% was rendered

TR
sty

4
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more limited than in the case of 1ndictments where joinder is.
perm1ss1b1e "where the charoes are founded .on the ‘same facts

or fdrm or are 4 part of offences df the samé or 51m11ar

chardéter. 1% The concession by the Attorney General apparently

obviated the nece551ty for in- depth reasoning.

Further; it is worthy of note that 311 the charges were
within the Mag1strate's jurisd1ct1on.A Accorddngly, I am of the
view that thlS Judgment is inadeqiiaté in 1ts rédéoning and decision
to support the genéral proposition that where there is a joint
trial of offences -of different jurisdictiondl categbriés, geverance
is permissible: in order to uphold the conviction on one of the

charges.

In R. v. Olive JuniOr (shpra) the appellant was

convicted of ma11c1ous damage to a Wall - thé ptbperty of one
Delbert Perr1er - such damage exceedlng $1U*b0"‘contrary to
Section 25 of the Mal1t1ous Injury to Ptopetty Act The following

sentence was imposed: - ﬁ ‘f}”

"Comp1a1nant awarded compensat1on in the
sum . of $1800. :

Accused‘f;ned $10, {
Costs 1n the sum. of $1§Ob |
A11 payments stayed pendlng appeai
It was agreed o all sxdes that thé offence was triable
by a Re51dent Map1strate 51tt1ng in the Petty Sessional Division
of the summary Jur1sd1ct1on. The qbestiOn Before the Court, was

whether the Resident Magrstrate so sat of, 1n errot sat as a
ST

“\Res1dent Mag1strate mnnﬁisinp h1s Spec1a1 statutoty summary

yl

Jur1sd1ct10n. Among the 1mportaht differences in those juris-
dictiorsis. that an appeal £rom the former 15 to a Judge of the
Supreme Court in Chambers ©T:.on C1TCuit Whlle an apped.ln the
latter is to the Court of Appeal. The appeal ‘was allowed and

the conviction quashed. Carey, J.A. who delivered the judgment
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of the Court scholarly reviewed the peculiarities of the.
CaiL Co T I A I h AR S
Jamaican summary jurisdiction and the relevant case law and having

caréfully considered inter alia thelre¢ord'of‘fhe proceedings,

the sentence imposed, and the grant of a stay of execution,
concluded: B | | -
- ",... we are firm in our conclusion that
. the learned Resident Magistirate exettised
his special statutory stmmary jurisdiction
~and not his petty sessional jurisdiction.’
Such an order, as we have shown points in
. one direction only." G e

This case is clearly unhelpful as there wd$ but oné '

charge and the question of severance could ot arise.

. More in point is the case of Karding v. Ramjattafn  (1959)
1 W.I.R. 434: |

""'Section 60 .of the Summary Jurisdiction

" (Procedure) Ordinance, Cap. 15 [B.G.], =

. empowers a magistrate with the consent - Pt

" of thé accused to deal summarily with an
indictable offence which is Specified in
the First Schedule to the Ordinance if
certain conditions are fulfilled. ' The: "= '~ °
offence of accessory after the fact to.
an offence is not one of the offences
specified in the Schedule.

The appellant H. and C. were charged
indictably on one information, H. with the
offence of embezzlement by public officer,
contrary to s. 191 of the Criminal Law
(Offences) Ordinance; Cap::10:[B:G.], which
is one of the offences specified in the
Schedule to the Summary Jurisdiction
(Procedure) Ordinance, Cap. 15 [B.G.], dnd C.
with the offence of accessory after ~the ‘fact
‘‘to the offence with which H. was charged.
“"'On the dpplication of the prosecutor under
. the, provisions .of s: 60 of the Summary Juris-’
“diction (Procedure) Ordinance, Cap. 15 [B.G.],
_that both charges be dealt with by the magistrate
summarily, both the appellant and C. agreeing
thereto. after having been duly:informed of their
riggt'to trial by jury, the magistrate proceeded
to_hear and determine thei charges together) ' 1
summarily. C. was found not guilty on the charge
. 1aid against him and was discharged while R -+’
" appellant H. was found guilty of the charge laid
against him. . :The appellant appedled’against His "~
conviction." L
. L T PR . e NS B
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In giving the judgment of the Full Court of British
Guiana - Luckhoo, J. said (p. 435): a

“M"The quéstion to bé determineéd is, what is

. -the efféct, if .ahy, on the summary trial of

©:the ‘appéllant, the two chairges haVing been
' 'heard together? © - N

A Coﬁnsél’fbruthe‘ahbéliéﬂtjsubmittéﬁ,that the
~hearihg by the magistrate was a hullity, the
-magistratéfhaving’ekteedédkhis.jurisdic{ion

] Ce e

. in"réspect’ of the summary tridl bf the offence
- charged against the' dppelidnt. e contended
- that' this is analogou$ to the tridl of two
- indictments$ ‘together by conséit; which has in
England beéh held'to be a4 ntillity.

-+ The:procedure adoptéd by, the magibtrate in
dealing with-the offénce 'thatrged 4gainst
Coddette was whclly irregular. In our opinion
~the"joint trial of Both offences wdasd rnullity
for the reason that it was not competent for
‘the offence charged dgainst coddétte to be
tried summarily. It is also in our opinion ., ...

immatcrial that the ‘charge laid dgdinst
Coddette was dismissed. . . . . .
In view of the conclusion we haye reached it

. 718 not hécessary to deal with th& bthétr grounds

~argued by counsel for the appellant., The appeal.

... is allowell and the tohviction and sehtehte

against the appellant must be set aside:  The.. .,

“ipates~r i remitfed to the maglstrate bf the
Courantyne Judicial District to be te-heard .,
and determined. B S

.. .+ . Of-all the cdses cited by Cétidsel) this 6ﬁé‘iﬁ:ﬁy View,

though not:entirely on all fours; was closest on {he "#icts to
the ‘instant case. Indeed the effdr'ﬁdé’cénééfned:oﬁiﬁ wifﬁ*tﬁé
defendant who ‘Was acquitted. Neverthéleds the Court ‘Heid that '
the entire trial was a mudlity, 7 7
In the instant case at the end of the drguments
judgment was reserved. In thé“interim,gféséarch:féveéiéd thé

Jamaican case 6f R, V. Rudolph Browi (1870) 12 'J.1,’, 139, The

facts' and circumstanées aré briefly set’ out i the judghent of
: ! [ R e [ PR g f D iired gt
Shelly, J.A.t R : AL
wf,hThiSféppeéiAis.%}om‘cbﬁvictibnfbyQihe
. . learned acting resident magisttrate for
.. 8t.;Mary of the offénces of'praé@ialf

ot ; " o . l B

L 169
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''larceny; assault at common law dnd-a:
breach of the Vagrancy Law, to wit, ‘
being armed with an offensive weapon: ot

Praedial larceny and assault at common law
... are indictable offences and werei properly laid
. as two separate counts. in one.indictment, as
| peffiitted by s. 670f the Indictmetits Law,
-~ Cap. 158, The chdrge. . uﬁon information for the
summary offence under the Vagrancy Law was
., tried together with the offences charged in
;. the® indictrment. There iis ho authotity for such
. . 4 procédure. There is. nrov151on in the
Crih1ha1 Justice Administration;law, Cap. 83,
22, for joint trials of. summdry ioffences in
certain c1rcumstances There is 1o provision
t joint trial of 1ndictable and -summary
bffentes This trial was. thereforé a nullity.

- .The appeal is allowed the convictions dare
N; duéshed and sentences set: asidei“ o

 The facts are fundamentaily the same as dn the instant case.
xfg
The Judgment was . terse and didactlc but the clear principle

enunc1ated there1n 1s that a JOlnt tr1allof 1ndictab1e and
- I T b '?
summary offences is a nulllty

» ¥

" In the 1nstant case, the learned Ch1efgdustice in deciding

.‘if LA

whether SeVerehce was proper in the paiticniar circumstances”
erred not in the progress of hls réasoning;‘int 'in his approach.
Fe caeafiy approéchéd the qhestion as one coneerded with whether
in the end, there was a miscarriage of~jUstioefdiWith?due deference |
to h1s careful reason1np, one can- only: arr1Ve§at that‘positiﬂn,
1f there was. 1n fact a valid trialg:\lt isca misconceptionits:!’
consrder theeeompla;nts under . these gronndsnas;failihguunderﬁthe
cateéory of a "niscarriage of justice;?riin mY;ViéW?“thﬁ proper

category is "a wrong decision in,Lawﬁdresn%ting,in@thé.trial being

a nullity In D P P. V. White  (suvpra). the-DriVystuncilbbadftd
consider the broad categories of. the, grounds on which .an: appeal.
may be allowed under Sectlon 14 of the Judicgture (Appellate
Jur1sd1ct1on) Act of Jamaica - Section 14 which reads: & .igg;gg
Coviction thait i17hy The spbbairiE: they
think that the’ verdiet of the juF§"should

be set aside on,thd: proufd. thit it 1& un-
reasonable or cdnnot be supported having

I/ s
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"regard té the evidence or that the judgment
of the court before which the appellant was . .-
convictéed should be set aside on the ground of
- a wrong decision:¢f any question of law, or : *
that on any gtround thére wds a miscdarriage of N
justice, and in any other case shall dismiss |
the appegaly’ C o

(2) Subject to the provisionsof this Act the
- court shall, if they allow an appeal against .
‘ conviction, quash the conviction, and direct
a judgment and verdict of acquittal to be
entered, or, if the interests 'of justice so
require, order a new trial at such time and
place as the court may think fit." o

In that cdse: - . IR cab

"The defendant was chdrpged ofi indictment with'
shooting with intent to do grievous bodily harm
and .illegal possession of a firearm. The jury
gave a majority verdict before the time required

~ by the Jury Act and that irregularity appeared
on the face of the record. The Court of Appedl. .
quashed the convictions but, since the ttrial was’
a nullity, the court held that it had no power
to ordetr a new trial urder section 14 of the
Judicature (Appellate Jurisdiction) Act.%..

in deiiyering the judgment of the Board, Lord Simon of.
" Claisdale said, (452):

. L
U
v A

"In their Lordships!' view both subsections (1)
and .(2) 'of section 14 are exhaustive. 'The
defendant's convictions were‘rightly set aside; .
' - but:'by TYedson of a wrohg decision of a question

- of law within the meaning of section 14. (1) of

 the Judikuture (Appellate Jurisdiction) Act -
viz., that a majority decision of the jury could ..
proverly be taken Yefore the lapse of one hour.
An error on the face of the record means an error..
in law. ‘(Alternatively, it ctould b2 congidetred
as a miscarriage of justice)." S ey

[ o
A
}

In this case’thefe had been a valid and proper: trial. to -
the entry of verdict but a wrong decision in law in accepting.an
invalid vefdict rendered the trial a'nullity. i

Just like the clear waters of a brook when they join the
muddy flow of the main!stfeam_fhe re;ultant:conflqeqce is.no
longer liﬁpid,lsq iﬁ‘1iké ménne;; wﬁen.?he_new,CategpryﬁC offences
Qere joinéd in trial to:the Caﬁegpfwa offences the whole pro-. -

S o

|
ceedings continued as a pullity. = . ... .o .. S \

ey .

ly )5



-49-

In‘every sense of the word there was a. joint trial of
indictdble offénces Withﬁédmmafi'offenéeEThndfin'my view the
whole tr1a1 becdme inseparably 71232§d ‘the facts in the instant
case render the positioh of the prOSecutzon more indefen51b1e

than in R, v. Brown. In that case it was the same judicial

personnel, the RésidehtyMég}str?te,Ja;b}ittthhﬁ;he was competent
to sit in-twp_distinéfﬁﬁnd diffefehtﬁjuriédiéfibnSg The procedure
for indictment wa§;$ummary1iﬁ the.sehéegfha&"iiﬂﬁés a voluntary
bill. Fere in the instant case indictable offences areitriable

in the Crand Court before the Chief Justice and a jury after a
propet committal on,é_préiiMindfﬁléianinétiOn;“ |

The decision in the jamaicdn case of R. .v..Brown is in

accord with good sense and with iné ﬁfinéiﬁlepfhdf a person in
the absence of $tatutory authorify cannot be 51muitaneously tried

in two dlfferent Jdrlsdictions* a fortior1 when, ‘as here, the

IR T

procediires dre so entirely dlfferent. The dec1510n in R. v. Brown

R ARSI IR SR AR AT

is clear, authoritative and applicable.
Fdr these féasonsvl ébncurTEdﬂin"Loid{né'{nat there was a
301nt tr1a1 of the defendants ahd thaf trlai was'd'nu111ty.
Becausé of my decis1on on. this qﬁesfion of nullity, it is
unnecessary to deal with the gtounds of appeal founded on dicta

in Pk v. Snencer and McLelsh (1§66) i0 W.I R 115, that the evidence

led in respect of those ‘offeénces beydnd fﬁe mag1strate s juris-
dictidn aid which would bé inadmissibie o the charges of

possession would be $o ptejudiciai ds fo deny the appellants a

'«.]‘,:A}.‘}.. ‘\A;."~q.‘- (RN

fair t¥ial. )

With respect to those prounds ar?ued by Mr. Ch1n See
criticising tle procedure ddopted by the 1earned maglstrate wifh
regard to the filing of his reasons for judgment and the comp1a1nt
that the réasons delivered in Couft materially differed from those
which were eventually filed, it is enohgh to say ihat tﬁose o

questions were raised before the learned Chief Justice and fairly

RS

v
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and adequately dealt with by him in. his. judgment, In any event

- it is unnecessary: to deal with them here having, regard to the

judgment and order. for a new trial made herein.,

In addition.to. the grounds,.of general applicability,N.{.
Mr. Chin-See for Suarez .submitted in effect that the Verdlct was

unreasonable hav1ng reoard to the ev1dence }e contended that

the evidence apa1nst the app11cant Suarez_in its totallty was

T

insuffieiehtjto prove, joiit oOSQeSSion With Gbnzalez and that

-f’ "

the "evidence if accepted was td the effect that ownership and

posséssionvwre exclusivelv il Gonzalez 1.r. Chin-See indug- .

triously adverted attent1oﬂ to thd bits of evidence involving

~ Suarez. As there is an order for 4 new trial it would be

impolitic to 1ndu1ge in any assessment of the evidence or 1ndirate
i RO o

the inferences that may be drawn. It 1s enough to say that the

adducible evidence is such that in the end the critical QUestion

for the Magistrate will be whether a sure inference could be
drawn that both appellants were in joint possession of the drug -

see R. v. Miller § Wright (1973) 12 J.L.R. 1263.

Finally, Mr. Chin-See urged thdat assuming the Court had
power to order a new trial on the charges of possession of the
cocaine hydrochloride they ought to decline having regard to the
circumstances of the case., In that regard he dadverted to the
fact that it would be the ''third ordeal' for the appellants;
the first trial had commenced on 20th April, 1983, and was aborted
on 6th May 1943 through no fault of the appellants. The re-trial

commenced on 11th July, 1983 and ended August 5, 1983 - and the

appellants were in custody since then. Further; Suarez in
particular, would be unlikely to meet the costs of representation
if a new trial was ordered.

Mr. Chin-See then referred to the Privy Council case of
Peid v, R, (1978) 27 W.I.R. p. 254 (an appeal from the Jamaican

Court of Appeal) wherein certain principles or guidelines in

deciding whether a new trial should be ordered were formulated.

g -—->
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In ordering a new trial this Coutrt has good reason to

be mindful of the judgment in Reid ¥. R. Whilé due consideration

must be given to the factors urged by Mr. Chih-See, regatrd must

also be had to the following impotrtant factor identified in
<:7 ‘Reid v. R. and applicable tb the instant case:

"(i) sbbesboobbiansosbocsisocsscociosnidtobbiibbiaid

(1) The intetest of justice that is served
b{ thé power to drder a new trial is
the interest of the public that those
persofis who are guilty of serious crimes
should be brought to justice dand not
escape it merely because of some techni-
cal blunder by the judge in thé conduct

[
TN

- of the trial or in his summing up to the.

jury",

of cocaine on March 22, 1983,

M

For these reasons 1 concurred in the appeal being allowed

and a new trial ordered in respect of the chargé of possession
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BOSS' JOA.
- on the 27th June; 1984, we allowed the appeals; quashed the

convibtions, set aside the sentences and ordered a new trial before a

different Magistrate. We promised then to put our reasons in writing and
(\}now du‘so.

The first trial of the two appellants; which was aborted,
ecommenced on 20th April, 1983, before a Magistrate. There were then six
accused persons before the Court. The two appellants were charged jéintly
with possession of cqgaihe; the first appellant was bharged.én a separate
charge of.possession of cocaine and another charge of offering to sell
cocaine; thers were two other charges charging all six accused with con-
spiracy to lmpért cocaine and conspiracy to export covcaine; On 4th May

(g}the prosecution told tﬁe Court that it proposed to offer no further evi-
dence against three of the accused and conceded that a prima faci:§;2d not
been made out against them - those three accused were then discharged. vOn
6th May the leafqu Magistrate disqﬁalified himgelf from continuing with
the trial becausé of what he said was the likely prejudicial effect on tﬁe
trial of a statement broadcast by Radio Cayman at the instance of the
Commissioner of Police. He stopped the trial and ordered that it be

commenced de novo before another Magistrate.

The rvetrial of the two appellants and one Cario Oswaldo
Hernandez commenced on 141th July, 1983, before another Magistrate and re-
sulted in the conviction of the two appellants on the chargés for which
they were before the Court, The third accused was dismissed on a no case
submission,

On appeal to the Grand Court the learned Chief Justice on

oth March, 1984, allowed the appeal and quashed the convietion in respect

/. of the charges of conspiracy to import, conspiracy to exporty effering

" to sell cocaine and possession of coeaine hydrochlofide on 17th February,
1083. The appeal against comviction and sentence in respect 6f the charge
of possession of the firug on 22nd March; 1983, was dismissed by the learsed

Chief Justice, and it is against that decision that they have appealed to
this Court. |

B L
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Having regard to the grounds of appeal filed T will first
refer to some aspects of the trial wthh gave rise to these grounds.>

At the commencement of the retrial on 11th July, 1983, the

charges which were the only charges agalnst them. Their consent to these
two charges being tried summarlly was neither sought nor given in faot,
the question of ¢onsent was not adverted to at all and no objectlon was

raised by the defence.

On the follow1ng day, 12th July, 1983, the learned Magistrat#
announced that he proposed to implead the appellants on further charges, M

by this time the first w1tness, Zuiderant had completed his examination- |

1
it
1
1i
B

in-chief. An qbjection was taken by counsel for both appellants but.:
after hearing'arguments; thé'léarnedpMagistrate decided to implead them. »
There were three further chargesﬁall,ofﬁwhioh affected the first appellantﬁ
but only one affectéd the other.appellant; When the charges were put both
appellants,’ o the advice of counsel, declined to plead and pleas of not

gullty were entered in relation to the three chargesa

Thé first additional”charge charged the first appellant with

unlawful possessfon of cocaineAhjdrochloride on 17th February, 1983, No

indication of the amount involved was given at the time but it later

transpired that fhibfchafgeprelated to 3 grammes of cocaine hydrochloride. '

The second additional charge charged the first appellant
with unlawfully offerlng to sell cocaine hydrochloride on 22nd March, 1983
again the amount involved was not set out in the charge but it appears
that the amount the proéegut;on hoped to prove in relation to this charge
was 70 kilogrammes. o

The third additional charge charged both appellants with
unlawful possession of cocaine hydrochloride.on 22nd March, 1983¢{ again
the amount involved waswnot stated but later in the trial the prosecution

announced that this charge related to 31 kilogrammes:of -the drugs

These three additional charges were substantially‘thewsamed”‘t

as the corresponding cherges in the earlier: trial with gome slight amend-

ments. As the learned Chlef Justlce pO:Lnted out these were not the same

1157

‘ appellants and the third accused pleaded not guilty to the two conspiracy ff

l




CTR

charges as those laid for the retrial had been freshly made out and
signed before a different Justice of the Peace; further’the earlier
charges wefeiformélly withdrawn by the prosecution. after thg pleas
haé been taken to the later three charges referred to above.. .

~ Mr. Muirhead in opening submitted that the fundamental
questioh s that of the jurisdiction of the learned Magistrate to try
the five charges; some of which he had no jurisdiction to try; and
that the charge of which his client stands convicted - possession of
31 kilogramhes of cocaine hydrochloride - is one which the learned
Magistrate had no jurisdiction to.try. There were a Qumber of grounds
filed and he dealt first with ground 4 which reads as follows:

"That the learned Chief Justice was wrong
in law in holding that the léarned
Magistrate had jurisdiction to try =
charge of possession of cocaine where
the quantity exceeded two ounces."

He went on to refer to section 5 of the Criminal Procedure

Code (Cayman Islands) which reads as follows:-

"5 (1) For the purpose of determining
the mode of trial before a court;
offences shall be classified into
three categories ab followsy

Category A - offences triable
upon indictment and
not otherwisej

Category B - offences triable
upon indictment {
which, with the con=>
sent of the prosecu-
tion and the person
charged (#ér all of
the pérsons charged
if there be more
than one) may be
tried summarily}
and

Category C°- offences triable
summarily and not .. .
otherwise."

Mri Muirhéad then adopted as a correct statement of the law
the statement of the learned Chief Jhstiée.af pégé 201 of the record:
"It ig perfectly clear fronm thhfh(secfion”r
5 (1) above) that unless the prosecution . .

and the person/s charged give théir con-
sent to a category B offence being tried

{)(ﬁ%
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"summarily the Magistrate has no juris-
diction to try it summarily. He must
proceed by way of preliminary inquiry.

. In my view that consent must be ex~-

press. Mere acquiescence is not

enoughi Acquiescence would obviously

not be sufficient where an accused )

person is not represertddi ‘I do hot

see how it can be any different if he .
( =~ - ig represented; Thé consént must . S
N come from both the prosecutor and the

N accused person/s: Without the corsétit o~

of both the Magistrate has no juris-
diction to try & category B -offenced"

He next referred to the Misuse of Drugs Law dnd the Misusé ‘of
Drugs (Amendment) Law, 1982 - Law 10 of 1982 = section 25 6f ‘which reads

as follows: o P : U k

"Notwithstanding the provisions of any '*
other section, where a person is , _
charged with any offence contrary to =~ =
this Law and such person is liable
(wV‘ upon conviction to be sentehced to' a
- term of imprisonment exceeding fifteen
years then such offence shill be
deemed for the purpose of determin;ng
the mode of trialj a éategory B -
offence in accordance with sectlon 5
of the Criminal Codei®t
In Part B of the schedule to’the Misuse of Drigs (Amendiéiit)
‘Law, 1982, Law 10 of 1982, there are¢ set ottt varioud offencéd rélating
to hard drugs and the minimum end maximum sentences’ t6 bé impésed on'a
first or subsequent conviction where the amount of the'drdg”iﬁﬂélﬁeifﬁf
(;Hﬁas more or less than two_ounces: TIm this schedule it 18 provided that
on a first conviction for the possession of more than two budtes of a
hard drug, (such as cocaine) there is a minimun seénterce Bf 3 yehrs & '
plus a fine of $10,000.00, and a maximum sentehce bf 15 years plus a
fine without limit as to amount.

Section 78 of the Criminal Procedure Code Béﬁs‘out‘fhé‘pbwers:
of the Summary Court where it has adjudged & sum to be phid én a ¢on-
__viction and states that a "sentence-of'imprisbnmént‘iﬁpdséé by a Summary

I" a o L. . L O ’
Q ~ourt for non-payment of a fine shall not exceed six monthsih =
The conviction and sentence uphéld by the Grand Court ralsted
to the charge of unlawful possession of 31 kilds 6f'édééiﬂévh§dr65 -
chloride (a hard drug) for which undor the provisiéns id part ‘B 6f the
schedule referred to above the maximum Sehitedde wds 15 yéard imprison<

ment plus a fine without limit as to amount, and if the Fine was mot =

Iy 1S9
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paid a sentence 6f impfisonmént;of gp éb'six months could be imposed.

On the bésié‘of fhese provisions.Mrs Muirhead submitted that
since the maximum penalt& for posgessing tWO QunCes nr more of cocaine
is fifteen years‘plus'a fine without‘any 1imit as to the amount, and
since the penalty4forvfailuré.to,ﬁay the fine imposed is imprisonment
for a periodhéf ﬁpjto six months} then theé maximum period of imprison-
ment fqr}ﬁossession-of two ounces or more of cocaine would be fifteen
yéars and six months; therefore, the subject matter of ﬁHE‘éppéal is a
category B-offence (since the maximum period of imprisonment for the
offence would be in excess of fifteen years) apd ag such the learned
Magistrate had no jurisdiction toltry the casey abs the consent of the
accused and the pyosecution‘were required to give the Magistrate
jurisdiction - and no consents were giv;nt |

He went on to say that if & person were charged and convicted
of possession of less than 2 ounces of hard drigs and after conviction
his sheet shows a pfevious conviction the jurisdiction woltld no longer
exist and the conviction would hdve to be quashed as the maximum senténce
would be 15 years plus a fine, thereby mhaking it & Céteggry'ﬁ'éfféﬁéé
which could not be tried by the Magistrate withdut donsent: In sﬁpport

of this submission he referred to Ri v. Beegby et al (1909) T KiB. 8&93"

In this case a woman was charged beforé justiceé with an offence
in respect of which, if it was a first offence; che wds lidble on
summary convigtion‘to be imprisoned for a term not éxceeding three months.
In the céurse of the hearing evidence was kiven by the prosecutich that
the defendant had been previously convicted of & like offehcé, and there-
upon she became liable on conviction to be imprisonéd for a term exceed=
ing three months. The justices, without giving her the option prescribed
by the relevant section of the law, convicted the defendant and sentenced
her to three‘msnfhs imprisonment. On appeal it waB held that the justices
had no jurisdiction to hear the case as ome of a:fifs¥"bfféncé, atd that§

as the JuSthes had not, upon the evidence of the previous Caniction B

belng given, asked the defendant if she wished to be tried by a jurY0 th@

conv1ctlon was bad,

I) I -t
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Mr. Kendall:for tne Crownvargued'thafrthis case was unhelpful
and that what thevLegislatnre'is sayingfis fﬁaknfaf the offence with
. which we' are concerned the maximum custodialisentence that can be im-
\vposed is 15 years and that thé provision f&r imprisonment for failure
to pay any finé imposed is not to be taken as imposing a further sentenoe i
of imprisonment asg it relates to an eVent which may or may not happen'
if the fine is paid, ne¢ question of 1mpriaonmen% over and above that

imposed will arise.

In support of this subm1551on the courh was referred to Rs v

Yool

Carver (1955) 1 A.E.R. 413- Here, the appellant was convicted at the
Pounty of London Sessions of permitting premises to be used as a brothel
contrary to section 13(2) of the Criminal Law Amendment Act, 1885, having
been convicted previously for a like offence, and was'sentenced to six
months impgisonment and to a fine of £200 with the alternative of a |
further sixpmbnﬁpe impriéonmént_in défault of.payment of the fines She
appeAled agéinst'senpénce on the ground thaf,ine total term of imprison-
ment, including the period fixed in default of‘payment.of the finey ex~
ceeded the makimum perioa of imprisonment allowed by the statute fér the
(;;ffence; it was held that, as £he'enactmenf.sta£ed the maximum punish-
ment for an offence to be both imprisonment not exceeding a specified
duration and a fihé;:ﬁﬁe_codrt_of Quarter SéSsions not only might impose
a sentence of the maximum‘term of imprisonment(and 8f a fine not exceed-
ing the maximum amount but also might fix a further term of imprisonment
in default of paymeht of a fiHQ;‘: |
THe provisions of Parﬁ B of the schedule to the Misuse of Drugs
(Amendment ) Law_of'1982 sets out clearly that the maximum term of imprison-
NEnt to be imposed is 15 yéars;‘in'sddiﬁion to this term of imprisonment a
fine is imposed wnich msy be paid, may be recovered by distress or may not
be recovered‘aﬁ all; in'the'leffer‘eVenf 5 senfence of imprisonment not
exceeding six mohths is imposed by the oourfibecauseg as Goddard Cids obscrved

in the above case:

/1L
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"If a person does not pay the fine obviously
it does not mean that the person with no

“‘money is to be in a better position than
the person who can afford to pay because it
would mean that if he could afford to pay
he would lose $200." : -

It seems to me thaf the maximum term of imprisonment for

possession of cocaine in. an amount exceeding 2 ounces is 15 . yefrs imprison-

ment and therefore having regard to the provisions df’section 25 referred

td‘abové, this offence is not a category B offence but a category C offence
and therefore triable by a Magistrate without consent. of the parties: -

I would therefore hold that the learned Magistrate had jurisdiction%
tg try the inférm;tion charging the appellants with possession of cocaine

hydrochloride on 22nd March, 1983, R o
This ground of appeal therefore fails. St

Mr. Muirhead next dealt with grounds 2 and 3 which read -as

follows: o T %

-t

12, That the learned Chief Justicey having
' found that the trial was a nuliity in
relation to all the other charges; whs - =%
‘wrong in law in déclaring and finding
that he could properly sever the
charge of possession oh the 22nd March,
1983, of 31 kilos of cocaine hydros ~
v chléride therefrom and that, accord-

ingly, there could be an adjudication.. '
in law thereon.

3: That the learned chief Justice was
wrong in law in ruling that the sub-
sequently added charge of possession
of 31 kilaes could in law be severed
and be or become valid; viz:

(a) Havihg correctly concluded that
the trial in relation to con-
spiracy to import cocaine hydro-
chloride and conspiracy to export
cocaine hydrochloride - the only
charges preferred against the

~ appellant at the commencement of
the trial ~ was a nullity and, " ‘c
accordingly, a nullity ab initio

_ and/or Ca S
(b) Having correctly, concluded that .
" the subsequently added charge of

’ offering to sell. was likewise a
v e i ! o nullity."

In support of these grounds he pointed out that the conspiracy
charges were the only charges before the Court at the commencement of

the trial and the Magistrate had no jurisdiction to try them: The

| 1L
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-to Mr. Muirhead, was that to a proceeding which was & hullity ab
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proceedings therefore commenced with charges in tegard ‘to which the
learned Magistrate had no: Jurjedlction, theﬂ in the course of the
trial a further charge'- offering to éel;'—'Was gedeéualthough the
Magistrate had ne jﬁrisdiction to try it at the same time the two
charges of possessionswére also added. Theé efféct of this, #ecording
gnitioawas;added-three 6ther charges: oné ¢f which the learned éhiéf
Justice :said the Magistrate had no jurisdiction to try, one'ﬁhéhMagie—‘
trate had jurisdiction to try, and the tiird (in his submidsiof) a

category B-offence, and .sa no jurisdiction in ths Magistrate to try

it without consent.

Several cases were cited although none weré directly in

point:

Tn Peacock veBell and Kendall (1668) 1 W.M.8: Sdunds 73

(p. 84), it is stated thate"

"the rule for jurisdiction is that nothing shiil
be intended to be out of the jurisdiction of a
Superior Court. but that.which &pseialiy
appears to be soj; and on the contrary nothing
shall be - intended to be withir ‘thé jurisdictidn
of an Inferior Court but that which is 80 ex-
pressly alleged.th

In the instant casé it was submitted that the inferivr court is

not empowered, expressly or at all, to embark' on the trial of category C

<~;Efences together with category B offences where the sofisents bf the de-

7"

N

S

AT
.

2 y . Croen M PO -~"$‘* .
fence and the prosecution have not been giveéen: ;

It was .further submitted that the same dourss should havé beén

adopted in the instant case as was adopted in thé case of Eféhgﬁyﬁhe'ﬁ;

Evans (1962) 1 A,E.R., 446: three informations wefe'pféféfré&faééiﬁé£ €ﬁé
appellant, Brangwynne; at the trial counsel intimiteéd that the defemce

desired the charges to be heard separately; the justices being of the

oplnlon thet the informations as laid were ‘good and that they had a‘ h

/\;scret1on whether to try the. charges together or separately; decided to

try the’charges together. They heard the eV1dehce, convicted thel
appellant on each charge, fined him on the first chargeée ahd ordered him

to pay costs on each of the other two charges: On appéal parker C.J.

in the course of hie judgment allowing the appeal (at p. 442) said:

/v 1 L3
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"it seems to me that the convictions on these
three information were reached contrary to
law in the sense that the procedure which
the justices adopted ought never to have been
adopted and, as it was contrary to law) thé
only course which this court can take is to
_quash those convictions:i'

The next caame referred to was R, vs Olive (1942) 2 ALE.R: 495 -

the appellant, who was convicted of conspiracy to defraud &nd also .of

obtaining money by false pretences, appealed against thesé con¥ictions

on the ground that he had been tried simultaneously on two indictments:

In allowing the appeal, Tucker J. stated, inter alia,

"if there are two indictments ....they catnot be "

tried together and any so-called trial at

which such a procedure has been adopted i5 a

complete nullity. There is no jurisdiction to

proceed in that way at all.®

Mr. Muirhead submitted that this case clearly demonstrates

that where the proceedings are a nullity by viftqé,bffgqméthihg taking
place with regard to which there is no jurisdi¢tios, tHé so-éalled"

conviction must be quashed:as there is no room for any other course.

The case'ofgbnanuel v. Cox 10 W,.I:R;, 560, on which the

learned Chieff&ustice felied, was dealt wiﬁh and distiﬁguished by Mr.
Muirhead, who submitted that this case ias‘decided‘éﬁ the specific
statutory provisions of St. Lucia; and that the learned Chief Justice
fell into error by treating this case as if the provisions were pro-
visions of the common law or of gemeral application. Ia thik case in
St. Lucia the appellant was convicted on three charges: oné for belng
armed with a dangerous weapon to wit, a knife, with intént &b commit
an ;nlawful act; the second, assault on a police constabl8 it the
execufion'of ﬁié duty; the third, resisting lawful arrést: Theré &éré
three charge sheets and he alone was charged on each of them: Another
man called Marcus Montclair who was also an appellant was charged
separately with three offences ~ assaulting a police constable ifi the
execution of his duty, wounding,and using obscehe lahguage. The
magistrate recorded in his reasons for his decision that application

was made by the prosecution to hear the charges againist both the

defandants together as the charges arose out of thd same incident, Bnd

o
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that this application was put to the defendants who indicated no
objectionm to-it., He proceeded to hésr all six chatges together anhd
convicted the two defendants.

Ih response to the court's inguiry as to the authority em-
powering the magistrate to hear all the complainta togeﬁhéf;vthéf
Attorney General referred to s: 1978 (2) of the Criminal ééaé;jbapa
250 (St. Lucia); but conceded that it had only a limited application’
to the circumstances of this case. ~Section 19078 (2) states:

"(2) where there are similar séparate conl-
plaints by one and the same complainant
against separate defendants in respect of
the same matter the Court may; if it thinks
fit, hear and ddterminé theim at one and
the same time."

The courf held: (1) making use oflobscene language within
the public heaiing is quite obviously not an offence similar to assault-
ing a police .constidble in the exeCufion of his duty; there was therefore
no authority for the maglstrate to hear all the complaints together;

(2) in the circumstanceay only the twd cases against the de-
fendants for assaultlng*the.police cohstable ih the exécution of his

duty were properly heard together, accordlngly the appellant‘s con-
G UV 1Y

v1ct10ns oh theé Tirst and third charges must be set aside but his con-

viction on the second charge for assault w111 stand

Quoting this case w1th approVal the learned Chief Justice
said:

"In principle there is no real distlnction
betwcen that case (Emmdnudl vi CoxX) aifid this
one. So much of the trial as was within
the jurisdiction of the magistrate was
held to be valid. 8o mich of it as was
outside his jurisdiction was regected As
null and void. Although that is not how
it was expressed in the judgment that was
the ocffect of the decision. With respect
that seems to be a sound and acceptable
approach which does not allow technicali=

ties to defeat the merits and Justlce of
~a case."

Mr. Muirhead referred also to. Francisg Bain v. Commissioner of

Police (1971) 17 W,I.R. - 386 ~ a case from Grénada the apptllant was

charged with three offences: (1) driving a motor vehicle without a =

permit, to which he pleaded guilty (2) that being the owner of a motor

[ )i s
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vehicle, he used it on the Lagoon public road without having obtained
the relevant license, (3) that being the owner of the motor vehicle;
he used it on the same road without having in force in relation thereto
a policy .of insurance under the Motor Vehicles Insurance. (Third Party
\ jﬁsks) Ordinance. He pleaded not guilty to charges (2) and (3) and
‘/vrhe magistrate proceeded to hear them together,. The:appellant was

unrepresented. After hearing the evidence the magistrate convieted

him and imposed sentences in respect of the three chargeés:

On appeal it was pointed out that there: Was n& record in the
magistrate's notes that he had asked the appellant whether he con-~
sented to the charges being heard together orrthat,the appellant con-

sented, as required by section 82 (3) of the Criminal Procedure Code

(‘ )f Grenada) which provides that:

"where two or more complaints are made by one
or more parties against another party or S
parties and such complaints refer to the
same matter such complaints may, if the b
court thinks fit, be heard and determined
at one and the same time-if each defendant
is informed of his right to have such com-
plaints taken separately and tonsents to = ¢
their being taken together.,"

In his~judgment, Lewis C.J. distinguiShed-Enm&nu&lv.Cox and ‘

stated:
\ , .

&~j "the provisions in the Criminal Code of St.
Lucia referred to in the other case &ited
by learned counsel, Bumapuél v, Cox, are
not similar to those of Grenada, for
there, the descretion is placed entire-

. ly in the hands of the magistrate as to

. whether or not the cases should be
taken togéthHer.! !

The court went on to find that‘fhe megistrate's jurisciction
had not been clearly established as the recdrd.of the ?roceedings aid
not disclose that the hagistrate had asked the appellaﬁt whether he

“fsented to the chargee being heard‘together‘or that the appellant
had consented and on.thet ground (ac well as andther) allewed the

appeal and quashed the convictions. b T

Mr. Muirhead then submitted that section 5; Criminal Brod '
cedure Code.of the Cayman Islands is totally'differehﬁ‘ffbh’éeékioﬁ“

1078 (2) of the.Criminal Procedure Code of St. Lucia éhd:that‘bther‘”
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provigions of the st Lucia Code have no counterpart in the Code of

the Cayman Islands; further, the decision 1n§pmnnnal V'Cox was

based on the provisions of the Code in St. Lucia and in the light of
the differences between the prov1u10ns of the Code of St. Lu01a and

that of the Cayman Islands no prin01ple can be extracted from that

case which would be applicable to the 1nstant appeal, more particularw

ly as the common law was excluded from the provislons of the Criminal
Procedure Code of St. Lucia.
il

Another case referred to was Harding v.Ragjattan (1959)H

W.I.R. b3l " the headnote of which reads as follows'

"Section 60 of the Suymmary Jurisdiction (Pro-
cedure) Ordinance; Cap. 15 (Guyana), em- - .
powers a magistrate with the consent of the
accused to deal summarily with an indictable.
offence which is specified in the First
Schedule to the Ordinance if certain condi<: ¢
tions are fulfilled. The offence of accessory
after the fact to an offence is not ore-of
the offences specified in the Schedule: The
appellant H. and one C. were charged indict- '~ o ‘o7
‘ably on one information, H. with the offence
of embezzlement by public officer, contrary
to s. 191 of the Criminal Law (Offences)

Ordinance, which is one of the offences

specified ‘ihbhe Schedule to the Summary
Jurlsdiction (Procedure) Ordinance, Cap: 15 -

ahd C with the offence of accessory after

the fact to the offence with which H. was - e
charged. On the applicatist of the prose—

cutor under the provisions of section 60

of the Summary Jurisdiction (Procedure)

Ordinance Cap. 15; that both.eharges be: '~

dealt with by the magistrate summarily,

both. the appellant and C agreeing therets &= -
aftér having been informed of their right

to trial by jury, the magistrate proceeddd °

to hear and determine the charges together
summarily. C was found not guilty on the '
charges laid against him and was dis-

charged while the appellant H was found:

guilty of the charge laid against him.

The appellant appealed against his con-'

viction and it was held: (1) it was not

competent for the prosecutor to apply for

the offence of accessory aftcr the fact

to be dealt with sumnarily rand net com=s - - oo
petent for C to elect to be tried summari-

ly nor for the magistrate to deal summari- -

ly with the offence charged against Cj

(2) although the charge against C was '~ -+ - 7'
dismissed the joint trial of the appellant
was a nullity.". _ _ sl

"

In allowing the appeal, Luckhoo Js stated:’

"The procedure adopted by .the magistrate - R
in dealing with the offence charged
against C was wholly irregular. 1In




"our opinion the joint trial of both
offences was a nullity for the redson
that it was not competent for the offence
¢chargédibgainst ¢ to be tried summarily.
It is also in our opinion immaterial
that the charge laid against C was dis-
mlsSCd."

The learned Chief Justice had allowed the appeal by the first
appcllant in respect of the charges of conspiracy to import, é&on-
splracy to export and offerlng to sell - all category B offences - on .
the ground that the magistrate had no jurisdiction to try these charges
without the necessary consents. T have earlier referred to the judgment

of the learned Chief Justice in which he relied onExnunucl, ¥«Lox and

held that in the instant case so much of the trial as was within the
jurisdictioe of the magistrate was valid, #nd so much as was outside

<;jis jurisdiction was rejected as null and void{ following on this, he
eevercd the trial of the charge on which the magistrate had juris- -
diction - possession of cocaine hydrochloride —‘from'the purpofted
trial of the charges of censpiracy and offering tp'seii, on which the
magistrate had no ﬁurisdictien.

It will be noted that apart4frmnﬁmmununlﬁ% Cox the other cases

cited do not support the severance of the cherges; Can they be dis-

tinguished? In Brargwynne v;Evans the magistrate heard all three in-

(;;}rmations againsf the appellant together and‘fepnd.fheiappellant
guilty on all thrué informations; the convictions wére gquashed because
the consent of the appellant was not sought as requiréd by law: Here
the magistrate had jurisdiction to ery each informaﬁion'separately,
but the Court held that thé only course .to be édoﬁted was to quash the

convictions on all three informations because the prdCedure adopted

was contrary to law:

7 In R. v. Olivo the appellant had been fried simultaneously on
w0 indictments and as two indictments canﬁot be'tried_together, the
conviction was quashed because the trial at which such a procedure is

adopted is a complete nullity,

In Francis Bain v.Commigsioner of Police, contrary to the
provisions of thé Criminal Procedure Codey two informations against the

appellant were heard together without his consent and the convictions

were quashed, again because of the irreéuiarity in the procedure.
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The case of Harding v Ramjattan was distinguished by Mr.

Kendall who pointed out that there the two defendants were charged

on one information and the charges could not therefore be #:vered;
but Luckhoo J. in his judgment made it abundantly clear that the pro-
sedure adopted by the magistrate was wholly irregular in that a
summary matter had been tried with a mattér whi¢h could not be dealt

with summarily - even with the consent of the defendants.

In the instant case the trial was #&ommenced by the learned
magistrate on two charges without the netessary jurisdiction to try
either, Subsequently the appellants were pleaded on three charges of
which the magistrate had jurisdictioﬁ to try the two charges rélating
to possession but no jurisdiction to try the third charge relating t»
offering to sell cocaine hydrochloride. Of the two charges of possession
the learned Chief Justice allowed the appeal on one as thete was no
sufficient evidence to support the charge; the appeal agaitist con-
viction on the other charge of possession was dismissed by the learned

Chief Justice who relied on Emmanuel v Cox and held that the trial on

this charge could properly be severed from the trial of the other
charges.
With respect to the decision of the leatrned Chief Justice. it

seems to me that Emmanuel v Cox was decided on the special provisions

of the Criminal Procedure Code of St: Lucia and in relying om it for
the purposes of this case the learned Chief Justice fell into errory
The other cases to which reference has been made above appear to lay
down that where the procedure is irregular or there has been a trial
by a magisﬁrate without the necessary jurisdiction so to do; then such
an act constitutes an irregularity which has the effect of rendering
null and void the trial which has taken place; in any review of such a
trial the appellate tribunal will quash the conviction and set aside
the sentences as the whole proceeding has been a nullity. It is not
open to the court to sever a part of the proceeding in respect of a
particular charge as the entire procecdings have been tainted by the
irregularity which bhas taken place.

The appeal therefore succeeds on grounds 2 and 3.
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Mr. Chin See followed Mr. Muirhead and made further sub-
missions on the other grounds of appeal with whieh T -need not deal
having held that the appeal succceds on grounds 2 and 3: He thenh went
on to submit that if the Court allowed the appeal it ought not to
order a re-trial or a venire de novo as the trial had not validly
commenced and wés no trial at all. He agreed that the Court had
power to order a new trial but argued that the Eourt ought not to
exercise its power and order a new trial taking inté account all the
circumstances of this case. He referred to cases in support of his

submissions.

In R. Vv, Rose et al (1982) 2 A;E.R. 731 the headnote reads:

"The respondents were variously charged with
murder and attempting to pervert the course
of public Justlcc. At the end of the trial
and after the jury had retired the judge
privately sent messages to the jury through
the clerk of the court imposing a time 1imit
within which he .required them to reach a
majority verdict failing which he threatened
to discharge them., ™The jury convidteéd the
respondents by a majority of ten to two.

The respondents appealed against their con-
victions, contending that the judge had
applied improper pressure on the jury to
reach a verdict by the imposition of a

time limit., The Court of Appeal allowed
their appeals on the ground that there had
been a material irrepularity.in thé pro--
ceedings which required that the verdict be
quashed but it refused to order 4 vchire de
novo for which the prosccution applied."

The Crown appealed, contending that a new trial ought to have
been ordered and in dismissing the appeal it was held that:

"where in the course of a trial that had been
validly commenced there -was & material
irregularity between the time the trial
commenced and its conclusion with a judgment
of conviction following an unequivocal ver-
dict of guilty by the jury, the Court of
appeal had no jurisdiction to order a new
trial by the issue of a writ of venire de

novo but was required to quash the con-
viction "

This case may be distinguished from the instant case as it had
been validly and properly commenced and the irregularity took place at
the end of the trial whereag in the instant case the 1éarhéd magié-
trate had no jurisdiction to try the charges against the éppeiiénts

and the irregularity existed from the commenceéemeiit of thé tHid1s

l 170,




N

- 67 -

In Reid v, R. (1978) 27 Wi¢I.R: 254 the Privy Counc¢il set out

the principles to be applicd in deciding whetheér to order a hew trial

the headnote reads:

"The appellant was convicted of murdery the
case against him having turned upon his
identification by a single eye witnesd:
That witness admitted that she had heard a
description of him at a daté which sBhe had
identified as being between the murder and
that of the identification paradei She
; was asked no questions to throw light upon
what characteristics had featured in the B
description of the appellant that she had o
‘heard and what part if any the description '
had played in enabling her to identify the
appellant. The Court of Appeal allowed the

appellantt!s appeal but, by a magority,
ordercd a new trial u

On appeal to the Privy Council hgainst %he order for a new

trial, the appeal was alloweds . It ie unhecessary to refer to the reasons

given in the judgment as this casc is onc in which thére was a valid

t

trial - as in R. v4Rose ¢t al rbferred to ﬂbOVO - whéreas the instant

case was one in which the 1earnbd magistrate had ho jﬁrisdlction.

In neither of the above cases had the trial been a nullity and

so they do not offer much assistance in the instant case.

In R. v.Donald White (1976) 24 W.I;R.'ﬂSQ théiapplicant wag Cone
victed by a jury on two counts of an indictment chargihg him with shoot-

ing with intent and illogal possession of a firearm. Several grounds of

appeal were filed but only one was argued, viz.; that the verdict of the

jury was an imperfect one and therefore the trial was a nullity: The

Crown did not secsk to support the conviction. Thé éﬁpéal was allowed
and the convictioné and-scntenges set asidei. At the hearing of the appeal

Counsel for the appeliahf argued that the court did not have the power

to order a new trial where the trial had been declared;a nullity. The

court did not therefore order a new trial nor did the court order a

verdict of acquittal to be entered.

In the course of his judgment Zacca J.A; (as he then was) dealt
with the question whether the Court of Appeal in ﬁaméibéthéé;hhe bbWeriﬁo
order a new trial where a trial has been declardd a nullit& hhd con-

sidered the following authorities, inter aliai S
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In R. V. Winston McDonald and Clover Haye (1969) 14 w.I.r. 11,

the court of Appeal of Jamaica declarcd the trial to be a nullity and

ordered a new trialj Henriques P. there stated:

"The trial having been declared by this
Court to be a nullity, theré has in faét
been no trial., The court therefore; in the
interest of justicey orders a new trials" -

In R. V. Monica Stewart (1971) 17 WiI:R. 381, the Court of

Appeal of Jamaica declared the trisl a nullity but did not order a new
trial. The order of the Court was tc the effect that the appeal was
allowed, the conviction quashed and the sentence set aside.

In Roberts v. R. the Court of Appeal of the West Indies

Associated Btates declared the trial to be a nullity and ordered a new
trialo

In Deokinan v. R, (1965) 8 W,I.R. 209, the British Caribbean

Court of Appeal held that the trial was a nullity and therefore there

could neither be judgment and verdict of acquittal, nor an order for =

new trial, Archer P. there stated:

"In this case the trial has been a nullity,
that is to say, there has not been-a trial at
all. There can, therefore be neither a
judgment and verdict of acquittal nor an
order for a new trial. The conviction is
quashed and the sentence set aside;"

Having considered the various authorities Zacca J.A;, went on

to says

"In the present case under review, the trial
being a nullity, there has not been a
trialsies By section 14 (2) of the Judica-
ture (Appellate Jurisdietion) Acty the
court in quashing a conviction must either
enter a verdict of acquittal or; where the
interests of justice so require; order a
new trial. Although there is a conviction

<;7“} recorded against the applicant; the trial

being 2 nullity, this court in quashing
the conviction could not enter a verdict
of acquittal. There having been no trial
we are of the view that the court cannot
order a new trial. We are therefore of
the opinion that the order made at the
conclusion of the hearing of the appeal
was the correct order to be made. The
effact of that order is that the appli-
cant has not been effectively tried on
the indictment,t
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It secms to me that in the instant case; as the proceedings
béfore the learncd magistrate were a nullity, the appellants have not
been effectively tried on the informations laid against them and there
should be a new trial before a different magistrate.’

I would therefore order accordingly.
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