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BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE WRIGHT; J.A.
THE HOW. MR. JUSTICE FORTE, J.A.

BETWEEN GRANVILLE GORDOUN 18T DEFENDANT/APPELLANT
&ND ADELAIDE GORDOH 21D DEFENDA&T?APPELLANT'
ANDH‘ WILLIAM VICKERS 18T PLAlNT:FF/RESPOEDEﬁ@'
AUD LUCILLE VICKEKS 2ND PLAINTIFF/RESDONDNET

Mo, Dougias Leys for appeilants instructed

by iyers, Fletcher & Gordon, Manton & Hart

Miss Hillary Phillips for respondents instructed

by Perkins, Grant, Stewart, Phillips & Co.

February 5 and March &, 1990

ROWE, P.:

The respondenfs'brought én action agéihst the
appellants claiming possession of a parcel of land situate
at Belmont in Westmoreland, an injunction restrainiﬁé‘the
defendants from remaining on the said landsy"meSne piof*ts
and danages fou trespass and conversion. It was alleged by
the respohdents that the Statement of Claim was servedrupon
the aéﬁellan;s' attorneywatnlaw-cn the record. In default
of defénée; a default judgment was entered on May 13, 1988.
The ap?éllants sought to have the default judgment set aéide
on the ground of irregularity. On June 15} 1988, Langrin, J.
dismissed the application, holdin§ that the appellahts had
net satisfied him of the iiregularify of the judgment. The

appellants sought and obtained leave to appeal against this
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Créder. This appeal was not pursued.

By motion dated June 24, 1383 che appellants renewed
their application to Strike out the default judgment of
May 13, 198&. This application came before Harrison, Jes who
dismissed the appl;Cd+1on on the ground that Lan Linp J,g'in
a Court of Co-ordinate jurisdiction, had ddjﬂdlCaLea on the
issues :ﬁiseﬁAand_on the meriis hLad dismissed the application.
Again the apééilaﬂ£s=challenged the deer of the trial judge
by liotice of Appéal datad Deptember 9, 1LSH8. SBunions wab

issued by the Registrar to the parties to settle the Record
of Appegl and fﬁis was done on Octobei 13, 1933,ﬁ Dyr. Bernérd
Marshall iﬁstructed by B. E. Frankson & Compahy appeared for
the appellants while ﬂ‘gg.ﬂcnise Kitson reprééented the
respondents.

Cn a perusal of the Supisme Court files, il was
discovered on the settling of the Recordfthat the ﬁotice*of'
Motion to set aside the default judgment and .all.subsequent
proceedings datedl July 19, 1988, the affidavit of Richaxr
Brown sworn to on 15th July, lQuop the furcher affid avit of
Donovan Foote sworn Lo on the 12 th July, *989 were not on
the Jupreme Court file. The Registrar nevertheless settlgd
the Record ana advise& counsel to endeavour to assist the“
Supreme Court hegL try to locate che nissing docuwents. It
is to be cbserved here tha* all e missing &ocumenﬁs ha&
been filed Dy Lhe appbllanuu‘ torneywaﬁ—law.

_nule 3C(1) of the Couit of Apgeal Rules, 1982,
wandate that “the ppellanu shall Wlhhln six weeks from bhe
Gate when the appeal 1s broughL or w;th;u such extended lee-
as may bb granted by +he Court or a Juuge, file the Record
Lowﬁ_her witle fou; copies Lhereof for the use of the Judges
andg the Reglstrar . Within this Rule the Reccrd =hcu1d hava
been flled on or beforc Gctobexr 20, 198G6. mothlng was done

dnt;l JLne 44, 1909 when an dppl;catlon was naue to a Juuge
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of this Court for an extension of time within wiich to file
the Reccrd. It came on for hearing on July 11, 1989 and was
adjourned sine die as [y. Marshall,who then appearved for the
appellants,subnitted that he was not briefed to deal with the
cbjections taken by the responcenis to such an extension.
The application which waz ve-lisced for Qctober 17, 1989 was
disnissed for want of prosecution as on that day the respondents
were represented but net so the appellantis.

& final effort was made on January 12, 1350 when a
fregh lutice of Motion for extension of time was filed by the
atiorneys who now represent the appellants returhable for
February 5, 19%0. Upon hearing counsel for both sides we dis-
missec the appliceticn with costs to the respondents for the
reason§ contalned herein.

The excuse proferred in the affidavits supporting
the Hotice of Motion, for the non~represcntacion of the
appellants on Octeber 11, 1985 is that counsel who had been
briefed to appear was delayed in the Court of Appeal and
attended Chambers after the list had been completed and the
adjournment taken for the 4ay. The substantive cause of delay
in filing the Record was said to be the inability of the
Registry of the BSupreme Couri to locate the documents”which
were missing from the file and the tardiness of the Registrar
of this Court in providing the appellant with a list of the
documents co be included in the Record. IL was submitted on
the part cf the appellants that they had a strong case on the
mesits and that in all the circumstanqqsg the Court should
grant the Motion. Mr. Leys xelied upoﬁ a decision of Master

Chambers in C.L. 1700/47 General Motors Corporation v. Canada

West Infiles Shipping Co. Lid, - Essays on the. Jamaica Legal

System 1660-1273 -~ by H.V.T. Chambers page 5.
Section 258 of the Judicature (Civil Procedure Code)

act, efables a Couri or Judge to set aside any Jjudgment
g g
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obcained by defaulc upon terms as to costs . Or othe;wise. The
Giscretion given by the section is wide and unfettered. Of a
similar provision in R.$.C. Ord., 27 r. i3, Lord atkiﬁ.said

in Evans v. Sartlam (1837) 2 211 E.R. 646 at 650:

7 ayree tnau, bouh ®.S5.C., Ord.

13, r, iU, «ng R.5.C., Ora. 27,
. 15, give a uiscreilonary powe
vo the judge in Chambers 1o set
apide a default judgienc. The
disciecion is in terms uncondi-
tional. The Couris, however,
have laid down for themselves
iules to gyuide them in che normal
exelcise of theis discretion.”

Gne such rale is that an applicacicn to set aside a defaulv

judgment should be supported by an affidavit of merits -~

Ramkissoon v. Qlds Discount Co. Ltd. (1901=-52) § W.Li.R. 733

svans v. parclan isupra). Tnis fuie is supportive cf the

t’:

gu*d;ng yfiﬂC’Dlg formaiaced by Lord Atxin in Evans v. Bagoiblam.

“The pklnc1ple oov1ously is tha
anless and until the Couct has
pronounctd & judgment upon the
merivs or by consent, it 1 To
have tche power to revoke the
expressicn of its Coercive power
where that has been obtained only
py a failure to lOlLOW any oi the
rules of proceduic.” '

Doés this mean tiatc a litigant can make repeated
ng vo i Court'éo'set aside a default judgment,
i the évent that his first oy subscguen: applicatiou(s) have
been refuseds

in poinciple the character of the Jjudgment will
no+ change pimply mecause an applicaticn to seuv it aside has

failed. And thatv application may have failed for any number

of reagong. iu the Geneval Motors Covporatiun v, Canada West

Indiey Lhipoing Co. Lid. (gupcal, whg first application
fajled due toc che absence of an affidavit on the mesics from
a comgptznt witness. It may fail because the Court is satis-

5

I
o

fied taat the applicani has no arguable defence. In the

two eyemples, if a second application to sev aside the default
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judgment was made, unless new material was available to the
Court, in all likelilioow, the discsetion would be exercised
in exactly the same way as in the earlier applications.
The guesiiou, however, 1is wilether the Court would
snave jusisdiction tb hears the second or subseguent application.

~%

I Vehicles and sSupplies Ltd. et al v, “ne Iinlnttx of Foreign

Affairs Toade and industry 3.C.C.A. 10/¢9, Carey, J.ua.. with

wihom Forte, J.A. expressly agreed, expressed the view that
it Was open to & juuge o review cx-parte corders made by
himself oxr any ocher judge of the Supreme Couri. He relied

upon the judgment uf Lord Denning, M.X. in Becker v, HNoel &

Anor (1971) 1 W.L.R. %3 and continueds:
"It is plain, thercefore, that a
judge in the Supreme Couct hus

an inhevent jurisdiction co set

aside or vagy an order made

ox parte bul also wicre leave

is.given:ex pasie, e nay also

revoke Lit. He may do o Wwhede o

new maitters ave brougnht o ias

attention either with respect
to the facts or the lawv. The
woue basis, cherefore, of the
exeircise of whis Jjurisdiciion

O review hLis Oown pPrevious osder,

L5 hL.. new aaiaecial PEOQ“CCQ

whicu shows that che situavion

has zo drastically Chdng&d that

he should dissolve hiily ocoder.”

I think chat the reasoning of Carey, J.A. above,

can be us;zulLy wpplied in an endeavour o deieriine on

what ggne:al lines a Court ought o exercise lis discretion
witen called upon Lo decide a second or subseqguent applica-
tion to set aside a éefault judguent. fMaster Chambers in

General Morowrs Co-ooration V. Canava West Indies Shipping

CO: Ltd; {supru), Wos in no doubt wnat second and st ubseqguent
applications couuld be made to the Court to set aside a
default:ﬁudgment. He saids

“cu,. thd co;ruct principlas as

Lie bub3ecc ssoseway; are that

unvld the matter wilch caused
the sult to come before thw
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"cours in the fiist instance;
i.e, until the subject mattexr

of the suic, has been gone inco
by a court of competenc juris-
diction, any judgment oy cefault
may be set aside if the proper
application is made,

To put it enother way, uniil the
suit nas been tried, the Court

- can alvays exercise its discre-
»ion whether or noi to set aside
a defaule judgment. .o '
wo puc it another way, tvhe Courtc
may in the exercise of 1ts dxs-
crecion relieve the befendant of
the 'punishment’ meted out Lo

nim for his, omission, tardiness,
negligence or what have you,
provided ne begs, pLays of pleads
in the proper manner, whather it
fouk haim L{wo OF LOre OCC&IiONs to
beg Or pray properl¥. sesesssss

-

T san Im 1 .
in the 1li

e

ht ¢of the extens

ve width of the discretion
with which the scacute has clothed the judge.in secuion 258 of
the Civil Procedure Code, I am vi the view that Masy
Chambers correctly decided chat It 1s open e a defendant
against whom a default judgment has Eegn «heered tec make more
than one application'tc have it set aSLGG, This does not mnean

that the Court is powerless Lo curb an abuse ©

Fi

.C8 process,
nor docs it mean chav a cefandant againsie whom & default
judgment has been vegularly entered can make rupeated applica~
tions to have it set aside withouc adducing new relevant facces.
There is a discretcionary power im this Court to
enlarge the time within which aﬂ_appellant must file the Recbfa
of Appeal - Rule 26{1) and Rule % of ihe Court of appeal Ruies,
1903, This discretion must oe judiciully exercised and with

care so0 as to ensure that no injustice 18 done to any of the

pauvties .n the case - Woighe v. Salmon (19vd) 7 W.L.K. 50. rt
is intended thac the Rules of Court shoulu be scrupulously
obeyed and that the tiwme schedules proviuved should be mainvained.

Lord Guest in delivesing the jucggment of the Pxivy Council in

Rainam v. Cumarasany (1954) 3 All E.R. 933 ac I35 saids
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"The rules of court must, prima
facie, be obeyed, and, in order
to justify a couri in extending
the time during which some step
in procedure requllea Lo be
taken, there nust be some mate-
rial on which the.court can
exercise its uiscretion. If
che law were. ocherwise, -a party
in breach would have an ungua-
lified zaght to an-extension of
time wiach would defeat tche
pusrpuse of the rules which i3
6 provide a time table for the
conduct of litigation.® ‘

-

Applications for extension of tuwme to file the
Recoru of Appeai have been cousidered by this court on

numerous vccasions. :h City Printery Ltu. v. Gleaner Co.

Ltd. (1968} 10 J.L.R. 500, theve wus a lapse of cwo yearss
between the filing of the Notice of Appeal and the applica-
cion by the Respondent. to have the appeal dismissed for want
of prosecution, in that the Record of Appeal had not been
filed. Yhe Court Leld that ﬁhe'delay was inordinately long
and was not excused by che solicitor's explanation that staff
changes and & change of office had occasioned the delay.
Reliance was placed upun the judgneni of Loxrd Guest in che

Ratnam (supia) case. Brown v, Neil (1972} 12 J.L.R. 499

concerned the extension of time for the filing of Notice and
Grounds of Appeal. ic¢ wayg held chats

"Where the Court of Appeal is
moved L0 exercise ity ulscre-
tion in favour of an applicanc
in ovder to enable hiwm wo file
notice and groun& of appeal
oui of time, it must be shiown;

(i} rhat &t all material times
thiere was, in the appli-
cant, & serious continuing
-intention to prosecute his
appeual;

o
| =5
N

that his appeal is possabseu
of merit to which the courti
ghiould pay heed; and

{iii; tisai che delay in weving
the court i1s understandable
and excusable.®
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These conditions, it was held, should be based on a sub-
stratum of facet.

Wine monchs e1apseu batween Lhe set l*ng of the
Record and this first appllcauzon for che extenscion of time,
it is wholly unacceptable for the applicant'to say that his
atterney was awalicing the list ot docunents to be included
in the Record from_tne:Registrar of <chis Court. It 1s
equally.unacceptable for the applicant to find cover in the
shadow of the allegation that ceriain documencs filed by him
were noic on che Court files. lie had it within his power teo
file duplicate copies of the several affidavits. In all the
circumstances, cherefore, even if it could be said that there
was merit in the appeal in the sense tnat Harrigon, J. had
jurisdiction to-hear and deteumine the notion before him to
s¢¢ aside the défault judgmenc, it is unlikely that he would
have exercised his discretion in favour of ‘the applicant.
Exhibited to the aifidavic of Mrs. Kitson swoixn to on
February 2, 1990, is a photocopy of an agreement signed by
the applicants in whick they acknowledged receipt of the full
purchase price for the property, the subjecc matter of the
1itigation; A Court would be disinclinew to grant celief
in circumstances where the applicant appeared to have no
aoguable derence.

in cur view, the delay in applying for the extension
of time to file the Recoré*is inexcusablef Addicionally,
the affidavitc in_suppaft of the application is unmeritorious
Accordingly, the application o extend cume within which to
file the Record was refused with costs to :he respondenis

to be agreed or taxed.
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