BUPREVME COURT _LIBRARY,

KINGSTUN o L
JAMAICA” . oocu A
Mﬁ{tﬁw Roele e

Ve

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMHON LAW

SULT ~O. C.L.G. 240/1983

BETWEEN JUNLE GOULBOUANE . PLAINTIFF
(ADMINISTRATHRIX OF ESTATE
EARNOLD GOULBCUFIIE. )

ARD CLARENDCH PARISH COUNCIL FIRST DEFENDANT

~

AND STAKLEY EWAN SECOND DEFENDANT
John Vassell fastructed by Duan, Cox and Orrvett for the Plaintiff,

Gordow Robincon, witih him Patrick 8rooks insiructed by Nuunes, Scholfield,
DelLeon and Company for the defendant.

December 7th & 8th, 1688, June 6th, & July 6th, 1489,

(;Tﬂ ' Reverend ¥aruold Goulbourne died on October 16, 1962 from injuries
/ received in g collisign the previous day between a motor vehicle driven by him
and a motoyfyehicle owited by the first defendant and dyiven by its servant or
agant, th; sacond defendant, along the Bustamacite dighway in the parish of
Clarendon.

A past studeunt of wolmwood Techuical Higin School the deceased
trained as & teacher ‘at Mico College. In 1973 he graduated from the
University or tite West Indies with a B.A. degree in Theology. Shortly after-

(;;) wards he was ordained a2z a Minister of the United Church of Jamaica and Grand
Cayman. Up o the time of hLis untimely death bz had the pastoral care of the
North Stree: United Church in Kingston and was a teachber at St. Jago High
gchool in Suanish Town.

His prospectg in the Church were: good. He was eupected to be one
of its cutstanding Ministers. But for his death he would have goune on study
leave in 1983 to read for the hsster of Theology degree at the Columbia
Theological Seminary in the Uunited States of America.

(\w«” A capable tescher of Matnematics and Religious Studies he was very
interested in hic work., However, nad he embarked on postgraduate studies
abroad for the year 1983, his teaching for that year would have been interrupted.
Yet, on the basis of thes evidence the probability would be that on his return he
would have been re-employed i that area. In ¢his cunnection the evidence
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shows that (a) there was a dearth of teachers of Mathematics, (b) that he
liked tou teach and (c¢) that his fawily seeded the money from teaching.

Mr. Robinson's submiszsion that on a balance of probabilities the
deceased tweaching career would have e¢aded had he left Jamaica in 1983 to
pursue further religiocus studies is not borne out by the welght of the evidence.
Rather, it is plain that on a preponderance of probability teaching as a seccond
job could &nd would have been pursued by the deceased withcut compromising his
ability to function as a Minister even with one with growing responsibilities
as Rev. Smelliesthe Church's General Secretary, said would have been the case
with the deccased. Rev. Smellie deposed that, except in the case of a
Minister elected in the course of time as the Moderator or Gemeral Secretary of i

\
the United Church, with proper scheduling of his time a Minister cculd discharge
his functious qua Pinister while uaiataining a second job such as taaching.
On 2 review of Rev. Smellie's evidevce as a whole I hold that it is probable
that the deceased would have resumed and maintained his job as a teacher upon
his return from postgraduate studies abroad without any adverse interference
with his growing responsibilities as a liinister.

The deceased died intestate and his widow as admivistratrix of
his estate clains dawages for her benefit 2s a near relatiom of the deceased
under the Faial Accidents Act and ou behalf of his estate under the Law
Reform (Miscellaneous Provisions)Act. The Plaintiff has entercd judgment
against both defendante in default of defence. There is no issue as to
liability in negligence. What falls to be determined is the quantum of damages
tov be assessed,

The marriage; solemnised in 1976, produced no chiidren. The deceased
was predeceased by his mother, His father survived him but died in December,
1982, The deceased died aged 33 years. His widew is now 36 years of age but
whenr he died she was 29 years old. Up to the time of his death they were
liviag tugether at the wanse providsd by the church and she was his sole
dependant, That dependency would probably have continued had the deceased

not died.
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In approaching the computation c¢f the dependency uander the
Fatal Accidents Act I adopt the method stated by Lord Wright in the well-known

passage from his speecn in Bavies v Powell Duffryn Associated @olleries Ltd

[1542] A.C. 601 av 617.

" The gtarting point is the amount of
wages which the deceased was warning
eso Then there is an estimate of how
ruch was required or axpended on his
own personal or living expenses. The
balance will give a datum or baslc
figure which wiil generally be turned
into a luny sum by taking a certain
puber of years purchase.”

On the basls of the relevant criteria the nuuber of years purchase as the

appropriate mulitplier to be taken into account in the instant case,will be

greaiter than the six and tws thirds years that have elapsed since the death and

the dacte of assessment. In arrivinmg at the capital award it is therefore
necessary to calculate the dependency in two parts, namely, (&) from the date
of deuath to the date of assessment (the pre-tiial less) and (b) from the date
of asgessuent untll the end of the rest of the years’ purchase (the future
loss.) The reason for this is tnat unlike 2 persunal injuries case where

the injured person has survived the trial, in this a fatal accident case

“the multiplier must be selected once and for all as at the date of death
because everything that might have happenad to the deceased after that

remains uncertain” -~ per Lord Fraser ia Cookson v Knowles [1979] AC 556

at 576, and alsc because thersz would ctherwise be the undesirable anomaly
that a dependant would recover more merely by delaying the daie of trial.

In arriving at the pre-trial loss the best approach, I think, iz to
calculate the notional amnual income including perquisites since death up
to new and add them up. YThe agreed awount of 377 of annual salary f{rom the
church and teaching as representing the deccased's own personal living
expenses per year is then to be deducted from the notional total net salary
from Loth sources for that pericd. The future loss will then be asgessed
by multiplying the multiplicend by the rest of the multiplier.

I now go on to examine the evidence in order to arrive at the
income the deceased would have carned during the pre-~trial peviod had he

lived.

I
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The deceased’'s incow: came from two sources, noamelv:
(1) duvcome from the Church which comprised a basic salary

provicion of o free furnlchoed resldence and the payneat on his

<
-
5
Py
Lt
P_‘
[ a2
[
i~
i3
Sun
=
$
[
et
-
P
g
| ¢
?..
Brend
mvk
b
-
-

lg i vespoect of the ceceupaticn of the

(23 imcome ns o teacher ot Bt. Jupo High School.

Sig wet basie salary froa the chureh for the pre-trial perdud of
six and two thirds years bos peen ozgreed at $81,630 made up as follows:
Noveaber and December 1982 it was §1012, $6074 for the year 1383, 37876 for
1984, $9351 for 1985, $13,293 for 1986, 313870 for 1987, $192970 fcr 1988 and
$9985 for ist Jaunuiry 1989 to 30ch June, 1939,

The value of the provisioa of rent free durnished accomodation as

well as the value of the orovigion of free utilities must

30 be taken into
account. The value of tie provision of free urilities has been agreed on
both sides o ameunt tco $4920 per yuear. 8o the value of the utilities for

six (&) wyears, 1983 to 1988 iuclusive would be $29520. The value for

November and D

nher 1202, having vegard te the conc

s LoRatry payment

by the widow fur those twe moaths 1o §600. The value for lst Januery

to 30th June 198S works out at $2464., The total value of the utilities for
tire pre~trial period therefore emounts to §32580.

An issuw for vesolution is whethsy the value of the provision of

the freae uwanse should. as Mr. Vaszell contends, be the asscused market

valus over Che yosrs between desth and wow ur whecher, as ww. fubinson asserts,

the value over the period should be determined Ly having regard to the
provisions of the Rent Restriction édct. In wy view, once there is reliabls

evidence i the warket value of

the veneiit, it is the loss of it to the
depondant by the deatn of the deccased that falls to be acsessed. In this way
the Court essays to compensste the plaintiif for her actual loss, the

provisious of the Rent Restriction sct being of no assistance in that regard.

rental of $300 per wonth which the

y-..a

o

e evidence shows that tho

1 ]
plodneiff was paying in the two wmonths jmnedi following her husbend's
Jearh was entirely concessicnary, plainly related, as it was, to the tragedy
that occured. By not invoking che provisicns of the Act the court is not

condoning illegality or unlawful conduct but looks at the actuality of the

P 1 ¥
widcw's 1083,
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On the quustion of the warketv rent.l of the wmanse which was
situate at o Hopefdeid Avenus, Kingston 6, I accept the evidence of
Othnlel Hall, an accouutant. He is chairman of The Property Committee of the

North Street Usited Church which provided the n8e s a home reut fres for the

leceused us dindster of that Sburch. Although dr. Hall has no scademic
tealndng dn the vaelwation of veal estats he io trained by oxperience ia that
field. ne has leernd fvom esperisuced veaitors in hic Chuich sud has been

mavaging, includinmg reuting, cesidences in the Riggston 8, 10 d4nd 20 areas for

somw 2leven years. da detersmiving the vental of propervies he takes iuto
account criteria inciuding the losatlon of the property, its condition and the
aneaitizs provide L am satisfied about his coupetence Lo depose as hae did
about the amarkec remtal in the wear 1962 as well o8 wbout the presunt range of
incyease over 1982 values of residences in tiae Kiugston 8§, 10 and 20 aveas

£
4

that he has been managiag for cilears. Hiz evidence is that in 1982, based oo

tie velevant cviteria, the mirkel rautal of the manse would be $2500 per month

furnished. noving rvegard to the buvdzu of My, dall’s evidence that proparty

values and rancel dave incveasad over 18932 ounes T would regard the nchional

incravse in tihe wiariet vilue of the rent-free residencs; now lost as a result

of the deceas=d’s ath, as of the same order as lucreages 1n thoe reabsas

values of the cowprisiug Hr. Hall's portfolic at the time. Such
increascs, he dopoved, renge from 1807 to 3002 on the 1982 rentals of thosa
Properi ies,

sy approach o the Aifficulty as to how to assigp the increase is
to take the bettom of the range of the rate of lucrease whlch ig 180% and
apply it from, and ouly fiom, the: year 1988, that being the year the witness
Othniel Hall testificd of the runge of increase over 1952 values. Uu that
basls the value of tie benefdt iloot by the widow up to uwow would bLu as follows:
in respect of the wmonths of Noveober and Jecember 1932 it would be $600 beaxing
in mind the conc.ssicnery reatal then paild be her, $30,000 for each of the
years 1983 to 1967. $54,000 for the year 1988 and 927,000 for Junuary up
té the prusent time. All these awounts tetal $231,8600.

1 agres with Mr. Vassel that in providing the furaished residence
und paying for toe utilities the net of the Couvch is wo differenc than 1f it
had given in cush o che deceascd the markst value of those benerits and the

deceased uxpendzd that cash in rewtiang premises of that kind and paying fox

cacasnaoal
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utilities vo that awount,

uditures would be for che joint benefit

of the deeeasced and his dependant and 08 wach would wvot in cvder to establish

the dependency, be deductivple frow his nst «aroings.

I o far zs ducowe from tesching is concernwd the deceased would

nave eny

nothing in 1483 Decause he would have been oo the

Glie Y edr ooursi
of study. However, as 1 said cordier, it would boe more probnbls then not that
ot his reture he would bave gone back dnto teaching aud wouuld bave beéen caruing

in tne sose clrouwmstances and on the saue scale as he was curaing up to the

date of wis death.  Inereosss thay would be applicable to g teacher would

thars

e apply.  de was clansi 48 4 tradned graduste teachey aud the

evidence shows what hiu net eurnings would be as such a tezcher from the year

o

°

1984 dowo te the presavt thne. o 1984 it would be $10,400, in 19385 $11,202,
in 1986 $16054, 4in 1937 517,607, in 1988 519997 and in 15389 (Jamuary Ist to

Jue 3Gech) it would Le All taose sums 1 caloulate to total 567,008

together with the net $14658 for the wmonths of Novouwoer and LDeccmber
1962 folilowing bhis death,

L ecaleulare that the tobal pre-trial iucome froa the Chuvch and
teacnioy would be $433,444 broken down as followa: $81,636 (net salary frow
tue Churceh)  $32580 ( the value of the free utilivias) $231,6000 (the value
of the renc frec furnished residence) and 387,608 (unet salary Irow teaching.)

I deduct frowm the cuw of his wet salary from the Church and icaching

recd preportiou of 372 (862,620) represeutivg tine deceased's

own personal oy Living espenses. That works out co $5106,624, To that figure

L add ¢ho value of the free uiilivdes ($32,380) end the wvalue of the free

oL

furudishied resideace (231,600) and 4n this way 1 arrive at the for

-

Jasages under the Faral Accidents &fct to the date of asgessgent smounting to
$370,86%4 plus fuoeral vxpenses of $2766 giving a total of $373,570.

I turn to the guostion of future depondency. OSlz and two thixds

years have elapsac siuce

.

the daath, What is the approprici. msultiplier tu

appliy?  Although there are wany impouderables in cases guch cg thi&,l bear ig

La)
o
-
2
2

mind that deceasad was 33 yearvs wid at death, that though,as Rev. Suellie

sald, the retirement age for Ministers ig 65 years they ofitzu yo on beyound

s

that age, that cthe decsased was i good health and that as he was a capable

1004,



Hatuomeiles teacher aond prowdsing

wag not lix

Ly te be unemployed.

L also take intv account the fact that the widow, the sole depuudent, was

25 years of

died and thot the dependeascy was likely to last for

bis watural 1ife. Theiefore in all the circumsiancss {necluding

what would heve ©

the likely reonining working 1ife of the

L oout Lt ne higier than that) of hiw becounlag

[ a T

Lz yiut oi & couplawment o 5C to b3 ninisiers,the hodevator or G

weral
secretary i thae Church, the age of the soly aependant,; the probable duration
of uey dependency wnd che fact thatr & lump sum ig beiug paid now rathur than

.

L conaidar that it 48 reasonable that I should take a

0y snscalp

wuatiplicr of @ Kurther edpght and oce thirds yeavs (uakiog it 15 in all) and

a muiviplicand of 384100 in vouud digures (the depeadency {or the year 1988,

Lo 837 <f the total uwet salary Yrca both sources for that crear (525,179,217

+

I

plus tie velue of fhe wense and che wtilicies foy than year ($586920).

A

Se 1 oarrive at a £ tnat sum L onow add the

prva-trial lows casessued wb §3

and arvive at the gwa of $§1,074403

which 18 the Ioacsess under the Povtal Accidents Act.

I onow tura to the elein ender the Law Beform (Micceliancous
Provisions)y Act for the venefit of tne deceansed's estate, For loss of
expectation of life L award the sun of $5000. 1 20 on o ass20s the GaBuges

recovarable by tae Jdecaused’

g eatace fur the doceased®s loss of carnings in the
Tlost years”, iz the years in which e would bave been earning had he lived,

as Lewd Wiloarforce sdserved in Plegett v British Rall Boagiveering ntd. (19791

I ALy Bk, 774 at 782, the basis for raecovery is the interest whiich the
deceaged has 10 mekiug provision Loy his depeadant ausd others end tnis ho

o

amount LI res

would Jo out of his surplus. S0 the recover st of eavaiugs

in the Llest yeors Is thae soew vemaloing affer deduction of an sated

proporiien veprosentiug nrobable living expenses Juring those

years, LTawrvefore in computing

sunual loss bedore applying ¢ multiplier,

e loss of the estave is what the deceased would havs

I wuar in wiad that
Leom iikedy 0 have avallable o save, spend, or distvibute afcer meeting ih

cost oFf nis living at a standerd which wis job and caresr prospects at

,
coeovoenef
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time of death weuld suggest be wos reasonsbly likely tu achievae. Subtle

athensticn) caleuwlativons bas

a6 they must be on events or contingencles of

a 1life which he will wot live ars out of place. whe juu must acke the Lest

estimute Lasel ou the wiown facts snd als prospszets ot the time of death”

- Der Lo

Lsoa and Ors. (1952 A € 22 nt .78,

prowch ol Lorl Scarmen's fouad favour with our Court of 4Appeal

in Jawaica Public Seevice Co. itd. v Eisalg Horgun snd bnur. (uureported §.C.L.A

There the Court wae unwilling to accept the procilse wathemutical

fomaale oot out dn Harvls v sawress Motoxs Lod [1983] 3 ALY E.%. 561 (C.A.) as the

basls <

at’ the cuwu to be rogord

living ew

cases 1o deterwining the lust years warnings under tie Law Refora
(Figcellancous Provisions) Ace., Taat unwilllogness was justified by Carey J.A,

dn Bl

o

Morg.m un Tie vhav unlike the United Kiug

1o where the gxperivnce

Chere nas led couris fo thao

ceupt o praclse mathenmailesl formwlis we

have o relevent stotistical accuunlation of dats in this pountey to wllow for this,

gased on the factual rea:ities 1o Elvada Morgon the <ourt de that case

approved o sum of $30 out of & weekly wage of $50 as being the surplus for the

[ v

caleulation ui thw lost yesrs carnings. Lo the prec of cur lew what I

g requirsd to Jdo du asseasiig

3 i this highly speculative area 1o tu «
oo e available evideuse what proporiion of ais unet Income the Jeceasad would
spead exclusively on hinmgelf vo wset the cost of his living ot the standarld of liie
apuropyiate to his situation. Ou the factuul resiities o the case 2z borne out by
the evidence 1 hold thet the deczased’s living expenses shoull be vegarded as 457

o all wiolwaents including the value of the froe nanse ood utilicies.

Un thet basis lev ae firot of ail add up the total envluncnts from
Novempey 1982 to now. For Novembeg and December 1987 the fipure is $3,700, for
che vear 19¢3 i is 340994, for 1934 $53256, for 1985 §55673, fox 1966 $04272, for

1987 $66397, for 1984 395,887 and 1589 (lst Junuary to 30th Juwae} $50245 all of

which adid uy to $433,434. After deducting 45% for living Cw COmEs

out to $238,3%3 which would bHe the sum that would go vo chw deceused’s sstate for

lost years carunings from death up to the date of assessuent,

1014
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To nrrive ot the lost

ra sarnings beyoad the

a85u88Mment

I wultiply che multiplicand of $98,887 Ly cight and one third which is the balance
Of the: wultiplier aad then deduct 457 For liviag expewses. The susm I arrize at is
$453,23%.

The rtotel 1o

carvings s thevefore 691,615 cad adding the sum

of 35000 awavded for Lo

stion of life, the award under the Law seform

(Miscellinueous Previsions Acz) is 30698,61°

U"

v

As already racoun

Gy the deceased died ilatestats without isone pre-

daca Oy Bis wmether but suevivad by his wile and father who has since died.

py viritue of Secticu & of the {otestarsSHstategsand Property Chavpges Act the widow
takes 8 life intevest ia the wotdrety of the (woid under the baw geforu

(iirscellaneous Frovisiovnjbce. The estats of the deceaswds fathey is entitled

to tioe full value of the 1

iun which T cegard as cumperatively small, for io
estimaning the valne of the wldow's Lofe luterest I vake {uts gooount the
provabilivy that cue would, having reperd o her age, be iu recelipt of the income

Feow the fune fov o considevable vumper of years., 1 therefore put the value of

2G% OF bhie award or $050,5615. :nns that whae the widow

-

is to get froa the duceased’s esctate is §557,%794, and the balsnce of $139323 is
to go te the father’s estate.

Subject £0 ststucoyy wxceptions whileh do wot

that che court lu agsvding

to W dependant 0f a dac

Yorad Aecidounts Ach must e seoount Guy uet pecunlary benefit accruing

to that duependant in consegueace of the deceased’s death. oo the sum of

5557,292 rucelwable by tie widow woder the Law Ref
Aot wiil be daducted from rha award wader e Fatal Aceddents Act to the widow
45 the ooie depesdent of the ducuased.

T sumiusxy the awaroes are as follows:

(a

\,
i

nder the Faiol docidents Act the sum of $1,074403 Mious

§$557,29% = $517,111

(5) Yuder the .ow Heforw (mdsceilaneons Provieions) Acks

1012
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(i} Loas of expectation of life & 5000.00

(ii) Dawcges ia rvespect of the
deceased’s losstof earnings.ip the
lost years. 3641,

6
TOTAL $696,6

Uf the Law Beform Aot award the smount to go to the

. father fiu $139,323 (8696,615% nmimms $557,292.)
("/ E: q y N Y
I wwerd daverest ou the pre-crial lost years ecraiags i $238,383

ot 34 Fvom léth Ooto 1982 to¢ the Gth July 1955,

48 *o have her ecogits which are to be taxed if not

013

P

widow 18 $357,297 ané the asmcunt o gu o the estate of the decsased's




