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Iy THE COURT OF APPEAL -

BEFORE: THE HOW., ME. JUSTICE CRREY, J &
THE HONW. MR. JUSTICE FORTE, J &
THE HCH. MK. JUSTICE WCLFE, J &

BETWEEN THE GSOVERWMENT OF JaAMATCA PLAINTIFF/APPELLANT

AND THE POLICE FEDERATICH DEFENDANT /RESPONDENT

Lennox Campbell, Seniocr Assistant Attorney General for &Appellant

Lord Gifford, ¢ C anad Haurice #Manning £for Respondent

June 27, 28 & July 25, 15354

The short point which arises on this appeal ig the irue
construction of Seccicn §7({3) cf the Constabulary Force Act., It

provides as follows:

“The Police Federaticn shall ke entirely
independent of and unasscciated With
any body ouiside the Force.”

What 13 To be determined is the ambit of that provisicn. 18 the
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to be considered as wide encugh o inaibiit all contact with

qu

¥37 I nope this is an accurate

tive postures of Lhe protagonists in

The mativer arises in ¢his way: The respondent, as the
P o d o e = - RPN - A - P s NPT S
bargaining agent for rank and file members ©f the fonstadbuiary,
have peen in negotiacions regarding an eighiteen points claim for

increase in wages and orher improvements in CONAirTions of

employment witn the appellant.
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of hearing was set, viz. 12th October, 19%2. Omn 2nd October the
respondent invited Rt. Hon. Hugh Shearer and Dr. .Trevor Munroe
to represent them before the arbitrators. At the hearing,
objection was taken to the respondent being represented Dy these
gentlemen on the ground that Section 67{3} of the Constabulary
Force Act forbade such representation. The arbitrators stated a
special case for the decision of the Supreme Court pursuant to
Section 2U of the Arbitration Act. The guestion was formulated
in this way:
“The Question for the decision of the
Ccurt is whether on the true construc-
tion of the {onstabulary Force Act
{and in particular Section 67(3) ana
Section 6§) the Police Federatiocn have
a legal right to be represented by the
Rt. Hon. Hudgh Lawson Shearer C.J. and
Dr. Trevor Munrce before the Arbitra-
tion Tribunal constituted to determine
and settle a claim for increased wages
and other improvements in the conditions
of employment.”
Patterson J. by an order dated 30th Cctober, 1592 gave the opinion
that:
®,.. the Police Federation has a legal
right to be represented by the
Rt. Honourable Hugh Lawson Shearer
and Dr. Trevor Munroe before the
arbitration Tribunal constituted to
determine and settle a claim for
increased wages and other improvements
in the conditions of employment of
police officers.”
He held ti.at ‘he Federation have a right to seek the services of
persons of their choice te assist in the preparation and presenta-
tion of treir case before the arbitrators. Further, he held that
the selection of the two gentlemen was in their personal capacities
as skilled men and, as such, it would not be g good ground for-the
arbitrators to exclude them from the hearing.
It is vright to point out that we were informed DY counsel for

the appeli-~nt that the arbitration proceedings were, in fact,

settled but the government nevertheless wished the guestion raised
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in the special case to be resolved by this court. In endeavouring
to satisfy that wish, I start by reminding of the words of

Viscount &imonds in Attorney General v. Prince Ernest Augustus of

Hanover [1957] 430 at page 461 where he said:

"For words, and particularly general woras,
cannot be read in isclation: their colour
and content are derived from their con-
text. 8o it is that I conceive it to be
my right and duty to examine every word
of a statute in its contexit, and I use
‘context' in its widest sense, which I
have already indicated as including not
only other enacting provisions of the
same statute, but its preamble, the
existing state of the law, other statutes
in pari materia, and the mischief which
I can, by those and other legitimate
means, discern the statute was intended
to remedy.”

In order, then, to ascertain the meaning of the material words in
the relevant provision, I set out below other enacting provisions
of the statute which I think bear on the prohibition contained in
the provision so that the words can be seen in their true context.
Section 67(1) states:

"For the purpose of enabling the Sub-
Officers and Constablies of the Force
to consider and bring to the nctice
of the Commissiocner of Police and the
Minister all the matters affecting
their general welfare and efficiency,
there shall be established in
accordance with the sSecond Schedule
an organization to be called the
Police Federation which shall act
through Branch Boaxds, Central Con-
fercnces and a Central Committee as
provided in that Schedule.”

This provision creates a pclice union to deal with the general

[
o
b
2

welfar efficiency of the Force. Plainly this body would

concern itself with pay and conditions cf service like any trade
union.
Subr-zectiorn (2) states:

“N¢ representations shall be made by
the Federation in relation to any
gquestion of discipline, promotion,
+ransfer, ,leave or any octher matter,
unless some guestion of principle
is involved."”
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The amplitude of the area of concern placed upon this body is

isted in the

Frt

however cut down by excluding the matters

provision which ctherwise would have been legitimate concerns of

the new body. The constabulary, it must be remembered, is a

paramilitcary crganization. Its mbers are centuricns under

ordess not subject to guestion unless of ccourse, they are illlegal.
We then came to sub-section {3) which has already been

set out and which is to be considered. Section %8 provides &s

follows:

"Subject as aforesaid, it shall not be
lawful for a Sub-0fficer or Constable

of the Foice to be a member cf any trade
union, oxr of any association having for
its objects., or one of its objects, to
control or influence the pay, pensicns,
or conditions of service of any rank of
the Force; and any memver of the Force
who contravenes this provisicn shall

be disqualified for continuing to be &
member of the Force; and, if any menber
of the Force: and, if anv member of

the Porce continues to act as such after
becoming so disgualified, he shall forfeit
all pension rights and be disgualifzed
for being thereafter employed in the
Fcrce.

(2) If any guestion arises whether any
body is a trade unicn or an association
o which this section applied, the
guestion shall be determinea by the
Permanent Secretary ©oO the Ministry of
Labour.”

This section absclutely forbids sub-officers and lower ranks being
y

or becominz members of a trade union on pain of ¢ismissal., Plainly,

that guarantec of freedom of association granted to all citlzens by

the Constirtution iz restricted by this section in the case of

policemen. Section 23 of the Constitution ordains as follows:

"23 (1) Except with his own consent, no
person ona 11 be hindered in the enjoy-
ment of his freedom of peaceful asqembly
freely and associate with other person
and in particular te form ox belong To

rade unions or other xssoOCi

1%

a0

the protection of his
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"(2) Wothing contained in or done
under the authority of any law
shall be held t¢ be inconsistent
with or in contravention of this
section tc the exctent that the
law in guestion makes provision -

{a) which is reasonably reguired -

{i) in the interests of
defence, public safety,
public order, public
morality or public

- health; or

(ii} for the purpose of
protecting the rights
or freedoms of other
perscnsg; or

(b) which imposes restrictions
upon: public officers, police
officers or upon members of a
defence force.”

Thus, the relevant prchibition contained in Sections

of the Constabulary Force Act falls within the ambit

parliament intended that in the interest of public sa

To ensure that meetings of the Fedexration

of the deliberations and decisions of the Fsderation

67{3) and &8

of this

constitutional limitation, thereby giving force to the view that

fety and order,

clear limits were to be set on the rights and freedoms of police

and its

varicus committees ars secret, non-members of the Force are not
allowed entry without the prior consent of the Commissioner. This

is reinforced by a provision, Section 70, which prevents disclosure

to any person

outside the Force without the consent in writing of the Commissioner

cr other avthority specified in the provision. Section 70 states:

"70~(1} & person whe is nct & member
of the Force shall not without the
consent in writing of the Commissichner
attend a meeting of a Branch Beard,

Central Conference cor Central
Committee.

Iz

(2) A person who is a member

of the Force shall not without the
consent in writing of the Commissioner
publish or communicate 1O any person
other than the Minister, a member of

the Police Service Commission or

<

member of the Force any information
{however obtzined) relating to the

proceedings, deliberations,



"yrecommendations or decisions or decisions
of a Branch Board, Central Conierence or
Central Committee or to any matter what-
ever arising out of or concerning uhe
duties of the Federation.

(3} Every perscn who contravenes any of
the provisions of this section shall be
guilty of an offence and liable on
summary convicticn before a Resicent
Magistrate toc a fine not exceeding ©wWO
hundred dollars, or to imprisonment
with or without hard labour for a term
not exceeding zix months.”

ection w7(3) must be seen in a

w

It would seem to me that
context in which Parliiament intended the Federation to be isolated
and insulated from contacts with trade unicns or any association
having for its cobject, or one of its objects, to control or

influence improved pay and conditions of service. It is intended

ro obviate even the risk of taint. Because +he constabulary is a

1

.

para-military body, the prohibitions explicity enacted in the

{

provisions cited, were plainly intended to prevent the possibility
of trade union tactics and methods from infecting the ranks.

pParliament would not be unmindful of the links in this country

between trade unions and political parties, at any rate, at the
time of the enactment of these Provisions.

The important words in Secition ©7(3) are "entirely
independent of and unassociated with any body." AMOLRY the meanings

ctionary are -

§<J

ascribed to "independent® - in the Concise Oxford D

3

"not depending on authoritys unwilling to be undexr opligaticn to
cthers." With respect to the word “unassociated®, the meanings
ascribed ©o "associate® are: join, {one with ancther): make one-~
self a partner in; combine for common purpose. The adverb
"encirely” demonstrates a Very high degree ot separation. From
the plain meaning of the words, the intention of Pariiament was
to preciude any links with, or intercourse between or Jjoining

together with, any other trade union or similar body or association.

1f the ¥ederaticn is to keep itself apart from other trade unions,
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that must imply that it can have no dealings whatsooever waith
the officzrs or members of anothaor trads union. Ho member of
the Federaticn could provide any instructions, information
regarding deliberations, decisions or the like to any REROSY oY
officer of any trade union. The fact that section 70 makes
mectings Of the Pederation secret so that disclosurce of
deliberatiocns vreguires the Commissioner's authorization and
forbids the presencs of civilians at meetings without authori-
zation by the Commissioner, demonstratss in my view, tho extent
of imsulatiopn from any association outside the Force or from

persons connected to such organizations.

Lord Gifford submitted that what was sought to be avoided
was association in its primary sense, meaning organizational or
institutional links, not a personal link or = consultative
conscrrium. Th:= clear dictionary meaning of "association® he
said, requires affiliation with another body. Further, even
on tha wider meaning the Federation has not associated with the
"bodies"” to which Shearer and dunroe ars connected, accordingly

there was no institutiocnal link.

I would agree that the phrase "unasscciated with any
pody® lends itself to the contention of Lora Gifford. But
those are not the only words in the provision which reguire

interpretation. Included in the cnactment is the phrase

3

"entirely indepcndant of*, which acccrding to the dictiocnary
includes, as well, not being influenced by others in cne's ideas
cr conduct. Appliad to the particular circumstances of this
case, I have difficulty in appreciacving what difference in ideas
exists between Mr. Shoarer gqua trade unionist and the Bustamante
Industrial Trade Union (BITU), the body hu represents. It

would not be unfair or inaccurate to say he is the embodiment of

the BITU, and the same is true of Dr. Munroe in raspect of the

University and Allied Workers Union (UAWU).

I was not impressed with the argument which found favour
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terson, J. that Mr. Shearcr and Dr. Munroo wore <ach

associate himself with the Foderation in iis praivate

capacity, whatever that is. Both gentlomen were officars of

speckive unions. Section 87(2),. explicity forbids

tion with any other body and impliedly forbids associa-

fion with

another union. “Asscciation®, from any practical

2ctive, mast includa assoclizstion botwonon memburs of who

Faueration

and members of & trade union a2t an official level.

15
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Government admiis can contribute griatly
te the Foderation's casse, and thai must
b2 because of their perscnal skill and
ability. 1t has nothing to do witn tha
trade unions to which thay are affiliated

or which they ropresa2at. BEVen 2SSURLLYG
that 1 accept the wide mesaning J
to 8.¢7 (3} by My. Campbsll,
say taszt the appointment of the
persomns would inexorably lead
of that section by the de“z““’ou.
guitse possibls for a perscn To wask

scveral hats, as it wars, but at daffersent
times. Wh € iz germans Lo Th2 188UE 1S

-
the capscity in which he is acting on tae
particular occasion.”

The only skill and abilicy which the selected gentlamen

can provida is derived from the fact thit they nold high cffice

in anocther

trade unicn. Dr. Munrowe was nob invited by the

tecause he has read pelitical sciconca and holds a

I
l:.)
0]
ot
Q.G

He was not invited to deliver a lecture in has
cloar what expertise othoer than his trado union skills

Shearer was being called upon to Gomonsirais baofore

arors. The Federation is not prevenced from having

Lok
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#8 their represeantative an Attorney or any porson skilled in
industrial relations, but the Federation is, in my Judgmoent,
przcludec from having as its ropressutative, any person who is
arn... cfficer of another trade union. This limitation is imposaed

by law, viz., the Constabulary Foirce Act, and in particular

Lord Gifford argued that there would be no sncroachment on
the inde=pendenca of che respondent merely by ¢ngaging two parsons

s thair repraescntatives, He said thav the essence of ERgAGLRG

D

U

representation, for example, legal reprossantation, is that it is
the person who retains, that instructs. The in dapendence of the
Federation is invigclate. The respoendaent, ne szid, was not

associated with sither the BITU cor the UAWU. The unions ware nct

making common cause with thoe respondents because rho unicss were

ot approachad.

I cannct agre<. By inviting represantatives of other
unicns to present their case to theo arbitrators, those unions
were adding their voices to the Faderation's in their guest for
improved conditions. I understand that te be making commoh
cause with another body. HWeither the inanimatce BITU nor UAWU
could be approached excapt through its officers, Mr. Shearsr and
Dr. Munroz. In my Judgment, for these cfficeoers to appear on

cti

on of scction v7{3}.

|,A

behalf of the Foderacion was a clear infr
The Paderation in the cordinary uss of English could net b2 said
to be "entirsly independant of” and “unassociated with® a body

wnen high officars of that body were raprosenting tas interests

[=H

cf the Foederation before the arbitrators.,

One canmot ignorse ths prohibition against membeors of the

trada

[k

rank and f£ile of the Constabulary becoming members of &
union. If that were pormitted, then obvicusly policemen would
be represznited by their own trads urion officers. To allow thesc

official of another union teo be asscciatzd with officers of the

Poderation to represcnt rank and file icemen in their

"ij
‘.—_d



engeavours to obtain increased pay and zhe like, is to take
Mohammmed fo ths mountain since the mountain cannot go to
Mohammed., I would add as well that it must be difficulr to

£ind any cass whcre 2 rsprosentative of ono union has appaared

joF

on behalf of members of iz diffsront uniocn.

In my view, On 2an a#xamination of avery werd of thno

4

provision in its contexi in 1ts widesy sensg, and baving regard
to the mischicef which ths stainute, was intendoed to remedy, I
have come to the firm conclusion that on a trud COnSLIUCTLLICR

cf the Constabulary Force Act (and in particular soccaon v7(3)).;

Foe
&

}4

the Police Federation have no legal rvight to bo representsed by

9

the Ru. Hom. Hugh Sheareyr, C.J. and Dr. Trovor Munios bafora:

the Arbitration Tribunal constiituted te determine and saettle a
cilzim for increased wages and cother improvemsnts in the conditions
of employment of iasiry members. I would, therefore, allow the

appeal and make the order prayad for in the notice of app=al.
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FORTE J A (DISSENTIHNG)

AS a result of a long cutstanding dispute over an eighteen

points claim for increase in wages and other improvement in

&

conditions of employment, between the Government of Jamaica an

the Police Pederation {The Federation), both parties cn tne 1lst
October, 1992 entered into an Arpitration agreement in a
attempt to setile the disput The Agreement for convenience is

set ocut hereunder:

"MEMORANDUM OF AGREEBMERT AND TERMS OF

REFERENCE OF AN ARBITRATICON FPOR

DECIELON IN THE DISPUTE RETWEEN THE
GOVERMMENT COF JAMAICA (W OKWE HAWD ARND

THE MEMBERS OF THE JAMAYCA COWSCABU-

LARY FORCE REPRESENTED BEY THE

JAMAICA PCOLICE FEDERATICH ON THE COTHER

BAND

WE THE UWDERSIGHED having voluntarily
agreed that exisiting dispute between
the Covernment of Jamaica on the cne
hand and the members ¢f the Jamaica
Congtabulary Force represented by the
Police Federation o tne gcher hand,
over increaszed wagez and other
improvements in conditions of employ-
ment wﬁOle be xcf811‘Q to
Arbitration by the ?3 {3} Arbitra-
tors IOf determinati “
DO BEREBY undertake that ocur respective

rganizations will abide by and rollow
the decisions arrived at by such
Avbitrators in respect of the matiers
in dispute within the 1

m fu]

H

Texrms of

Reference set cut below.

WE AGREE that the awarxrd cf the
Arbitrators shall be final and bincing
on the parties to the diapute.

WE ALSC AGREE THAT Pro "egsor Gladstone
Mills {(Chairman), Mr. Godfrxey McAllister
and Myr. Nathan Richards shall be
appointed as Arbitrators.

WE FURTHER AGREE that the Terms of
Reference cf the Arbitrators shall be

as follows:
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To termine and settle, the diszpute
between the uovelnmcnt of Jamaica on
the one hand and the members of the
Jamaica Congbabulary Force represented
by the Jamzica Police ”edexafihn on
the other and over the Federaticon's
claim for increased wages and other

ames

d

improvements in copdit;Ofs cf
employment of its members.”

Sgd Sgac:

Representing the Representing the

GOVERMNMENT OF JAMAICA PULICE ¥FEDERATION

GG ceocoeacansee

WITHESS

At the first sitting of the Arbitraticn Tribunal, Sgt. J

Forbes, President of the Police Federation anncunced that the
Federation would be represented by the Rt. Hon. Hugh Shearer an
Dr. Trevor Munroe. He explained the reason for the representation
thus (as taken from the case stated) -

"He said

TWO
in breach of
a result,
decisgsion of the

Arbitration Act.

deternined was recorded !

well~-known

the Aroi

)

that in

the 125 years history

of the Jamaica Constabulary Force
{The JCF'p the police had never been
interxr ed in Arbitration and that
they were guite ignocrant as to the
procedures. He said that the Federxr
tion had therefore made ivs choice
out of iis consideration that it
needed personz who nad ths relevant
experience. 1t had therefocre
solicited the services of wo
indivicdual Jamaicans who nhad parti-
cular skills which could assist its
member's case.”

Lennox Campbe
the Government of Jamaica then obic

behalf of the Federation,

trade

Sections

Suprems

In the

itrat

11, Senior Assista

o

because, b
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Unionists

67 and 0¥
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case so stated
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would

A The Act].

special case for the

be
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The Question for the decision
of the Court is whether on the
true construction of the
Constabulary Force Act (and in
particular Secticn £7(3) anc
Section 6%) the Police Federa-—
cion have a lsgal right to be
represgented by the Rt. Hon.
Hugh Lawson Shearer 0.J. and
Dr. ”“LVOL Munroce before the
Arbitration Tribunal
constituted to determine and
gsettle & claim for increaszed

3 and oxther improvements

=

wage a
in che conditions of employ-~
mentc,

Before considering the merits of the appeal by the ¢overnment
of Jamaica, it should ke recorded that afcer the ruling of
Patterson J, both parties agreed to proceed with the Arpitration,

and at the time of the hearing of this appeal ihe disputes had been

-

adjudicated on by the Arbitration Tribunal, the award of which,
both parties accepted, and have already honocured. In the event no
live issue remains in respect c¢f the substantive matter, but cut of
deference to the Govermment's wish to have +he question finally

settled, for my part, I consented to the centinuance of this appeal.

In the matter coming on for hearing, and having heard

Ui

submissions of counsel over a pericd of two days on the 29th -

guesticn in the

o
ct
8
®

30th October, 15%%, Patterson J, answered
affirmative. It is from this Order that this appeal now liesz.

In answering the questicn Patterson J, gave his reason
succintly as follows:

"The contention that such appointments

ctfend the spirit and intent of S. 67
(3} cof the Act, in my cpinion, is
unfounded. I do not understand the
Federaticon to be seelking the assistancs
of trade unions or any ocher body to
present its case, The regueszst is made
to two persons whom the Government
admits can contribute greatly to the
Federation's case, and that mustc be
because of their personal skill and
ability. It has nothing t c with
the trade unions to which they are
affliated (sic) or which they represent
Even assuming that I accept the wide
meaning attributed te 5. 7 (3) by
Mr., Campbell, I cculd not say vhaL

=

w
e

3

0
{2
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"the appointment cof the two persons
would inexorably lead to a breach

of that 3section by the Federation.

It i3 guite oss¢mle for a person

TO wWear sev ercl hate, as it were,

but at different times. What is .

germane to the issue is the capacity
in which he is acting on the
particular occasiocn.

Having given due reg"”’ toc the abkle
submissions made by counsel for the
Govermment and counsel for the
FPederation, I held that the
Federacicen have a right to seek the
servicesof persons of their choice
to assist in the preparation and
presentation of their case before
the arbitrators. Further, 1 hold
that the selection of the

Rt. Honourable Hugh Lawson Shearer
and Dr. Trevor Munroe 1s in their
perscnal capacities as skilled men,
and as such, it would not be a good
ground for the arbitratocrs to
exclude them from the hearing.”

Before us Mr. Campbell challenged the finding of Patterson J,

O

and contended that the learned judge fell into error when he

0]

attempted to 1nterpre:

=4

the provision of 3Section 67(3) of the act.

{

He maintained that the intention of the subsectiocn was intended to

¥
o
o

insulate the Police Federation from cutside influences, and o
restrict any formal or informal liaison with other organizations
including Trade Unions. He argused that the reguest by the

st in

Uc

Federation to the Presidents of two major Trade Unions to assi

L)

the presentation and preparation of its case in an industrial dispu
is a device to circumvent the clear intention of the Legislature as
expressed in Sections ©7, ©& & 70 of the Act.

By Section ot sub-cfficers or Constables are prohibited from
membership in any trade union or any association having for its
objects, oxr one of its cbjects, to contrcl or influence the pay,

f the Force.

(@]

pensions or conditions of service of any rank
Conseguently, it 1s correct to say that the members of the Federation
cannot be members of Trade Unicns or any Association, dealing in

like matters. As there is no allegation of any member of the

Federation becoming a member of any Union, Secticn ©8 is irrelevant
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ith that I am satisfied and consequently will adhere to the

dicta of Lord Diplock in Imland Revenuce Commissioners and

another v. Rossminster Lid and Relatew Appeals [1%8C7)

&T

4

1 A1l E R U at page %0 as follows

*{But] Jjudges, in performing theix
constituticnal function of expound-
ing wnat words used by parliiament

in legislation mean, must not beo
over-zealious to seaxrcir for
ambiguities or cbscurities in words
which on the face of them are plain,
sinply because the members of the
court are out of sympachy with ithe
policy to which the Act appea 1o
give zffect.”

1

o
7]

As the section is clearly directed at organizaticns and not
individuals, the issue must be whether the evidence reveals
that the Federation either became dependent upoh &r associatad
with ancother organizaticn. The allegations ave that the
Federation retained solely for the purpose of representation
at the Arbitraticon, itwo individuals who were Presidents of two
Trade Unions. The determining facuvor conseguently zis
they were employed in their capacities as Trade Union members
and 3o acted, in whics case it could be argued that it was
Trade Union with whom the Federauticon was asscciating, or whether

they were retained as individuals in theix private capacity.

SN

as

(,u

The letters of reguest «o both gentlemen were addresse
follows:

"Ootoper Z, 19%2

Rt. Honourable Hugh Lawson Shearer, HM.P.

The Chairman

Joint Trade Union Research Development Centre
Hope Boulevard

Kingston ¢

e

Dr. Trevor Munree
Department of Govermmen
University of West Indies
Hcna Campus

Kingston.”

o (“f
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"Dear Sir,

Kindly accept the Police Federation's
best regard.

As you are aware, the Government of
Jamaica and the Jamaica Coenstabulary
Force are presently in dispute in
respect of our salary negotiations.
This dispute 15 set to be settled by
way of arbitraticn.

Tiie panel nas now peen named and the
Central Committee humbly reguest your
assistance in preparing and presenting
the Police Federation's case.

Looking forward to working with ycu.
Sincerely Yours,

James Forbes
Chairman.,”

The contention of the appellant rests on the factor that
the Rt. Hon. Hugh Shearer is President of the Bustamante Ilndus-
trial Trade Union and Dr. Trevor Munroe 1s President of the
University and Allied Workers Union, both Unions being very active
in union representaticon of many employees throughout Jamalica.

However, the letters reguesiing their assistance are addressed O

a]
f

S

(4]

both gentlemen in their personal capacities, Mr. Sheare
Chairman of the Joint Trade Union Research Development Centre,
not a Trade Union, and to Dr. Munroe in his capacity as a mamber

of Department of Government at the University of the West Indies.
There is no evidence that these gentlemen, in representing the
Federation, purported or were purporting Lo act in their capacities
as union members, and conseguently there was no "inscitutional
1ink" established {as gut by Lord Gifford) between the BITU and
UAWU on the one hand and the Federation on the other.

Iin my view, in order to succeed the appellant would nave
had to establish that the Federation retained the Unions tc
represent them, and not individuals who are not proven to be
answerapble to the Unions for their conduct in that particular
undertaking. If we were to read into the section, an association

with an "individual®, then it would lead to an absurdity where
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any person, being a member of another crganization e.g. the
Bar Association, cor the Association of Chartered Accountants,
could never be retained to represent the Federation or offer
the benefit of his/hexr expertise to that body on a particular
igssue, The sub-section 1s obviously directed to prohibiting
the surrendexr of the Federation's independence to, or any
lasting or more permanent relationship with, another organiza-
tion, which cne could not say is applicable to a call forx
asistance of an expert in a single matter to be arbitrated by
the Federation with the Government, and which would texminate
at the end of that particular Arbitration.
In the course of the arguments, a lot was made of the
provisions of section 70{2) of ithe Act which reaas as follows:
"{2) A person whko is a member of the Force
shall not without the consent in writing
of uhe Commissioner publish or communicate
tc any person cther than the HMinister, a
member cf the Police Serxrvice Commission oY
a member of the Force any informaticn
(however cbtained) relating to the proceed-
ings, deliberations, recommendations or
decisions of a Branch Board, Central
Conference or Centrzl Committee Or tTC any
matter whatever arising ocut of or concern-
ing the duties of the Federation.”®

sistance in the issue

{2

In my view this section is not of a:
to be resolved. It deals with divulging information relating tc
proceedings, deliberétionsg recommendations and decisions of
meetings without ithe congent in writing of the Commissicner. In
any event, in this case, there was an agreement that the parties
would settle their dispute at Arbitration, and in addition, the
Permanent Secretary writing on behalf of the Ministry of the
Public Zervice impliedly consented to the appointment of an
"Advocate, Adviscrs/Consultanis"by the Federation im letter dated

7th Cctober 1952 when he wrote to the Chairman of the Federation:
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"plezse be advised that all the other
costs regarding the arguments to be
presented such &as fees for an Advocate,
Advisors/Consultants and Witnesses
mustc be borne by your Federation where
such persons are engaged by your
Federation.”
in fact in a subsequent letter aated 8th Octoper 19392, the
Permanent Secretary while writing to object to the selection of
Mr. Shearer and Dr. Munroe offered:
“The Ministry however, in addition toO
paying the total costs of the
Lrbitraticn Panel, has offered to
assist the Federation in meeting the
costs of alternative advocates.
Recognizing the undoubted contyi-
bution that the two perscns selected
can make to the Federation's case,
we wish to remind you that there
should be nc conflict with the law if
Mr. Shearer and Dr. Munroce were to
appear as witnesses on behalf of the
Federation.”
These letters indicate that the Miniscer of the Public Service
through his Permanent Secretary, recognizeathat the Federaticn
needed an Advocate and/or Advisors and Congultant in order to
advance ite case before the Arbitration Tribunal. It would create,
in my view, a great injustice to interpret Section 70(2), as
prohibiting the Federation from giving information to its Advocate,
Advisor or Consultant which would enable the Federation Lo properly
present its case before the Arbitration Tribunal. In this regard
credit should be given to the Minister of the Public Serxvice, who
recognized that this was necessary, and cbjected to Mr. Shearer
and Dr. Munroe only on the basis that they are Trade Union Presidents.
In any event, there is nothing to suggest that instructions that
had to be given to the Federation's representatives involved "any
matter whatever arising out of or concerning the duties of the
Federation®, as the Arbitration was concerned solely with emoluments

and conditions of service of its members. Significantly also, the

Ministry had no objections to the two representatives, being called



as withesses which suggests that an association with them would
be approved so long as they did not come to the Arbitration &s
Advocates to advance what they may have advanced as witnesses.

For these reasons, I‘am of the opinion that tihe retainer by
the Federation of the Right Hon. Hugh Shearer and Dr. Trevoxr Munroe
in iaeir personal capacities is not an infringement of Section ©7(3)
~¥ the Act. In the event, I would dismiss the appeal ané affirm

the ordexr of the Ccurt below.
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The Jamzica Polics Fedevation is an organization established
by secticn ©7(1) of the Comstabulary Fouce Act "for the purpose of
enabling tha sub officers and constablss of tine Foice to considex

znd bring ¢o che notice of the Commissioner cof Pelige and the
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Secretary

cc  Pormanens Secretary
Ministyy of National Security and
Justice
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sormissioner of Polzca.”
- This letter was followed by & exr Y,
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"ELergaant Jamoes Forbes
Chairman
Jamaica Police Federation
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€3 Eanutsford Blvd.
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Ras rbhitration of Jamaica Police
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+o the Federation being repressnl “he Rt., Hon. Hugh Shoarer;
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The mactcr came on for hearing kbefore Patterson, Jo. in

CGotobar 1392 and

Corobor 30 Pactesson, J. rulads

"The opinion of the court iz thax the Police
Federzivion has a legal right to be repre-

se by the Rt. Honcurable Hugh Lawson
Sheaver and Dr. Trevor Huaroe bef@re the

: a

rbicration Tribunal constitut to detex-
mine and settle a claim fou Lucreas 1 wagaes

and other improvements in TIG romditi@ns
mployment of police of fficers.”

The appeal before vz sceks Lo impugn
Patiterson, J., in addressing the provisions of scecition 57(Z]

said at page 21 of the records
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Chairman of the Joint Trade Union Zesearch Development

(JTURDC). lix Shearer's position &3 Chairman of th
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de

ity

Chairman of

the

It

pa
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apacity that hs acts whon as Chairman of the JTURDC he is inviced

otiations zeclative to the salary and conditio
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to participats in ac
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of employment of workers. In matters concerned with labour wglation
it is capricicus to think that the Rt. Hon. Hugh Lawson Shearer can
be divested of his trade union mantle and be clothed in the Jgarb of

personal capacity. His role as Fresident of the Bustamante Iudus-

trial Trade Union, a registersed trade unicon in Jamaica, 18 a matter

3

cf which judicial notice will be uakean. It is fair to say thac he
znjove ne existence in labour related matters sepavate and apart
from the Bustamanie Industrial Trade Unica of which he is the
President. The same is equally tiue of Dr. Trevor HMunroe, the
General Secratary of the University and Allied Workers Union.

The learned irial judge, I dars say, failed to properly
address the mischief which section 6
Act was designed to prevent, The Jamaicsa Comstabulary Force 13
the body charged with the resgpomnsibilily of protecting the security
c¢f the natiom. Soction €7(3) was dosigned Lo prevent that body
from associating with outside forces which may have a disruptive

fluence upon it and thereby endangzr the security of ths nation.

Judicial mnotice will bo taken of the fact that in Jamaica all the

T
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najor trade unions arce affilizted to major pelitical parties. 1S

P
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¥National Workers Union is an active arm of the People's NHational

the Jamaics Labour Party and the Univercity and Rllied Workersg

Association with unions affilisted with these major political
parties makes i1t possible for the Force tc be manipulated for
pelitical reasons. Having concluded chat Mr. Sheaver and Dr. dHunroe

have no existence separate and apart from thelxr respective trads

anions in labour related matters and having regard to the affilia-
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C these wrade unions to political parties, to allow personnel

£

of these unions tc participate in negotiakions involving labour
&) j o g

relataed matiers, on behalf of the Jamaica Police Federation is,
in my view, a clear breach of the purpcse for which section 67(3)

was enacted.
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It is in recoccnition of the dangnrs inherent in having the

security force of ihe country assoclaibing with these ocutside fcrces

in matters relating to the welfare of its members that the legis-

lature created and gave statutory recognizion to the Jamaica Police

Federation.
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The argument that the assistzace of two individuals - skiile

in the negot:iating =z
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crganizations with which they arc associated is noching but a
colourful device to circumvent the prchibition contained in
section 67(3).

two gentlemen from
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To contend vhat the exclusion ©
participating in the negotiations on behelf of the Jamaica Police
Faderation would be & deprivation of the Federation's right to

chroice is a wholly untenable
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be represented by the persuvuns of it

argument. I say this, because the comstitutionality of section
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68(1) has not been atiacked and cffe
restricted che wight of cheoice by declzring that the members of

the Force and by extension the Federacion shall not be member

of any trade union. It, therefore, ma2ans that by statute the
choice of represcniation does not include trade unions which are
corporate bodies and which must act through their officers.

if the judguent of the court below were to stand, sc as o permit
two leading itrade uniouists to represzent the Federation on matters
of "general welfare®, it would be an indixect means of agssociating
rhe Federatiorn with the trade union movement and it would lose its
status as being Yentirely independent” as ordained by the Act.

iew precludce the Police
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Federation from employing the services of eminent and experienced
counsel skilled in the field of labour velstions, and there ave
such persons available in Jamaica, to represent them, By such
representation the mischief which the section is desigred o
avert would not ba offended. Sections ¢7(2) and 08(l) are consoc-

nant with secticn 23(2){b) of the Coastitution of Jamaica.

Tt - were inviied az opposed to the trads union
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In the Jamaican society of today, the majority view is
that partisan politics has infiltrated the Jamaica Constakbulary
Force. To interpret section 67(3) so as to allow The Rt. Hon.
Hugh Lawson Shearer and Dr. Trevor Munsoe, two eminent trade
nnionists and well known adherentz of political parties, to be

s . < B} . .

eble to represcenit the Jamaica Police Federatiom at the arbitza-

alsc be contrary

Qs

tion would be to entrench that view and weul
to the spirii and intenticn of Parlizment and a grave rigk o

the stability of the Furce and the security of the nation.

The reliance on Haigh v. Haigh (1861) 31 L.J. Ch. 420;

(1861) 3 D.E. G.F., & J. 1537 (English Repcrt £38) does not assist

the cause of the respondent. There wes o prohibition against
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the persons excluded by the arbitrator in Haigh's case. As
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Knight Bruce, L.J. pointed out &t page
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at%ex“s wish to have the presence
and assi 3

el
stance of those two individuals

scem o me to have been lawful and
reasonable.”

in the instant case the appearanct of ithe two renowned trade
unionists and polivicians is prohibicted by sections 67(3) and
¢8(1l}) of the Cunstabulary Force Act,

AL

dict
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um of Tarner, L.J. at page 542 is of absclutely

ne

no significance in the instant case. He cautiocned therein that

)

s

care must be exercised in ensuring "that L
is mot prejudiced by the exclusion.” There can be no talk of

prejudice in this case because the ation sought by the

Federation is prohibited by law. in Halgh®s case the parties
zcluded were eligible perscns to appcar before the arbitrator
and, therefore, the discretion to exclude them would have to be
judicially exercised, that is, without creatiang prejudice to the

affected party.
Clearly the statement by Patterson, J. thats
“I know of no Act which expressly or by
ceessary implication limitg the common
1aw rights of any person who is sul jurils

to appoint an agent to act on his behalf
in proceedings such as thig."”

1@ party who is arffecce

d
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ie a misunderstanding of the effect of sections 87(3) and &6(L)

of the Constabulary Force Act and sec!

tution of Jamaica.

Federation from being represented, have limited

-

orn 23(2) (k) of the Consti-

These sections, while not precluding the
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categories

of persons who may be appointed to represent the Federation in

matters of this natura.

Finally, Patterson, J°'s finding thait the appointment of

Mi. Shearer and Dr. Munroe "would nctT inexovably
a brecach of that saction by the Federation®, is
The appointment dogs not have To inexorably lead

the section. Once the appointment is capable of

L

mischief which the scction seeks te prevent, it

+the statute and nust be avoided.

to a breach of

resulting in the

igs in breach of

~ For these rcasons I would hold that Fatterson, J. was in
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error whoen he nade the or
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which he did. I would, therefore,

order that the judgment of the court below be set aside and that

he guestion submitited for the ruling of the court be answered
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in the negative.
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