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Iy THE SUPREME CUURT OF JULICATURE OF JAMAICA
IN MISCELLANEOUS

M86A/92

IN THE MATTER of The Arbitration Act &. ZU
AND

IN TBE MATIFEE of an Arbitrotion between
The Governmert of Jamalca through the
Ministry of the Public Service and

The Polics Fedeyation

EETWEEN THE GOVERNMERT OF J&MAICA PLAINTIFF

AND THE POLICE FEDERATION DEFENDANT

Lennox Campbell, instructed the Director of State Proceedings for the
Government of Jamaica.
Huntley Mupnroe (.C. ard Lord Gifford for the Folice Federation.

HEARD: 29th & 30Utl October, 1992

PATTERSON J.

By a memcrandum of agreement dated the let October, 1992, The
Government of Jamaice ("the Government") and The Police Federation
("the Federation') sagreed to submit differénces between them to arbitration.
The arbitrators were duly appointed and they commenced the hearing on the
12th October, 1992. The chairman of the Federation announced that the
Federation was riprosented by the Kt. Honourable Hugh Shearer and Dr. Trevor
Munroe. He explained that becruse of the ignorawmec of the Federation in
arbitration matters, they had chosen persons who had relevant experience to
represent them, and had therefore "solicited the services ¢f two individual
Jamaicans who had particular skills which could =gsist in its members' caae";
Mr, Lennox Campbell, who represented the Govornment, objected to the
rapregentation of the Federation on the zround thet it would be in breach of
8. 67 (3) of the Constabulary Force Act. He sugygested that the arbitrators
should state a special case for the opinion of the court, pursuant to S. 20

of the Arbitraticn Act. The Federation did not object to that course, and

accordingly, the following spccial case was stated on motion for the opinic:
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of the Court:-

"Whether on the true comtructicn of the
Constabulary Force Act (end in particular
Section 67 (3) and Sectiom 68) the Pclice
Federaticn have a legal right to be
represented Ly the Rt. Honrurable Huph
Shearer 0.J. and Dr. Trever Hunroe before
The Arbitraticn Tritunal constituted Lo
determine and settle a claim for increcnsed
wages and cther improverments in the orna-
ditions of emplcyment®,

Before me, Mr. Campbell seeks to show why ths Io-tvosedicn oowl! net
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be legally represtated by both The Bt. Hoamourable Bugh Lawson Shearver and
Dr. Trevor Munrcc. He refers firstly to 8. 6& of the Comstabularr 7rone
Act ("the Acf?,rwhich prohibits Sul-Jificers and Constables from buiny
members of trade unicne and like assoeiations, but I do net think st thas
section is relevant to the cpinion scught. The relevant zectiom of “ha Act

Lrinhie

ey & v S, 67 (3) which reads:

¥(3) The Police Federation shall be enti ely
indepencdent of and unasscciated vivh any
bedy cutside the Force®,

The gravamen o) Mr. Campbeil's submissions scems to be that the cleer
intention of the Act is to isclate the police force ("the Force") from external
influences, since the Force is recognised to bte an cssential service, ané in
order to maintaidn its independence. The members of the Federation are
prohibited from being members of trade unions cr any similar association. He
submits that the truc comstruction of S. 67 (3) 1s tc render the Federation
entirely independent of any body cutside the Forcej it exempts the Federation
from representation bty sny person or crganization cutside of the Force save
and except legal representation as provided by law. He argues that it is well
known that both pers:-ns selected by the Federaticn as their representatives
are eminent trade unirnists and the founders and heads of well knowm trade
uniomg. Therefore, t- allow them tr rocpresent the Federaticn "would be =2
device"” to circumvent the clear intention end spirit of the Act which forbids
the PFederation from assnciating with trade unicns, and seeks to maintain its
complete Independence. He submits that this is sufficient reascn for the
arbitrators to exclude the Federation's represuptatives. Nevertheless he
admits that by practice, zn agent of z2ny party in arbitration proceedings may

represent him before the tribunal.
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Learfed (uceis Ccunsel urges the court tr comsider S. 67 as a

whole and submits that S.8. (1) must be read sud construed with 5.5, (3)

°

it is therefoxre clear that what S.S8. (3) is saying is that the Federsticm,

in the exerciss of its {funcyiong to parner watoriszl to bring Lo fhe et

of the Commissiouvr and the Minister mest aet throuph the bramel tooads

GHLTL el Ay g

Central Confercuewe 2z’ the Central Committes, oo poevidod

el A CL0e V. The
Federation hes similew functicns to o tvade omion, Lot 4% roy o 0 woewion
information freom the theee sources menticned sbrya. In so doing iv must be
entirely indepemdent spd unasscelated with any body cubside the Vores (5.S. 3).
He urges the court to say that S. €€ of the Act has ne relevonce #o the opinfon
sought and that it cancct assistin the iaterpramiztion of §. 77 {3).

Lord Giffcyd; im dealing with 5. 57 (3) sulmits thot she cob-section
"does not preclude the Federation frem engaring the individasi of their choieo
as their representative or as their eonsultant or advisor, vhem thoy arn o
party tc an arbiirztion. The fact that such an individuc? holds cffice im one
or mere orgamizations cannot sipnify that the Federztion hag thorveby becrme
dependent on c¢r asscociated with such crganizaticn™. He relies on the natural
and orcinary mearing cf the words in the sub-section. He emphasises the right
cf each party iun art.greticn proceedings to Tut bhis case, and submits thot the
arbitraters camnct, cxeopt for some sufficlent rensoe, exclude from the pro-
ceuGings any porsom whom either cf the partices desice to be present to zssist
in the reference. Ho urges the court to proteci parties from interference
with their right tc choose their representatives psrticularly when that inter-
ference is urged by the opposing party to the ariitration. He submits,
finally, thot “thev heve ne right to influence the Federation®’s choice®.

The gencral rule is that an arbitrator derives his autherity from the
agreement betwecn the partics. 1Tt fcllows thzt bis powers and duties are those
and only thrse that the parties have agrecd to place upon him. Hewever, the
Arbitraticr. Act makes Provisicns te cover situati-ns where the agreement is
silent. Imn the exercise of his duties; an ariitrater usuzlly follows the
vréinary course of pricedure adhered to by & court of law at a trial. . jarty
may appear im person, ¢r he may be represented 2t the hearing by counsel, cor

he may Ye representcd by an agent. There is ncttiry in the Arbitratiom Act
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to show the contrary. If it is the intention of a party to be represented
by counsel, it is his duty to give potice of such intention to the othexr
party to permit of his being represented also. if he so desires. Apparently,
this was not done in tbe instant case. A party is emtitled to have perscns
to attend to assistin the presentation of his case, and if such persons arg
excluded without good ground, the award by the arbitrator may bLe set aside.

In Haigh v Haigh (1861) 31 L.J.Ch. 42G, (1861) 3 DE.G.F.&J. 157, (English

Report 838 at p. £42) The Lord Justice Turner saidi-

“I think that before he (the arbitrator)
cxcludes anyome from attending on behalf
of any of the parties interested, he is
bound to ascertain that there is good
ground for the exclusicn, and to take the
best care he can that the party who is
affected by the exclusion is not pre-
judiced by it".

The parties in the instant case, namely, the Government of Jamaica
and The Police Federationm, aré bodies that cen only attend by representation,
and they have the right to so attend. I know of nc Act which cxpressly or
by necessary implicationm, limits the commrn law rights of any person who is
sui juris to appoint an agent to act on his behalf, in proceedings such as
this.

In the instant case, the terms of refercnce to the Arbitrators under
the Memorandum cf Agrecment is as follows:-

"To determine and settle the dispute between
the Government of Jamaica ont the ome hand
an¢ the members cf The Jamaica Constabulary
Force represented by The Jamaica Police
Federaticn on the other and over the
Federation's claim for increased wages and
other iuprovements in ccwditioms of employ-
ment of its wmembora™

o

In order for the arbitrators to carxry cut their mandate, it is necessary
for them to hear and consider submissioms from the parties to the dispwte, and
I bhold that both bocdies have the right to appoint counsel or an agent to act on
its behslf. It is interesting to ncte that the request of the Federatiom tc
both the Rt. Honcurable Hugh Lawson Shearer and Dr. Trevor Munrce is for
“agsistance in preperimg and presentiog the Pclice Federation's case"™. The
chairman cf the Federationm explained the reasom for the selection of theirx

representatives, but the Govermment secks tc restrict the choice of the
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Federation while acknowledging the "undoubted ccntribution that the two

‘persons selected can make to the Federation's cesc™. (see letter dated

October 8, 1992, figgs - Permanent Secretary tec Forbes — chaifman).

The contention that such appointments cffend the spirit end intent of
S. 67 (3) of the Act; in my opinion, is unfounded. I do not understznd the
Féderaticn.tc be secking the assistance of trade unions or amy other body to
present its casc. The request is made to two perscns whom the Govermment
admits can contribut« greatly to the Federasticn's case, and that must be
because of their porscral skill and ability. It hos nothing to do with the
trade unions to which they are affliated or which thcy represert. Even
assuming that I accec)t the wide meaning attributed o S. 67 (3) by Mr. Campbell,
I could not say that the appointment cf the two persons would inexorably laad
to a breach of that section by the Fedevatiom. It is quite possible for a
person to wear scveral hats; ns 1t were, buib a2t diffewxent times. What is germene
to the issue is the capezcity in which he is acting on the particular occasion.

Having given duw regard te the able submissions made by ecunsel for the
Governmment and ccungel for the Federatiom, I hel! that the Federation have a
right te seek tho services of perscns of their cholew te assist ia the prepara-
gion and presentzticn rf thelr case before the arbitraters. Purther, I hold
that the selection of the Rt. Homourable Bugh Lawscn Shearer amd Dr. Trevor
ﬁmntoe is in their personal capacities 2s skiiled m'n, 2nd as such, it would
not be a peed ground for the arbitrators to execlude them from the hearing.

Thercfere, in amswer t- the speclal casc zteoted, 1 state my oplmion to
be that on = true construccion of the Constabulary Force Act (and in particular
8. 67 (3) =ud S. ¢&), The Police Foderationhms: 2 ligel right to Le reprosentsg
by the Rt. Honurszbli: Hugh Lawson Shecrer 0.J. @nd Dr. Trover Munrce hLefrre the
Arbitrztion Tribunzl constituted to determine and settle a claim for incrcased

wages 2nd cther improcvements in the conditioas i ciaployment of thelr w1l .vs.




