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I THE COURT OF APPEAL N

\ SUPREME COURT CIVIL APPEAL NO. 42 of 1986

BEFORE: THE HON. MR. JUSTICE CARBERRY, J.A.
THE HON. MR, JUSTICE CAMPBELL, J.A.
THE HON. MR. JUSTICE BINGHAM, J.A. (Ag.)

BETWEEN HOLA GOWE PLAINTIFF/RESPONDENT

AND FAY LURCH DEFENDANT/APPELLANT

Mr. K. D. Rnight ané Mr, B, Samuels for appellant

/ Mr. E. H. Jones and Mr. R. S. Sinclair for respondent

October 5, 6, 7 and December 18, 1987

CAMPBELL, J.A.:

On 7th October, 1986 we delivered judgment dismissing
the appeal and rromised then to put our reasons in writing which
promise is now implemented.

The matter came before the Court on an Originating
Summons sometime in March 1982 seeking a declaration of ownership
of property situated at No. 2 Caribbean Avenue, Kingston 10 in

ki the parish of Saint Andrew registered at Volume %65 Folio 587 of
the Register Book of Titles. The contestants ére mother and
daughter.

The facts found by the learned trial judge,

Miss Morgan J,on the affidavits and viva voce evidence adduced,
were that Mrs. Nola Gowe, the mother, then residing and working
~in the U.S.2A., being minded to retire and to return to live in
Jamaica,mher homeland, solicited the assistance of one of her

children naﬁéig,her married daughter Mrs. Fay Lurch to identify



-a sultable re51depce an& to represent her 1n the sale oroceduree.”'
culmlnatlng in the transfer to her of any such ldentlfled resm-??vy}"'
dence. »It was agree between mother and daughter that to fac;llnff?e
Ctate the securlng oi a mortgage, and for that purpose only, her !

 name. together Wlth the rames of Lhe daughter ane the 1atter s ;;rf f:f

:-;husband Would De entered on the reglstered trunsfer as ;he
_freglstered prourlerors,' ﬂ mortoage of ¢?5 000 00 1n favour or G

.the said thrce pe,r:so-';s was secure (ﬁ from _Jlfe of Jamalca company,._
.blmltEd°= Mr’ﬁ%ngyneansv an Attcrney-c.telaw yrocessed the mortﬂfo{:
VVVVV gage on oehal% OLfere of Jamalca Company lelted, The transf°r '*w

e - and mortgaoe were;reglstereo Oﬂ_uorCu 22 1979 : The regxstered ii ﬁf

t*ansfer of tltle wasﬂ to the three persops as menants 1n Common,"ﬁ'f:37"

”ne~deposrt-of S 090 OO tovether wlth a further amount of RO,
#17,008.00, nak:l.ng a to al of 7424 aoa oo was paid by the mother
ehrough her daughter out of FLnds wholly nrovrded by the mother.;oxfr

A further agreemene was reacheﬁ between mother and daughter thaL;ﬁﬁa_ “
-the 1atter who neefeo seﬂure tenancy would occupy the purchaseai;i.o..
premlses and pay as veﬁt therefor: an amount equal to the month1y ;rf"
mortqage payment whlch was mLch less tnan the rent Wthh the . .

premises could commanﬁ baving reoard oo what the prev1ous tenantsr;u_rf'

'S

were. paylnoo. To ouara ag*ﬁnvt her dau“::er s default 1n ut11151ng

the rent for Lhe oarnent o the nortqage 1nsta1ment, the mother
e "reoulred that the daughter’ uré efreor oa )t by Standlng Order
-on her bank 1nto vhlch hera lu?ents from emoloyment were palo, L;J.

jrhe mother was de51rous or

! |..|

edu the nortgage sum ow1ngu; She
therefore remlttec sums frcm t e U S Aa’totalllng $9 375 00 1n
'..reductlon of the Sawd ﬂortgage,' Thls sum was addltlonal to the

-oayments through Her daLghtevnw Standlpo Orderuu Con51stent Wlth e

"_the agreement tha+ the names of her daughrer and the 1at'er s

husband were' entered On the transferfsolelv to facllltate the.uf
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adoptéd to effecn hl .release was by trans erlng hls 1ega1
1nteres 1n the ﬂ?ep@“ y to mother and daLghterb |

o Fr ‘Nian neans dealt w;th thls release of nortcage°
Mpparéntly on thlS odcasion he acted both for Life cf ‘Jamaica
Company lelteﬁ 4na for the mortgaqors° He effected a tramsfer

cprietors as

I'(J :

of the regls#ered t?tlc from th° ‘exist 1.g
tenants ln common to mother and daughte? as joint tenants on
25th “Eovmbcr, wde:uo h I .
o The woth ? returned to Jamalca in June, 19éza “she o
IGSlded.Wlth her daunhter at the purchasec Dremlsesa: Relation~
ship betweeq motae: and daLghter steadllv declined. The mother
dcmanded that tnc daugh*er transfer to her the legal 1nterest
which she the daugh ter had acqulrec oolely zo fac111tate the
grant of the movﬁnhgea The dauqhter refused to join in any such
t:.ansxero She streﬂudusly denled the existence of any aqveemﬂnu
Thereuvder she would Be a mere legal ttansfereeo She contended e
uhat the Whole :1uec of purcha51ng a none ﬁrlﬂlnated w1th her.
She had the méans %I Srovide the dumrpaﬁmam and the credit to
obtaln a mortgaqce' It was her mother who expressed a w1sh to'
jOln ln the*venture and was allow d Lo ﬂoan as a tenant in
common . Subseauehblwé Jn ‘the relcase of r. Eurch as a nortgaacr,:”
ShL and he? mothe¢ a 'eed to change an& cna“gea their estate in
tne ﬂronerty £rOF tqhanta in common tc a 101nt tenencyo |
| “ha lcaneé LrlaL:Judge.raunﬂly rejected the.déﬁéhtét“sr
veréiého She adjvﬂgec xhe mother o ‘be entitled to the fu11'“'
benef1c1a1 ownershlo of the nro*aertyo
| | r"he datghtev ‘has annealed £6 this Court on the under- -
mentldned groundu; name ly= | | | |
© 0 #1. rhat the learned trial judge failed'
_LO adequately or at all assess the
" affidavits of #r. Allan Deans,: -
.. -Attorney-at-law, Siorn to on the
18th day of Sentambe , 1985 and
tir. Allan:Lurch.sworn tc on 26/6/85
as they would affect the- intention

of the Plaintiff/Respondent at the
+ime the nature of the holding had



'grdund 13.-]'

'”chase prlce were made by Mre”,

failed to arrlve at thls conclus
':adequately assess

-Lurch,.f'J

-deponed te facts whlch he?

“He' deponed that

. 4° T .

been changed and the Dartles held the
Droperty as. jOlnt tenants between the- .;
: Plalntlff/Pespondent and the Defendant/yﬁq
‘ '”jenpellaaton_.,_w__ S _ FR

'f?ff?ifif?. That the learned trlal ﬁudge erred in

‘her application of’ ‘the law by (sxc) theiyfﬁLfff

facts found bv her, 55-

_ That the learned trrar judqe wrongly
"‘exer01sed her dlSCZuthﬂ ‘in favour of .
o orident when she’ '_
_?allowed costs to. be awarded ‘in favour
ot the Plalntlff/ﬁesp'hdent,?_' L

:-Before us hro Knlght properly abandonedfground 3 and concentrated

‘his subm1ss1ons on grcund 1,. Thls he dld because ground 2 depended'

ofi this CQurt maklng a favourable determxnatxon ins hls favour on

The glst of Mro Knlght”s submlss1on is that the

_1earned trlal judqe s vlndingiﬁhat all pwyments towards the pur=d"d

aowe, dld not roreelose Mrs. Lurch“

rlght to a beneflclar 1nterest 1n the property because there was

: ev1dence5"conua1nea 1n the affrdaV1t or Eessrso Deans ana Lurcb,;

that Mrs, Gowe from the beglnnlng ef the purcnase negotlatlon

-manlfested a clear 1ntentlon to benefle her daughter and thls was

made even more manlfest in Nov;mber 1 G,When Mr,.Lurch was FENDS

rel;eved of the morteage and deleted from the Tltle and she had

 an- opportunltv of hav1ng the Tltle changedi"rom tenants in common -

“to a transfer exclus;vely 1n her name but'lwstead effected a-f”'”

"transfer to herselr and her daughter as 301nt tenants from th

fIt was the furth er submrssmon of

exlstlng Tenants 1n Common,

'nr,.Knlght that the only reason why the-;earned trlal judge

1on 15 because she falled to |

‘e aff1dav1 “'v1dence ef._'Messrs° Deans and

Mr° Deane 1r an aff1dav1t dated September 13, 1985;

Sald took place ln 1979 and 1980o

and Companv he pIOCpSS@d and regwstered a mortaage on the f.
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property in: questlon with Life of Jamalca Company Limited as
mortgageeg: and Fay uurch, Al1an Lurch and Nola Gowe the tenants
in common as’ mcrtgagoxs, The mortgaqe was reglstered on

22nd March, 1979 : “hls aapect of the mat er is not disputed.
He however furthér 6@ ned as her@undv*g:.'..'

69-J&hat 1r the month ci“November 1986, all
canhree partles ‘namely Allan Lurch,
~Fay. Tuurch and Nola Cowe visited my
coffice.and: ‘the sz2id Allan Lurch,
stated that he wished to have the
- moxrtgage . granted to him released and
to transfer his ghare in the premises
oo Fay Lurch -and- Hola -Gowe resnectlvelyq

7. That it was: aqreea between Fay Lurch
_ and Nola Gowe that the naturé of ‘the
' joint holdlng would bo changed £rém
Tenants in Common te that of Joint
Tenants. .. i .

8y :That-in the course of the. aforesald

meeting I explained fully the nature

xof a-joint. tenancy hciﬁ;ng L0 o
lMrs. Fay Lurch and Mrs. Nola Gowie - .
;1rcludlno ‘the right.of surV1vorsh1p
ent@iled in that holding. That with
their agreement the land.was. reglstered,
in the names of Fay Lurch and Nola Gowe ™

- as:wJoinkTenants on the - 25th day of .
Novembnr; 1980.%

Mrs, Goﬁé in her aff1dav1t 1d'realv to Mr. Demn‘s
affldav1t deponc@ as hereunder° -

“5° Relativg-to paragraphs 7 and ‘8 of the

affidavitof Allan-Deans. I-was completely . .-

. unaware that the Document that I had
- migned would change: the helding. in. .
premises situate at Ho. 2 Caribbean

V" avenue from Tenants in Common to-Joint: ERT RN

Penants. I was infermed by the

“Hefendant that the documents were ready..: .. -

i for signature andc: thb wa should both
- “attend to smrn,--..._ e L

6.7 Further thatﬂon~theﬂday.in-question;
.when I attended at the office of

“owr,Allar’ Deans, Mre Deans informed me .o

~that “your'daughter!has'already"signéd,
all you have to do is mign here' and
he indicated the sec+lon in whlch I

S ighould” 51gnn' N

brg o7 ohare ias no meetlpg 28 alleqed by
- Mr. Deans:between him, the Defendant
and me, @nd T state’ emphatlcal ly that



L ﬁ;?the nature of the ﬂhange of our status RN
“oioo 0 on the Title was never then or. after-_v_ggm:j*
o wards explalned to me by Mr: Deans, =
7 and I 'was never. invited to read: the
';Fdocument whlcb I had s;gned v

The 1f‘1dav1t of Hr, Lurch so fwr as 1s pertlnent 1$ 

as followsa o

'3.“_“125'ihat the arranqenen'é- or the acqulsltlon -
it of premises sittatéd at Mo. 2 Caribbean
ChoAvVenue; . Trafglgar Parkp Kingston 10,
‘Registered at Volume 965 Folio 587 was
Cthat Mrs. Nola Gowe. would contribute as’
“oadJoint-Owner. ¢ 1hat Mrs. Lurch based
. onher salary at that time was unzble
. %o obtain a mortgage, .so I volunteered = -
o ‘obtain a mortcacylu51ng my Insurance
:}Pollcy with the" lee of Jamalca lelted,.
casia ccllateralg : e o

ﬂ”hat the Clnar unccrsbaﬁdlng was - that I
;;would ‘surrender. my mortgage as. soon - as’
L Mrs o Lureh was able'uo obtain a salary -
!f,sufFLCLent o obtaln mortgage and '
s " ‘thereafter Mrs. Hoia. ‘Gowe ‘and - L .
- ‘ P L Mps, Fay Lurch We uld become sole Joxnt L
DR R '-.sOwnﬂrs,“,%;:; : Clan R

”ne ;earnCu tzlal judge clogr;v con51dered these twof7c

affldav1ts and fean as a fact tbat, cohbrary to what ls state&fﬁT :"
in these aff1dav1hs re&evant to the 1ntentlsn of Mr Gowe at o
the: tlne of the acqulsltlon of the Dronbrtyy she had not

expressly or 1mplle61v 1ntendea to ‘share’ ihe. benef1c1a1 ownere;ffigfﬁi
“ship of thﬂ prop Tty wzth anyone,‘f@ §Qlf_ . 

The learﬁed cr1a1 3udge S:ulndlnq 1n ghls regard 15 }g"

stated thus= i

Juﬁ¢“*fL1n6 that as a result OL the request of i
© U pifeof Jamaica the mames of the defendant’
;oand hex husband, Rllan,. were added to the
. title-as tenants in .common to Q&cxsfy'the
‘requirements of the lending agency i.e. as.
. convenience and no¥ because tha’ plaintiff .
S desired to part with.any. of the beneflclal .
Lrinterest. This is. SlgnlL ed by the. prompt— T

imess’of Allan in removing his name from t&e“ SETRIRRE O
- deed 'when reguested, It is &t this time '““ }{f,r"_;,
< ~that thg names oF plalntlwz'and dezendant fj»_wv*ﬁ;"

appear as joint tenants a matt¢r to Wthh
I shﬂll later reier° ;_r_-. e e

Deallng sp c1f1callv w1th thc mattcr of the subsequent ".;J;

reglstratlon as 301nt tenants whlch 1eces arlly lnvolved a ;::5Qj,=




7.
con51derat10n of 3arawraphs 7 and 8 of lr Dean s affidavit and
Hrs., Gowe s answer thereto the learned trlal judge said thus:
”On the Certlflcate of mltle the names of
¢laintiff and-defendant appear as- ‘joint
fenants. The plaintiff says that when she
came to Jamaica to sign the document she-
- was of the belief that she was signing a
S doeument conseguent on Allan Lurch releasing
" his obligation-and: Jeaving her daughter and
“herself to- continue with-the understanding
“as they had- started i: e ‘that her name was
on the title for convenience only. It was
after she went back to U.S.A. and returned
to Jamaica that sheé discovered that defen-
dant's namé wags'on-as-joint tenant. It was
~ the reguest” by plaintiff of the defendant
e remove her fameiand abide by their
initial agreement and her refusal which
- caused the deterioraticn in their relation-
" ghip. I belisve every word of this and
find. ‘that plaintiff at no time intended to
_pasg any’ beneficial interest to the defen-
dant and that ‘defendant®s name was nut on
the iltle for mare convenlence°
I have set cut the 1*e}.evz';u'ri: ﬂarfs of Mr, Deans' affi-
davit and the relevantﬁparts~cfers;’Goweﬂs_affidavit“in answer
thersto for the purpose of highlighting the fact that what the-.
learned trial Sudse did in’the above quoted abstract. from her .-
judgment wes“td*ébneiéer'Mrs;aGowefs'answer?toxthezfactsndeponed
by Mr. -Daidns “and W, “Lurches - Neither irs ZdGowe nor - Mr. -Deans .was ..
called for cross—examination on thei¥ respective affidavitsd .
There was nothing in Hr. Déans® affidavit which.rendered it more
credible than Mrs. Gowe's. When Mrs. Gowe's affidavit evidence . .-
is con51dcred 1n uhe context of the c;edlble corroboratlve oral
and documentary evxdence tendered ena adﬂlttﬁd On her behalf in
proof of the fact tha+ Mrs= Lurch contrlbuted nothlng whatsoever
to the purchase prlce of the property,_lt ist not the least
Surprlslng that the iearned trlal judce unheSLtatlngly accepted
her in preference Ld'ﬁra Deans on: the 1ssae ‘as to whether she
' had evinced any lntentlon in hlS presence to make ‘her daughter
a”jbint”ﬁenan%*or otherwise to confer.on her a beneficial
interest in“thEJprbper%ylwrTheneVidence?was:overwhelmingly_allg-m

one way in favour of Ilirs. Gowe. The learned trial judge carefully



7

considered and analysed the ev1denceF and her reasonlng cannot

be faulted, She came to the rlght conclu51ono.. For thls reason S

of CarberrvF J;A{'and I aaree w1th 1t, :333_.;a¢m

CARBERRY, J A° s s

We all aqreed that’ bhls appeal should be dlsmlssed,ff;ﬁ*””
and I have had.the opportunlty of readlng tbe draft judgment ofﬁtf; ﬂ 
Campbell 3. A;;hereln and 1 aqree w1th 1t°3 I des¢re however toif f“
add two shoft comneﬂts of my own,-'"fﬁﬁf' g i b

b Iﬁ‘The oroceeé¢ngs 1n thls case wbre begun b§ an”
Orlglnatlng Cummonsf an& unfortunately 10 corv of that summonsi”ﬁffﬁ

was 1nc1uded ln tﬁe nundlu of documents fliud in thls appeal.’ ;@{f:

I do not understané how thlS ommss;on came’ about Cput it adds'f"““"“'
POlnt to the first comnent that should he made.ff ;““'”'

The mrov SlDﬂS in Jamalca r"cmerz'u.m;; the use of theﬁjf_"

Or;glnatlng Summons are ao'erneé by the nrov1smons of sectlons’ff

532-546 of the ClVll ﬁgpcedure Code,fQWe have not yet ‘had’ madefg,,ﬂﬁ

out here any of ;be moaern prov151ons that anpear in the u. K

R

White Book, in Order 5. Order 7, Order 8 and Order 28 .In'_ Z” o
England an Originating Summons has a much wider scope than lt ﬁz

does in Jamaica. It was no+ approprzate to use an orlglnatlng; '




?;;lif
summons as a meane OL brlncqu thls contentlous dlspute between.
mother and dauqntel sefore the courto_ It was’ obv1ously a s

_altuatlondln ﬁﬁlch oral. ev1dence was 11kely o be necessary ‘on
either side, and ﬁresentetlon of the dlsnute by affldeilts ‘aven
if there might be cross-—examination upon them was a clumsy and
inappropriate method to he usad. When the matter first came
wefore the Judge it should have been dealt with under the pro-
vicsions of section 539 of the Code, and directions given as to
the trial of the questions arising therefrom, e.g. by ordaring
wleadings and the taking of viva voce evidence.

Even had we had the English provisions in force here,

this was z case that ought to have been begun by writ: see the

remarks of Buckley J in re Sir Lindsey Parkinson & Co. Ltd.

Trust Deed [1963] 1 All E.R. 60% cited in the 19232 White EoOk.
at 5/4/1. e
o Tbe other comment.that I woulL make 1s to observe
thet the doctr;nes oa resultlnq t;ust and pxe¢unptlon of aévancem. |
ment all ralse presum“tlons that may b& rebuttee, and are most |
useful in a 51tuatlon in whlch one or otner of the oartles have.
died and tne court 1; zaced w1th the problem of deallng w1th
the smtuatlon 1eft pehlnd In. thls 51tuatlon however, both o
:partlesﬁhe:e we;e al;ve and able to glve ev1dence; Lor what ;t
vgas wotthE of Qﬁat fhey 1ntended 1n the t*ansactlons tnat took
.piace_be;ween:;heme_ in any event 28 b“tween mcther and

dauahter:no.presumntion of edvancement nrlaesr and 1t 1s useful

to refer to the. remarks of Jesselkl ﬁ,Ra 11 B nnett v Bennett T

_\“.. .\

r{1 !9) m Ch D474 . - Fowm SERECI L

~
i

ok




BINGHAM, J.A. (Ag.):

I have read 1n draft the judament prepared by my
learned brother Caﬂpbell J Aa settlna o;; our ‘reasons for the
dlsmlssal of *hls aoneal, In thls regard I eﬁtlrely agree w1th

his reasoning and therc 1s nothlng further that I can usefully add




