IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L.1992/G161

BETWEEN SYLVESTER GOWIE PLAINTIEF
AND JAMATCA PROTECTIVE SERVICE

LIMITED FIRST DEFENDANT
AND FREDRICK SHAE SECOND DEFEMDANT
AN D GERALD JONES THIRD DEFENDANT

Mcss J. Cummings instructed by Gaynain and Frasern gorn PLaintiff.
Miss J. Bemnett instructed by Raphaek Codiéin and Company gorn Defendants.

HEARD: Februany 27, March 2, 3, &, 1995
June 24, 25 and December 13, 1996

KARL HARRISON J.

The plaintiff brings this action against the defendants to recover damages
for negligence and/on fon breach of contract. He alleges that on on about the
15th day of Aprnil, 1991 the second named degdendant the scrvaag and/on agent of
the ginst named degendant negligently assigned him to guand duties at certain
premises in the parnish of St. Andrew in breach of his contract of employment and
as a consequence whereod he was shot and injured. The undermentioned are the
particulans o4 negligence pleaded:

"Particulans of Negligence

(a) Failing 1o take any on any suggicient or proper care
for the safety of the PRaintiff.

(b) Causing on permitting the plaintiff Lo participate
and/on work in dangerous conditions knowing he was
not competent to do s0.

(c) Failing to wann the plaintiff of any danger at the
said premises.

(d}  Failing to provide the plaintiff with a baton and
or guand dog and/on gun which are necessary fon the
proper performance of the said duties.

(e} Failing to provide a safe system of work."

The plaintiff also alleges that on on about the month of August, 1991 the
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degendants unlawfully, wrongfuily and without neasonable and probable cause
Lerminated his employment with the company.

The defendants have pleaded that the plaintiff was employed to the §inst
degendant as a secunity guand and was, in the counse of his duty, assigned duties
on centain premises Ln St. Andrew. While he was at the premises he was attacked
by intruderns who, without any fault on the pant of the defendants, shot the plain-
tiff causing injunics.

Furthen, the defendants dended that the thind degendant wrongfully terminated
the plaintif4’s employment by dismissing him,

1t was submitted by Miss Benneit that the plaintiff was ingured as a result
0f a cniminal act by someone for whom the defendants were not responsible and over
whom they had no control.

Miss Cummings on the othen hand, contended that the defendants had been
negligent and had breached his contract of employment in that they placed him on
guand duty and did not supply him with the necessary equipment and protection.
Funthenmonre, she submitted that there was a high nisk involved in guarding a
politician's house.

This Cournt holds that an empLoyer has a duty of care at common Law to his
employee to provide intern alia, a safe system of wonk during the course of such
employment. He must take neasonable care for the safety of his workmen - sce Wilson
and CLyde Coak Co. LAd. v. EngLish [1939] AC 57,

This duty does not extend to the protectionof all rnisks but only such rishks
as may be neasonably forcsceable on neasonably contemplated, depending on ihe claim
being gramed in font on in contract. The rcasonable employer 4s n.eqwijtcd;)/:h A%L egglfgb'ca
the probable conscquences of his act not the possible consequences.

Now, the evidence in the instant case neveal ithat the defendants are 4in the
business of providing secunity guands forn business places and residences.

The plaintif§ testified that he was « kennel attendant employed by the defendant
company and that on the 15th day of Aprnil, 1991 he was working in that capaeity.
As a kennel attendant he was nesponsible fon the care and maintenance of dogs owned
by the company. He contends that he was not a security guard by trhaining and was
sent to pergornm secunity guand duties due to the fact a guarnd had not reponted for
duty. he said:



"...the supervison force me ogf my work, ML

2l Zhe supervison mi nox going....Him tell

mi say mi have §4i do the secunity duty...Him

say anyway mi nuh go up there him a go Lei

Joe Williams fine me next morning.”
He did comply with the instructions and was taken to the nesidence of Mhs. Joan
WebLey., Whilat perfonming guarnd duties he was shot and injured. His deseription
of what happened is as §ollows:

¥, oonight come down. Lights on the outsdide

of the building. ML never hear nothing nor

see anything...Nine o'clock mi a patrol

nound the building. They have back verandah

but round thene darnk. After mi reach by the

verandah mi hear a gun shot Lick. Aftern it

Lick mi nuh see nobody fon round deh dark.

ML tunn back...and mi §ell mi §oot a burn mi,"

He was taken ifo the Univernsity Hospital of the West Indies where he was
examined and trneated by a Pr. Channer. Thenreagten, he maintained that he went on
s4ck Leave. Whikst on Leave had to attend Annotto Bay Hospital where he received
gurther trheatment as an out-patient.

Dr. Arnchibald ticDonald gave evidence at the tnial and testified that the
nreconds neveaked that the plaintiff had suffered a gunshot wound £o the anterdior
aspeet of the middle thind of his Legt Leg. He opined that the injury was not
senious and that the plaintiff would have been incapacitated for af Leasi iwo weeks.

The evidence presented was nevealed that there was no wuitten contract of
employment between the plaintifg and defendants. He tells the court thai he was
employed as a kennel assistant but thene 48 also evidence that he could be promoted
Lo the position of a secunity guand 4in due cowrse. No evidence has been Led that
At was Amplicit in his contract of employment that he could not be asked to pergorm
guand duties when the necessdity arose.

There 48 also no evidence to support the contention that the defendunts caused
on permitted the plaintif§ fo participate and/on work indangerous conditions knowing
he was not competent to do s0. Neither {8 there evddence that there was any fom
of dangern at the premises where the plaintiff was sent. According to the plaintiff,
the shot which caught him came grom next door. One wonderns therefore, whethen a
baton andfon guard dog and/on gun could neally have helped him having regard to the
manner in which he was shof.

The question therefore anises. 1s thit a breach of duty of care that creates
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Lability in the defendants? 1 would say that it would be wrong that a man should
be held Liable gorn damage unpredictable by a neasonable man and equally it would
be wrong that he should cscape Liability, howevern indinect the damage, 4§ he fore-
saw on could neasonably fonsee the intervening events which Led to its being done.
It 48 my view and 1 40 hold, that the intervention of a gunman in the particular
circumstances of this case was not neasonably fonesceable. There has been no
suggestion that the gunman committed this wnong upon the plaintiff with a view to
gain enthy 1o the premises whene he was a guard. A fortioni, the unusual itner-
vention coukd not be said to have been within the reasonable contemplation of the
partics at the time the plaintiff was employed by the degendants. 1t 4s my
considened view thereforne that the plaintigf has gailed to proved on a balance o4
probabilitics that the degendants wene negligent on that they acted Lin bieach og
the plaintif4’s contract of employment.

As to his claim fon wrongful dismissal, the plaintiff testified:

"Them give me three months sdick leave...l was paid
duiing the three months sich Leave. While at home
them send call mi down at the company.....Mr. Shae
Lokl mi say mi get fired. 1 get no Rettern telling
me I was gined.”

He also testigied:

"T never returned to wonk after 1 got the injury.

1 neven stop a day orn two days off the wornk. 1%
48 not e T was dismissed because of poor attend-
ance at wonk."

Joe Wilkiams, Directon of Administration of the degendant company said that
At was brought to his attention sometime 4in August, 1991 that the plaintiff was
dismissed but he was unaware who had dismissed him. He also testified that he had
heand of the plaintiff being shot and had nesumed working. Acconding to im, the
plaintitt's attendance thereafter was noi regufar,

1% 48 my consddened view that the pilaintiff was dismissed grom his fob without
cause, He would be entitled Lo two weeks salarny in Liew of notice undern the
EmpLoyment (Temination and Redundancy Payments) Act. Although he gave evidence
in chie§ that he earned $500.00 pen fontnight he did admit under cross-examination
that it was only $250.00 per fortnight that he earned. This is alf he would be
entitled Lo by way of damages for his wrongful dismissal.

This was an unfortunate experience foi the plaintiff and although I have found
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against him in nespect of his infjuwries, it 46 my view, and 1 would songily
necommend that some ex graidia payment be considered by the defdendants.

There shall be judgment gon the plaintiff in the sum of $250.00 with costs
to be taxed if not agreed.

Costs Lo be agreed on taxed at the Resdident Magistrate's Tarniff.



