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IN THE SUPREME COURT OF JUVICATURE OF JAMAICA 

IN COMMON LAW 

SUIT NO. C.L.1992/G161 

BETwEEN SYLVESTER GOWIE PLAim-IFF 
I 

A N V JAMAICA PROTECTIVE SERVICE 
LlMITEV FIRST DEFENDANT 

A N V FREVRICK SHAE SECOND VEFEMVAf{f 

A N V GERALV JONES THIRV VEFENVANT 

M.i.6JJ J. Cumni.i.ngJJ .i.n6:tlulc:ted by Ga.ynai.Ji. a.nd Flt.tUCJL 601L P£.LU.n;ti.66· 

M.i.6.6 J. BeMett wt:Jw.c.;ted by Raphael CocLUn. a.nd Company 601L Veneri.da.nhi. 

HEARV: FebJWJVLq 27~ M<LILch 2, 3, 8, 1995 
~ June 24, 25 and Ve.cembeJL 13, 1996 

KARL HARRISON J. 

The p~66 blU.ngJJ tkU a.c.ilon agai.Jud: .t:he de6enda.n:U .to ILecoveJL damage.A 

601L negligence and/olL 601L b1Leach 06 contJr.a.c;t. He allege.A tlua on olL a.bout .t:he 

15th da.y 06 Apill., 1991 the .6econd named de(jenda.~ the liVLvo.d- ·.a.nd/ OIL age~ 06 

the 6.br..6.t named de(Jenda.nt negligenti.y CU.6.(.gned IWn .to gu.aJu:L du.tie.A a;t ce;r.ta,ln 

p1r.e.m.l6e.A ht the p~h 06 S.t. And/Lew .in b1Lea.c.h 06 hiA contJulc;t 06 emp.f.oymen;t a.nd 

cu. a. cont.equ.ence wheJLe.06 he wcu. .6ko.t a.nd htjWLed. The undeJLmen-tloned <L!Le the 

paltti.c.ui.alui o 6 negli.g enc.e pleaded: 

"P~ on Ne:aUgenc.e 

(a) fcU.Un.g .to Uke any OIL any .6Unn.lde~ OIL f--'LOpeJL C<L!Le 
601L the .6a{Jay 06 the Pfuhvti.66· 

(b) CCUL6.lng OIL peJUn.lW.ng the p.fJLi.n:tl66 to paJr.ilc.,lpa;te 
a.nd/ OIL woltk. ht dang CJLOU/J co ncLltio n6 know-lng he wa.6 
not competen;t .to do 4 o. 

(c} Failing .to W<L!Ln the pla.lnt.i66 06 any da.ngeJL a;t the 
.6 a.id p1r.e.mU e6 • 

(d} FcU.Un.g to plLov.lde the pf.ahit.i.66 w-lth a ba;ton and 
Olr. gu.aJu:L dog and/ olL gtLn wh.lc.h <L!Le nec.e6.6<LILY 601L the 
pJLopeJL pVL601Lmanc.e 06 the ha.id du.ti..<!.4. 

(el F~ .to plLov.lde a .6afie .oy.6.tem 06 woltk.." 

The P~66 aha a.U.ege6 tha;t on OIL about the month 06 AugUlJ.t, 1991 the 
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de6enda.nt6 un.f.aw6uii.y, WIWng6uUy and wlihou;t Jr.e.LUionabi.e a.nd plLOba.bR.e c.a.u.he 

t<!Jl1Tl.lna;ted h-l6 emp.Z.Oymen,t: w.Uh :the c.ompa.ny o 

The de6e.nda.vit6 have pleaded :that :the P~66 wa.6 employed to :the 6~t 

de6enda.n:t at> a .&ec.wr.U:.y gualtd a.nd Wal>p bt .the c.oUIL6e o0 hA-6 duty, at>.6.i.gned du.Ue.6 

on c.<!Jt.ta..ln pll.emilie.6 bt St. AndJLw. While he Wa.6 at :the pll.em.i..6e.6 he W<U at.ta.c.k.ed 

by hl;t:J[.ud<!JL6 who 11 wLthou;t a.ny 6au.U on :the p<Vl:t 06 :the de6enda.nt6, .6hot :the p.e.ain

.ti66 c.au.6.i.ng bi.jwUe.6. 

Fwr.:theJr., :the de6enda.nt6 den.i..ed :that :the .th.i.Jr.d de6enda.nt:. WJLong!JuU..y te.Jtmina-ted 

:the p.e.ain.ti66 '.6 employme.nt:. by dl.6m.i..6.6.i.ng IUm. 

It wa.6 .6u.bm.uted by M-U.6 Be.nne.tt t:.ha:t :the p.eain.ti66 wa.6 .i.nJUJr.ed a.6 a. Jr.e.6uli: 

06 a. cMmi.na£ a.c.t:. by .tiomeone 601L whom :the defienda.nt.6 We/Le not ll.e.6poM.i.ble and oveJL 

whom .they ha.d no c.on;t:Jr.ol. 

M.i..6.6 Cummi.ng.6 on .the o.theJL hand, c.on-tended :that :the de6enda.nt6 ha.d been 

neg-Ugent and hc.d b1r.ea.c.hed h-l6 c.on;t:Jr.acA: o!J employment .ln that. .they piac.ed IUm on 

gua.Jcd duty and dld not .tiupply IUm wLth :t.he ttec.e6.6aJLy equ.i.pment: and pJLo.tec.Uon. 

Fwr.:theJuno1Le11 .6he .6ubmLtted th<U the/Le Wa.6 a hi.gh wk. btvo£.ved .i.n gu.OJU.Ung a. 

po.e.Ltlc..la.n'.6 hoU.6e. 

Thi..6 CoWLt hoi.d.6 .th<U a.n employeJL ha..6 a. d.v.i:.y 06 c.OJLe <U c.ommon law to hi..6 

employee to pll.Ov.i.de hzteJL al.la., a. .6a.6e -0y.6tem 06 wo1r.k. dwUng :the c.oUIL6e 06 .6uc.k 

employment:. He mU.6t .ta.h.e Jr.e.LUionable c.OJLe 601L :the .6a.6e:t.y 06 hi..6 WoJt.kmen - .6ee 111.i.£.Aon 

and c.tgd.e. Coal Co. u:d. "· Engli.6h [1939] AC 51. 

Thi..6 du.ty doe.6 not extend to the pll.Otec..tion o6 ai.i.. wk..6 bu;t only .6u.c.h wk..6 

at> ma.y be Jr.e.LUiona.bly 6M.e.6eea.b.C.e oJr. ll.e.LUionab£.y c.ont:.emp.e.a.ted, depencUng on the c.ta..i.m 
.th.eJr.enoJr.e, 

be.i.ng 6Jr.a.med .ln toll.t. OIL bt c.otUJta.d. The lte.LUiOnab.C.e emp£.oyeJL .l.6 Jr.equ.l/Led/ to oOILe.6ee 

the pJLOba.ble c.oMequenc.e.6 06 hi..6 a.& Mt .the p0.6.6.i.b£.e c.oMequ.enc.e.6. 

Now11 :the ev.ldenc.e ht .the h14.ta.n.t c.euie Jr.eveai.. .th<U .the de6enda.YLt.6 aJLe bt :the 

bU.6.i.ne.6.0 o 6 pll.ov.lcllng .6 ec.uJr.liy gu.aJui.6 601L bU.6.ine.6.6 p.fu.c.e.6 a.nd ll.e.6.i.denc.e.6. 

The p&i.n.ti66 te.6.ti6.i.ed :that he wru t:i k.emie.f. a.ttenda.nt:. employed by the de6enda.YLt 

c.ompa.ny and th<U on the 15th da.y 06 Ap!UR.., 1991 he Wat> wailing ht .that c.a.pa.c.Lty. 

A6 a. kennel a.ttenda.nt:. he wa.6 Jr.e.6pon6i.ble ~oil. the c.aJLe a.nd ma..lnt:ena.nc.e 06 dog.6 owned 

by :the c.ompa.ny. He c.on.ten.d..6 :th<U he Wa.6 not a. .6ec.u.tt.i.ty guaJLd by :tJr.a.irU.ng and Wa.6 

.6en.t to peJL6Mm .6ec..wr.Uy gu.OJLd du.Ue.6 due to the 6a.c..t a. guaJr.d ha.d not ll.epoll.t.ed 601t 

du.ty. he .6 a..ld: 
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" ••• the .6u.pe1tv.l.601t 601tc.e me ot]6 my wa1tk. Mi 
:t.ill :the .6upe1tv.l.601t mi 11.0.t go.lng •••• H-i.m tell 
mi .6ay mi have 6.l do :the .6 eCI.J.JU;ty duty •• • H-i.m 
tiay anyway mi nu.h go up the1te /Urn a go le:t 
Joe Willi.am.6 6.VZ.e me next mo.ILni.ng." 

He did c.ompiy w.lth the i.n6.tlw.c:Uon6 and Wa.6 :taken .to :the 1te6i.dettc.e 06 MM. Joan 

Webley. WMh.t peJt~oJuning gWVLd dutie6 he WCUi .6ho.t and i.njuJLed.. H.i.6 det>CJU..p.t<.on 

at) wha:t happened. J...6 a.6 t}oUow.6: 

" ••• rU.gh.t c.ome down. Ugh:U on :the out..6-i.de 
at) the builcUng. M.l neveJt heaJr. no.th.lng nail. 
.6ee any.thing ••• N.lne a' ci.oc.h. m.l a pa:tlr.ol 
llou.nd the bu..U.d.lng. They have bac.k ve1tanda.h 
bu.:t 1Luu.nd .the1te daJz.k. At)teJt mi lleac.h by :the 
veJtanda.h mi hea1t a gu.n .6hot .U.c.k. AfiteJt .lt 
U.C.k m.l nuh .6ee nobody t)oJt. Jt.ou.nd deh dallk.. 
Mi .twi.n bac.I<. ••• and m.i. 6eLC mi 600.t a bU/7 .. n mi." 

He Wa6 ta.ken .to :the Un..lveJr..6.lty Ho.&p.l:tai 06 .the We6.t In:li.e.6 whe1te he wa6 

ex.ami.ned. and .tJr.ea.ted by a. VIL. Channe1t. The1tea.t).te1t, he ma.ln.tai.ned. :that he went on 

.6..i.c.ll. leave. WhM..t,.t on leave had .to attend Annotto Bay Ho.6pUa.l whe1te he llec.eived. 

6uMhe1t tJr.ea.:tment cU a.n ou.:t-pruent. 

Vil. Atr.c.h.lbai.d Mc.Vonai.d gave ev-i..denc.e a.t :the Wo.£ and :te6U6.led. :that .the 

Jt.ec.o!UU 1tevea£.ed .that .the p£.tWiti.66 had .&u66e1ted a. gu.mlw.t wound .to :the a.ni;e!Uoll 

a6pec.:t. at) :the middee :th,(;id 06 hill le6.t leg. He op.lned :that :the .lnjWLy w.u not 

.&eJt.i..ou.6 and :that :the p.c.a.ln:ti.t}ti would ho.ve been i.nca.pa.c..l:ta:ted. 601t at lea.6.t .two weefu. 

The ev.i.d.enc.e p1te6en.ted. Wa6 JLevea.ted .tho.:t :the!i.e Wa.6 no WJU.tten c.on.ttr.a.c.t ot) 

employment be.tween :tlte pla.lnUfiti and detienda.n-t.6. He .tei.1A :the c.ouJLt :tha;t he Wa.6 

employed. a6 a. kennel a.6.6.iA:tan.t bu.:t :therr.e .U, a.Uo ev.i.d.enc.e :tha;t he c.ou.ld be p1tomo.ted. 

to :the po.6.i.:ti.on at) a .&eCI.J.JU;ty gWVLd i.n du.e c.ouJL.6e. No ev.i.d.enee ha.6 been led :that 

U Wa6 -i.mpliclt .ln hJ...6 c.onttr.a.c.t 06 employmen;t :tha;t he c.ou.ld not be euiked .to pe1t601Lm 

gWVLd dutie.6 t-Ohen :the nec.e611.lty aJW.6 e. 

The1te .l.6 o..R..c.o no ev.ldenc.e .to .&uppou :the c.on.tenUon :that :the det)enda.n:t..6 c.a.i.ued 

alt pelUILltted :the p.ea.bi.t.l66 .to paJLUclpa,t.e. and/ all waJLI<. i.ndangeJtou.6 c.ond.i.:ti.on6 knowing 

he Wa6 not c.ompe;ten-t to do 110. NeUhe.'i .. -<A .the/Le ev.ldenc.e .tha;t :the1te wa.o a.ny t)oJtm 

at) da.nge1t at :the p1teinl6e.6 whe1te :the p.ea.lnU66 weui .&en.t. Ac.c.oJuUng .to :the p.e.a.<.n:ti.66, 

:the .&hot whlr..h c.a.u.gh.t fUni c.a.me t)ILOm next dooll. One wondeM :the1te601t.e, whe:the1t a. 

baton and/ all gua1Ld dog and/ all gun c.ou.ld 1teai..ly have hci..ped fUni havi.ng 11..e.galtd .to :the 

mannelt i.n whlc.h he wa6 .6ho.t. 

The que.6Uon the1tet)M.e <VU.6e6. I.& .thll a. b11.eac.h 06 duty 06 c.aJLe :tha;t c.Jt.ea.te.6 
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UA.b.U.Uy .in .the de6eruJ.a.nh? I wau£.d .&a.y .t.hat U would be WJLong .t.hat a man .&kou£.d 

be held .ua.bie ~OIL dmnage unplLecUcta.bie by a ILea.&onabie. man and equ.ai.ly U woui.d. 

be WJLOng .t.hat he 1>hou£.d e1>c.a.pe .ua.bili..ty? howeve11. btcWr.ec;t .the damagep i.6 he 601Le

.&aw OIL c.ou.R.d ILeaAona.bly 601t.0ee .the. biteJLverr.lng even.a wh.ic.h led .to .lt6 being done. 

1.t. ..i.6 my v,lew and I .60 hold, .t.hat .the b1.te11.vention on a gunman .in .t.he pallti.c.ui.alr. 

CA'..11.cum6.t.anc.u 06 .t.h..i.6 c.a6e Wa.6 no.t. ILe.MonablLJ 601Le1>eea.b.er... Tke11.e ha..6 been no 

l>u.ggut.ion .t.hat .t.he gu.mna.n c.ommltte.d .t.h..i.6 WILong u.pon :the pfubzti.66 will a view :to 

gai.n entJr.y to .the plLC!J11.i.4U whe11.e he wa.6 a gu.aJtd. A 6olrZi.olt.i.p .t.he unu.&ual Une11.

ve.n:t.lon c.ould no.t be .&a..i.d. to have been w.i:th.i.n .the ILea.&ona.ble c.on-tempfu.tlon 06 .t.he 

paJvti.u at the .t.i.me .the p.tai..nti.66 Wa.6 employed by :the defienda.n.t.l>. It ..i.6 my 

c.on.&i..de11.ed vi..w .t.hVLe601Le .t.hat :the p.ea.intlu6 ha.o 6med :to pMved on a baianc.e 06 

plLobabili..t.lu .t.hat :the de6enda.nt.6 we11.e negUgen-t: olL :that :they a.c;ted i..n b1tea.c.h of) 

the pw.n.t.in6 '.6 c.otU:Ju:tc;t ofi empioymen-t. 

M to h..i.6 c.R.a..iJn 601L WJLong6u.R.. fum.i.64a.£.j) the pWnti.66 .te1>:t.l6.ied: 

"Them g.ive me .t.h!r.ee moAf:h-6 .&.ic.k. .r.ea.ve •• • 1 Wa.6 pa.i..d 
duJUng the .t.hll.ee month.6 .6.ic.h leave. While a.t home 
.them hertd c.aU. rn.i down a.t. .the c.ompa.ny ••••• MIL. Sha.e 
.tei.i. rn.i .&a.y ml ge;t 6.ilr.edo 1 ge:t no let.tell. .t.e.f.Ung 
me 1 Wa.6 6.ilr.ed." 

He alho .t.e1>:t.i6i..ed: 

"I nevell. 1Lc.,tu.Jr.ned to wotr.h. a6;t.e11. 1 go.t. the. .injUILy. 
I nevell. .&.t.op a. day OIL two day.& 066 the wotr.h.. 1.t. 
..i.6 no.t :tJw.e 1 wa.6 cU.61n.l.6.6ed bec.a.uhe 06 poolL a.t.tend
a.nc.e at. wotr.h.. " 

Joe Wil'.U.aml,p V.ilr.ec;tolL on Admi.n..i.6.:tJuLti..on 06 .the defienda.n-1: c.ompa.ny hcW:l .tha..t 

U Wa.6 b1Lou.gk:t .t.o h..i.6 a.t.ten:t.lon .6ome:t.lme .in Au.gU.6.t., 1991 .t.ha.:t :the p.f.a..in.:t.l6 6 wa.6 

d..i.6m..i.6.&ed but he wa.6 u.nawa.1r.e who had clWm..i.61.>ed him. He alho .tu:t.l6.ied .t.hat he ha.d 

h<?Altd 06 the pla.<.nti.66 being .&ho:t and had 1Le6umed WOil.tung. Ac.c.oltd.ing :to lzi.m, :the 

p.f.IU.nt,ltt' .6 atten.danc.e theJJ..ea.6:te11. wa.o no:t ILegui.a.11.. 

It ..i.6 my c.on6.idell.ed v.iw .t.hat the p.ta.i..m66 wa.6 ciUm.i.6.&ed 6Mm h..i.6 job w.ithou.t 

c.au.6e. He wocd.d be en.ti..il.ed to two week.-6 .6a.£o.Juf .in Ueu. 06 no:t.lc.e u.ndeJJ.. the 

Empi.oymen,t (Tvz.m.i.na.t.lon and Redunda.nc.y Pa.yrnen.t.l>) Ad. Although he ga.ve evi..denc.e 

.in c.hle6 :tha.:t he ea.11.ned $500.00 peJJ.. (JOJr.trU.gh:t he di..d a..dmU undell. c.IL0.6.&-ex.amlnaUon 

;tha.:t il Wa.6 oney $250. 00 peJJ.. no!r..tn.lght :tha.:t he ea!r.ned. TfU.6 ..i.6 a.el. he Wou£.d be 

entiti.ed to by wa.b 06 da.ma.ge1> tSolL h..i.6 WJLon.g6u.l c.U...6ml.6.&ai... 

Th..i.6 WCU> a.n un6ollt:u.na.:te expelvi..enc.e 60~ .the p.ea.i.n:t.l6n and a.i.t.hou.gh I have 6ound. 
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again6.t h.i.m in Jt.Upec:t 06 WA injwri..~ 9 U if> my view, and I would .Otllongi.y 

ILec.ommend .tha.t .oome ex gM.ti.a. paymen.t be c.ott6i.d.eJLed by .the defienda.n-U. 

TheJLe .t.hail. be judgmen.t 6olL .the p.e.cunti.66 in .the .t.um ofi $250.00 wLth c.o.t.t.6 

.to be .taxed i6 no.t a.glLeed. 

Coht.6 .to be agJLeed OIL .taxed a;t .the R~..<.deYit: Ma.gi..6.tJl.a..te' .6 T alL.i.66 o 


