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= MONA, KINGSTON, 7. JAMAICA

IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S MISCELLANEOUS APPEAL HO: 5/87

APPLICATIOR HG: 927/1/82

BEFORE: THE HOW. MR. JUSTICE ROWE, PRESIDENT
’ THE HON. MR. JUSTICE WRIGHT, J.A.
THE HOR. MR. JUSTICE GORDOH, J.A. = .

IN THE MAITER of the Review of
an Assessment Officer's grant
of a Certificate of Exemption
in respect of premisss situated
at Shop Humber One {alsc known
as Shop Eumber 22) Lane Plaza,
Liguan=a in the Parish of Saint
Andrew ‘

ANRD

I¥ TEE MATTER of the Rent
Restriction Act

BETWEEN GEORGE GRAH@M APPELLANT

AKRD LANE IHVESTMENTS LIMITED RESPOEDENT

D. Muirhead, ¢.C. & Edward ikshenheim for ippellant

Dr. L. Barnett & Mrs. Priya Levers for Respondent

February 20, 2] & April 9, 1992

GORDOW, J.A.

In ihis zppeal tha appellant challangzé ths doclsion and
crder ¢f the Rent Assessment Beoard for the parish of Xingsion
{Corperate Araz Zona) datod 25th Hovembear, 1986 but handsd down

on 1Zth December, 1986 undor cover of lstter dated Sth December

1988, confirming an Assessment Cfficer's grant of a Cervificate

O

of Exemption in respect of shop Wo. 2Z Lane Plazae, Liguanea in

the parish of st. Rundraw., By the Certificate of Exsmpticn the

n

vazlus of the shop was dsclared to be 'such as 1o permit the

premises being let at 36.00 or morcs per square foot on 3lst
asugust, 1980 Lhus removing the promises from within the scope

cf. the operation of the Rent Restriction Lch.

Copy >



The appsllart had on the l4th March, 1957 enterod intc an
agreement with Lane Investments Limited o lazssz the demiszed
Shop, ag & Barber's Shop, for & term of five years at $500 per

year and had continuad in occupaticn of said premises up teo the

hearing of this appeal. On 25th April 1583 cthe landlords

Exemption undsx tho provisi:ﬁs of Section 3 of the Ront Restriction
act (the Act} in raspect of ﬁhe cntiyre promises which comprised

a shcppwng pl izz of which iae azppellart’s shop was but = part.
Pursuant to iLh2 :ﬁquir&m@n15:o£ ths Act the promisss were inspectad
and asgessed by the Rant ASSéSﬁ@Eﬂt Officor who issusd his
Certificats of Exempticn on 1{tn‘ﬁﬁcemaﬁr 1384. The appellant
applied to iha_Rent Asé&ﬁsmcnu Bozrd on or about 1S:ih April, 1985
for a raview cf the decision of the Lssessment Officer and the
Board in the review exercisc aerra gvidance and submissicns on

five dates over Lhae péried 2éth June, 1905 to 18th Septamber, 1984,
The decigicon of &he Boeard, whaich was'%esarvudp was dated the

25ch Hovember, 198t and was delivered as indicated supra. It is
but fair to point cuk that prior to 1983 commsrical proparty lat

at $2.50 and Gvar‘pﬁr sqﬁara feot per annum did not fall under

the purvisw of the Ack. This was changad by an amendment Lo the
Aét/madﬁ in 1383 ﬁﬁi i provided for a C:rclficatﬁ Cf Exomption.

in the application for a Corti
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ught To remeve the d@mis&d'pramises from ths conircl
of the Act by praying in aid the previsions of the said Act,
Section 3 of the Act so far as is ; il&vaﬁt provides:

1) This Ect shall apply. subject o
he provisions of gsction & Lo all
iand which is buildiﬁq land z% the
commencement of this Act or becomes
building lana ,am;gafthx, and o all
dwelling-hbouses and public or
commarcial nuildlngc whather in
sxistencs or let at the coummencaement
of this Act ox wracted or 1ot thoro-
after and whethar '13t furnishsd or
unfurnishads
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"Providaed Lhaw this Act shall not apply

e
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{e) 2 publ;c Gr commorcial bui 1ding
fitch, pursuan: to an application

Dy a landlcrd fer a cortificars

of 2xcmpticon, an Asscssmant
fficer curtifiss -

e

(iyi) is ﬂf such & valuation
at the p"‘x-aC'“ib-’ <
as Lo warrani baing l“r
at such swandard rant
(exclusive of any amount
payabla fuor ssrvics) as
the Minigiar may, by
crder, preecribeo; ...

"8 (1) - Ths Minister may by order declare
any class of primises specificd
i sugh crder <o ba examoieé
pr:mls_s.

inveking the provi ioas of Secticn 3 (1) {e) {(ii) of the
o _ .

the Minister mads tha

1y

follcwing ordzr on 5th April, 1%:&3 ~

"i. This Order may be citaod 2s the Rent
Restiricrien {(Public znd Commsrcial
Buzldings-Exempricn) Grder, 1583.

<. nny publiic or commsrcia
which an Ass:ssmwn_ GEL
wouke have b [

(a) $5£.00 or more per
wicre such baildi
urban and suburban
of the Lﬁfrﬁraii 2
defined in rthe Sec
te the Kingston znd
Corporstion Act):

{(b) $4.00 or more per square foot,
where such building is in any
area cutside the urban and sub-
urban districts of ihe
Corperate Arsa as so definad,

is nx&m“t from the provisicns of the
Ecy

Yelu



The data for determining exemphion and the gualification
- L=

for exemption were

the corporars arsa w

1f at ths base dats

gatermining chs annual rate of the slandaxd
commerical buildings |

Land 5%. This Order was made under

it

rus stipulated. Commercial buildings within
srae madse exsmpr from the contrel of the act

lst Augusi, 1960 the assessed valus

.
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wae $5.00 ©or meore per zguasre fool. The
. g

ciion Per—

ad Value Order 1983, made on tha Z5th March
’ L4

rant. of public and
urnished should be - Building 15% -

the provisicns of Section 15

{1) of the Act which rsquires thaz:

16, (1)
Cato

nment officer shall, in

~ An Lssess
e szandard rent of any

rmini ipg i

premises in eny category of lstting,
act according to rhe principls that
the standard rent shall be a2 ranc of
which the ennual rats is such per=
cen?age of . the asszssad value of the
prawmises as’ the Minister shall
phescrxsa by ozder,
{3) En ordsr mads under subssaction
{1} may prescribe differeni percentages
in respect of
{a) differsnt categoriss of lecting;
(b) ti 100 of premi

{c)

“buizd*ng under th

(&)

up ed aﬁ& fnjoy -d with the
& ot

Ir subsaction {1) "the asszassad
value ¢f the premises’ means the valusz
of the premises assesszad by the

Assae

{a)

ssment Ofr'CQL -

&g belng suph value as obtained on
the prascribed date;®
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Thar as no lzad was occupicd wi
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lapnt would have besn of such a
3ist day of August, 15%&0 as wo wargant beang
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15% of the
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that

ba detarminedp havmdg regard o
features of
the valus would have
consideraply discounted in ordec

the locacion
ke

to havs r‘gard io ths disadvantagus.
This shop it was submitzted, was ithe
most G+SBGVantagwu sE the snﬂbs in the
plaza as it had the weret location
of Lrh# sheps in the plaza. Is did
fece uiz parking area of che plaza,

Feto T

Mr.

whe

idencs Mr.

hccess ©o iuv was galned by steps
from Cl1d Bops Read wkic it faced and
by a narrow passags alo L€ souihern
side of the plaza.
Ths Board H@ard evidence from the Rant Assessment Officex,
Donovan nayden; who assessed the value of +he demisad Premises,

Trezvor Carxby aqu Mr. Roy McDanicl,

also carried out valuations <

Muilrheasd said:

L
W

rael Zsitate consultants

premises, Of Mr. MchDaniel's
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“Mr. Mcbheniel never antompted to apply
the mipisterial formuls, he woent on a
rental oxercise. His avidence is of
little help.”

On his submission *he evidence which the Board had to copnsider
was that of Mr. Hayden and Mr. Carby.
Mr. Muauirhcad ombarked on .am examinaiion of the definicion

of public and commorical building in . the Act which runs chus:

i 2

ublic or commercial building® moans
‘Puilding, or & part of & buvilgd
separataly lebt, or a room saparal
1si, whichk at the materiel date wa
or is used mainly for ths public
ssrvics or for businsss, trade or
profzssicnal purposss, and includas
land cccupied therswith under the
Lznancy buz doss not includs a .
building, part of a building or room
when let with agriculturzl land:®

He placed particular emphasis on the phrass "aad includes land

occupied therewith under the wenancy," and the words "occupigr,”

pry

"occupy”, "occcupation” as defined in vhe Oxford Shortsar Dictionar Y.

Those words wers considerad in the casss of Hewcastle Citv Council

Vs, Royal W.H. {1%59] 1 All E.R. 734 and M & J.S. Properties Ltd

3

vs. White [1959] 2 All E.R. He submitied chat the appellant

l...-l
a

¢t

cccupied no land as an adjunct of his tenancy but was a mere
licensee of the common parking area in the plaza which was there
for the usg ﬁf.the licengees invitees or tonants 0o the basis
that no land was ccoupied by the appeilant he submitted that the
5% an respact of the valus of land 8id not f£all to be addod to
the 15% for building, so the standard ront was the 15% of the
bu:lding, Mr. Muirhead submiited.

The 5

P

zparation of land from building is ihe accepted mode of
land valuation for the purposss of taxation. The snimproved value

of land is used te dsraermins hm annual tax to be paid. This

method is considersd the best because, for the purpose of ascortaining

market value con a sale, the location of the land on which 2 buildir



- -
stands 1is a major detorminant. Lane Plazz is situaced at
Matiléas Corner, Liguanea, in St. Andrew. Thers are (wo major.
recads from which accass can bc gaiped to this shopping plaza:
0ld Hope Road on the southern side and Barbican Road on rhe
northern. These roads luad to large residential ar.as and Lhe

avidence discloses, that this plaza is heavily patronizad in

4

{

he evening pusak hours. Ocher plezas, Liguansa and NHorthside,
in ths sans Vicinity are sgrviced by Old Hope Road only and

they do na* offer a comparative mixz of shops. In additicn,

by
[

Worchside Plaza had the addzd Gisadvantage of not having a
Stuparmarket and being not as well maintained as Lape Plaza.
The value of a building which of neczssity must relate to its
"replacemant costs® is nor affected by its location but "the
asgessed value of the premizsszs® of noecessity is greatly

¢ building

influsrced by the location of the land ocn which th

stands. Mr. Muirhead's submission tharefore, chat iLf some valus

shouid be given to the land then thas value, having ragaré o

i1ts location should be cens iderably discounted, is untenable.
The parking area, in uhe plaza which serves all the

sheps in tha plaza is some 120606 sguare feet and the appellant's

-
2]
Qi
n
[¢]

3
)
O
<
E.J
£
i
[‘/\
tn
o
ty

f

o "ves Bdm o in common with the other Tenants
- ard licencess of tha Company o pass and
- Xe-pass with Motor Vehicles and on foot

‘within the said shopping cenbre with
such trelleys or similar appilances as
M3y bu necessary and propsr for thsa
carxriage ¢f goeds zand such cther PiNnGS
as are necsssary for rhp occcupation of che
shop for the purpose herszinafter set
cut and subject to such regulstions as
to the type of such user as the company:
may prescribea.”

By ceasiruction therafors the parking area was in terms of

sction 13 {3) (¢} -

48}

8,

d anc enjoy=d with the

YLand occuple
ndeyr tenancy.”

building u:



#r. Haydsn used the investment approach 1n assessing the
value of Lane Plaza. H= mada a global as&assm@nt of the antirs
plaze and submitrted his Coruificate of Exemption. He supplied
to the Board a detziled schedule of valuss of the 30 shops in
ihe plaza. The valus he gave for the shop the appellant cccupic
is, Building $17,008, Land $16,000: i1he area of ihe shop is 429
square fest. He also gave evidence of comparative valuss of
shops in plazas slong Constant Sprirg Road, and theoss in
Herthsids Plaza.

Mr. Carby ussd the comparative market value study in
arriving ait the valuation he placed cn the premises. He asssssed
thc value at $13,2%99. In arriving at this veluation hs accessad
records at the Reglstrar of Titles of sales of shops in Xings
Plaza on Constant Spring Reoad and Horthside Plaza.

Mr. Muirhzad in a mathamatical sxercise of somo expartise,

raking discounts conschant with his propusition, arrived at a
valuation $5.99 per square foor om Mr. Hayden's figures and
$5.82 on Mx. Carby's figures. These values were balow tha $6.00

per square foot rugquired for exempiion.

Br. Barpart submitted thar iv is well sstablished that
value, unless ithe context otherwise indicates, means market valuc.
Alsc w2ll establisnaed is that the principle in sale stransactions
is wheth&Y 5ﬁ average willing seller is willing to accspt &
particulat;p£ica frem an average willing purchaser. iAll mesthods
of valuaﬁiong v £a41ld, are methods c¢f comparison. In his 2vidence
before the Board, Mr. Hayden szid he employed in his valuation
factors which discounted the value sc thet there are balancoes.

He usaed (1) 1574 Tax valuavion

(Z) Unimprovsd values

-~

{Z) Rentals as they axisted -

These did not reflect merket valuss unds
vhe 1878 Act which exsmpied from the
provisions of the Act valuations of $2.50
and above par sguars foot.
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Mr. Carby'svaluasion, Dr. Barnetit furthor submitted, when

analysed, supportzd th:

i

Certificate issued by Mr. Hayden,

Mr. Carby used sales of shops in Kings Plaza, Premier Plaza

and Norihside Plaza in the releva ant poriod and ussd comparisons
e justify his conclusion in respect of the valustion of Lanc
Plaza. Thers was, ie sald abundsnt svidence befere the tribunal
which establishzd thet the valuation of Mr. Carby was arriongous

zrd lower than it should bo., At ~he vaory least, Dr. barnsht

Dr.-éarnﬁtt conceged that Mr. Hayden did nor make deduccions
for expenses and therc was ne sovidence of the guantun of expenses.
The expenses used in arriving at the net income figure would
the operational expenses and sipnce che intérnal maintenance of
the shops was the responsibilivy of the ta%ants, the operational
2Xpenses of the landlord are minimal. There was therefore before

the Board sufficient evidence to suppert the ceonclusion at which

Procesdings before the Iecard sra o ulated by Ssction 11 of
g ¥

the Act. This secticn so far as is material is asg fellows:

"l1. {1) At meectings of a Board, the decision
¢f the majeority of ths memb@rs shall

pravails

Providaed that 1f no majority dacisicon
L8 reached, the dscisicn of the Chair-
man shall provail.

{la) Tha Board shall have powsr to
review any decision of an ZLssessmont
Cfficer under this act and maks such
order as it thinks just and, for

rhat purpose, may cbtain, ¢f 1t thinks
fit, & fresh valuastion of any premisces.

{1b} wWithout prejudica to the
generality of subssction {la), thea
Board may exercise any of the PoOWars
of the Assessment Officer.



“ (2) befors making any order, a
Board shall give all interested
partics an oppertunity of bsing
heard and of adducing evidence.
{3} Evidence shzll bo given on
cath and the prococzdings of 4
Beard shall be desmed to be
judicial procesdings for the
purpesas of che Periury Act.”

As regards the functions of ihe Board under this ssction I quote

with approval from the judgment of this court in  Virgo Enterprises

Limited et al v. Hewport Heldings Limited - Rent Assessment Officer

Miscellan=zous Apprul Hos. 1,2, & 3/¢9 datod 15th May, 1989 per
Carzy, J.A.

s apparant that the

"From this, it 1
Boazxd gxafcisas judicial funciions
but of cvon greater significance

is vhe power given to the Board to
perform any of the pewors of the
Assessment Officor, Tha Board
, could, therefere, itself, act a
- valuwr or an inspecior which me
that it is fres to act not cnly as
khe arbiter :n an ad &
but alsc as an anul
investigator, whore iv
regulie sucir & course of aCtion."

The tribunal had the evidence of vhe experis Mr. Hayden

and Mr. Carby and the comparaitive valucs basad on actual sales
in other plazas Mr. Carby azdmittad that in his valuation thers

was an "area of speculation of 10 - 20%. The tribunal had

L]

gvidance cf the rsntal of shops in comparable plazas and of the
letting of shop 24 in Lane Plaza, which was on the same Wing &s
shop 22, in February 1580 at $5.00 psr sguare fooi. There was

alse evidencs of the advantag

.ﬁ‘\

:/disadvaniage ¢f the appallaa ‘s
lcecatieon. |

Thaere was thus before the tribunal (i) efidence which
indicated that there were incoms valnes which ware capable of
atiracting such capital valucs as"placed-the premises within the
sxemption provisions and {ii) =vidince capahle of .supporting the
conclusion that cn'é_comparison of saléép Lano Plaza had that

capital valu=e,



-ile
daving regard g medern crgnds I find that in valuing &
proparty which consists of mnany cbmponents,it is both legally
and practically pgrmissible %o lock =zt the entilrs propzriy as
2ll as the lndividﬁal compon«nks and Lo arrxiva at a valuo

for cthe entire proporty as well as the componsants. The valus

toral

b

of the componeancs buars & direct reslatienship to th

valus and thern:

¥

was neothing wrong with Mr. Haydsn's appreach
te ths valuation.
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The tonant’s particulsar user of tho
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net a ditermining factor in ths valuatvion; rental is not fixed
by user.

It is Lrue that the tribumal fzilasd to give reascons bur
it bad before it avidence , which if accepted weuld support
the conclusien at which 1% arrived. I find vhat the Board
acted on this @vidence and found facts whick justified the

Certificate of Execmpticn it confirmed. For thass raasc

5

s the
appeal is dismisscd with costg @0 the respondsent to be taxed if

not agrazed.,

ROWE, P.:

i agreo.

WRIGHT, J.A.

i agree.



