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Mr. D. Morrlson forwRespondenf
May 30, 3!, June 1, 2= 3 & July 14, 1988
CAMPBELL, J.A.
The documentary evidence in this case disclosed that the
appel lant and her husband under an agreement for sale deted April 20,
1978 agreed fo-sell property No. 33 Morningside Drive, Klngston 8 fo The
respondent for a purchase price of $38,000.00 of which $5,700.00 was to
be paid by the respondent on the signing of the agreement and the balance
on completion. Completion was fixed for May 31, 1978, The appel lant's
- . attorneys-at-law had the carriage of the sale and acted for both the

appel lant and the respondent until about February 15, 1980 affer which
date the respondent was represented by other attorneys-at-law. The
agreement for sale did not in its opening clause expressly recite that
iT was subject fo +he special conditions even though it contained a

special condition worded thus:
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'ﬁSubjeéf to Théﬂbdrchaser obtaining
ra morfgage from VMBS of $19000 00
for 10 years. ' s

.4

The respondenf rece:veq from V|c+or|a ‘Mutusl Building Society the
designated prospecTove mortgagees- hereafter-called the "mortgagees”
a commleenT IeTfer, dafed May 1 11978 for a loan of $16,000.00 and
on May 4, 1978 she patd To The -appel lant's attorneys-at-law from her
OWn resources The depOSIT of-$5,700.00.

On May 26 978 the :atforneys-at-law for the mortgagees
wrote To.Thg appcllanT“s attorneys-at-law requesting of them certain
retevant documents including a registrable transfer and a discharge of
mortgage (if any) in respect of 33 Morningside Drive in order that the
preeessing and regisTéring of a mortgage on the property ¢culd be done
and disbursement of the mortgage loan effected.

j Completion was not effected on May 31, 1978 for reasons
revealedmin‘sﬁbggquéﬁ+ correspondence. By letter dated September 24, 1980,
the appellant's attorneys~-at-law wrote o the mortgagees requesting them
To have prepared and executed a discharge cf morfgége in favour of the
appel lant and fc submit the same Togefher with The duplicate Certificate of
Title to their own attorneys-at-law to enable the latter to prepare the
new mortgage from the feépondenf. The appellant's aTTorneys-aT law at The
same time forwarded to the morTgagees' aTTorneys—aT an an executed transfer
of 33 Morningside Drive from the appellant to the respondent and advised
that the death of Herman James Graham a joint proprlefor wouid have To be
registered on the title prior to registration of TlTle of the respondent.

On November 25, 1980 the respondent obtained z new commitment for z loan
of $1dQOOd.OO ffom +he mortgagees in substitution for the original
commitment. On December 2, 1980 she paid?#o the abpeflanf's'aT+drnéyé;a+—
law towards the purchase price of the property, from her own resources,

the sum of $10,912,13.



By letter- dafed February 5 1981 The a?forneys-a?-iaw for
the mortgagees noti fled The appeiianfs' a?forneys-a*—iaw of apparenf
breaches of resfrlcfive covenanTs whlch wouid ‘have to be saftsfacforaly
rectified before the' morfgage finance couid be disbursed: = On February
10, 1981-Theuappeiiani.was~Informed-by=her;a?forneys—af—law-of'*hé;__:.,;_
contents-of +the! letter dated February"E;ﬂ1981ﬂandfsuggesfiéhsfwéré7Médé”
to her of alternative courses of conduct open to her oné of which was =
that she could adVise the respondent. that she the appeliant was not
prepared.Téﬂe%%écf‘any:nécesséry.modificafionﬂof-fhe'résfr?cfive.covenanfs
and thet the: respohdent hust éither take the premises as they are or = =
rescind the contract,"

'L'Thaﬁabpéilaﬁf opted for this course of conduct and on
February 19, 1981 advised her attorneys-at=law to notify the respondent =
_ I
of her.decision. ' '
"By “letter dated March 20, 1981 the appellant's attorneys-at-
law: notiftied: the respondent fn-these terms:
"Mps,: Kelsie Graham the Vendor has ™
instructed us o say that she !s _
" not prepared to take the steps ™ -
necessary to recTify The above
 breaches, “
“You' must therefore make' up your minds "
whether you will take the premises
“as’they are or whether you wish to”
Treat the conTracT as resc;ndud by
mutual consent. .aieiivenes
“We'would be very grateful 1f you'could”
give this matter your consideraticn
and let us have your further
1nsTrucfions."'
The respondenf*s responsu ?o ThaT Ieffer wag conveyed to The

appeitanT by her afforneys-af—law in a leTTer daTed Aprtt 28 1981, which

so far as.is relevant is in These-wordsf
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"Mrs. Pitkin attend on us today in response
to our letter to her of the 20th March,
1981 in which we had set out your instruc-
Tion. Mrs, Pitkin's problem is that +he

" Mortgage Society will not lend the
mortgage in the present state cf +he

* covenants. Howeéver, she is anxious +o
acquire the premises and will Tet us know in
about 7 days 1f she can arrange to buy - for
cash and avoid taking a mortgage."
(emphasis mine)

' By'a nctification conteined in a ietter dated July 9;11981,
the appel lant through her attorneys-at-law purported +6 rescind the
contract of sales The relevant part of that letter is as hereunder: -

"We refer 16 our letter to you of the o
20th March last wherein we asked for
your ferther instructions,” Up to the
present:time you have not given us
furthér instructions. We have now been
Instructed by Mrs, Graham o advise
that it is ciear from your conduct Fhat
you do nct wish to complete the contract

~and that by so doing the contract has
been rescinded and is at an end."

The reaction to this notification was predictable, By letter
dated July 23, 1981 the respondent's attorneys-at-law informed the appellant's

attorneys-at-law thus:

"We take this opportunity of informing
you thet fhe Purchaser has always been
and is now still willing to complate
The sale. The purchaser is ready and
willing fo pay the balance of. purchase
‘money in cash on demand if necessary.
Plsase ensure that the vendors, there-
fore move to complete the saie within
fourteen (14) days of the date hereof,
failing which we are instructed to
issue suit for Specific Performance
immediately thereafter without any
further reference to you.™ -

The respondent commenced sui+t for spoci+Ic'performance. The
appel lant stoutly defebded on the gfound Thaf.no conTrgqf had come into
being because the "special condifionﬁ therein’was void for uncertainty,
alternatively even if the special condition was not void for uncertainty
iT was never fulfiiled and the respondent had failed and or neglected to
make alternative arrangement for completing the agreement, finally the
contract, if it was stil! in existence, was rescinded by the conduct of

the respondent in failing to elect between taking the premises without
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insis?ing-on]jhg_mgdificationﬂqﬁ-the:;strigfiye~cqyenan?s or rescinding
the contract. . .

-Juiéméﬂffhaviﬁg beeh-QEQeﬁ.in.favéurlbf-The respondent, the
appe! lant appeats Therefrom on The ground +haf The learned frial judge
failed to deal a:equafeiy or af“”TT* 'Th +he lssues of factT raised by the
defence. o _ :_ : |

Mr. Daley submitted that, as disclosed in the appetlant's
pleading, the contention is that the agreement for sale was a conditional .
agreemenf;b@sed'qh'The,spgcia{'cqnﬁitiobgnzThis,speoial-conQi*ion_noT;;,,-:
having been performed by the daTe,flxed”for_cgmglgftqn;.fhé agreement never
crystal lised info_éiiégalfy.ehfétieéb{§-¢§h¢r§§f;: A}ferna?Eveiy, the

T
speclal condition was never fulfilled at anyfime and the respondent. had
falted tfo make-ajterhﬁfiQefarrangﬁéﬂfS?f@r péymen+; fAETernaTively the
agreemenf for Séfé*ﬂééﬁréécihdédﬁﬁY'fhéﬂééhduCT:of.fhe respondent and
ftna!ly ?he agreemenT for sale. was vo:d for uncer*atnfy._
| En The llghf of These con#enTlons, Mr. Daiey subm:f?ed ThaT
the assues of fac+ which The learned Tr;a! Judge was requcrad To defermine
and which he had. falled To do were as follows:- |
 :;1;..Was the spec:al cond:f:on Tlmeousiy
©. . fulfilled or at:ali so as to bring
”} :nTo eXISTence a- conTracT?
& 2;[ Dad the” respondcnf aT anyTlme during
=;;’fhe subsistence of. the confract (if
_ong came. into. bEIng) obtain the
__Hrnecessary funds fo comple%e +the
* contract: and expressfy advnse the
'_appeiianT Thﬂreof :
3.7 Was the agreemenT for sale (assuming
its continued validity) rescinded by
. the . conduct of the respondent as

parficulartzeu in The defence,_

'27;4}f Was the agreewenf for sale v01d for o
:uncerTainTy.g;; -
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S
E

I'n: relaTaon tc issues (i) and (2) Fbove Mr. Daley subm:ffed

that the oral &nd: documenfcry evidgnce taken TogeTher dnsclosed Thaf fhe
respondent was at nc time in a position to ralse the purchase prtce. She
was, he salg; unable To secure a morfgage of $19 000.00 as spec:fied in

e,
The special” cend"f*%n on “or before May 31, 1918 or aT,any subsequenT +|me.

The failure to fuJ*nI This S“EClal condition thh;n The Tlme fimited
therefor, prevented any confrac# from coming intc being because the

special condition was in the nature of 3 condiTion precedenT Equafly,

the evidence did noT show That the responden+ could f|nd The purchase pr:ce
other than through mortaage flnance.

Mr. Morriscon, to the conTrary, submitted that ;herepecacl
condtfton was a condition subsequenf and +herefore a conTracT did come info
oeing albeit voidable at +he ODTIOH of the respondenf if There was non-
fulfilment of the speCIa{ COHGITIOP due to no defaul+ on_g@g;parf The
specnal”tondif 6’ was lnserfed in tThe contract for the benefit of the
reSponden¥ who could we?;e +he same. By seeklng a morfgage'commufmenf""
of $16,000.00 |nsTead of $19,000.00 and communicaflng Thls fact to the
anorneys—af—laW “for The appeldant, The responoenf noT only waived her
privilege, under the spec1a| condi fcon in respect of the guantum of the
mortgage but communicated this fact to the appellant.

We are of the view that Mr. Morrison is plainiy right. A
confract of sale clearly came into being on the execution of the agreement
for sale. A deposit was called for under this agreement and was culy paid.
The baiaeeeéef~fhe purchase price was payabls on completion. The special
condition for the obtzining of mortgage fieance was for the benefit of the
respondent. She Timeously obtained mortgage finance :which she considered
was, needed by .her. Her -evidence, which -was not challenged, is that she -
Teok the commitment letter dated May 1, 1978 to the appellant's atftorneys-at-

faw and showed it +o him., The said attorneys-at-law were also subsequently

informed of the mortgage finance by letter dated May 26, 1978 from the



) a++orneys-aT—law for ?he morfgagees. There can be no doubt fhaf The

speCiai condiflon had baen fuifllled ?o The exTen? suifed +o The needs

of ?he responden+ prlor To The da+e fixed for compiefion and Thls facf-n_
was, communlcafed To The appellan+ L -

Mr. Datey re|§ed .- Aberfoy[e Plan'f'a‘i'lons L'Ld V. Che .

(1959) 3 Ali E R 910 in suppor+ of hls eubmtSS|on fhaT the specual
condlfion was. in The na?ure of a- condifion preceden+ non—fulfllmenf of o
which (as conTended) preven?ed a confracf from comtng |nTo being. w o
do nof find fhe above case heipfu! snnce on The facfs of Thaf cese The,_
-parTles expressly agreed Thaf unless renewal of cerTetn Ieases were
obfalned by the. vendor of The rubber ptanfaflon by a cer?aln dafe, S0

that The renewed leases could be lnciuded in The properfies sold,. The .
‘-agreemenf was. To be nuiE and void. Thaf ss whaT clause 4 of The

S

agreemenf in Aberfoy!e s_case {supra) sTafed tn express +erms. Besides,

o ciause 1 of The aforesatd acreemen+ made The said agreemenf sub;ec+ +o

clause 4 The fwo clauses are for clartTy of undersfanding of Thelr -

. combined ImporT sTaTed hereunder

”Ctause 1 ~ SubJecT To The condz#ton contained -
: ‘fn ¢l 4 +he vendor witl sell and-
the purchaser will buy the properfy
known as’ the Harewood Estate which:
includes the land comprised in the _
© seven: expiredi leases, - o

~Clause 4 = The purchase’is condifiona! on the

vendor obtaining at the. vendor's

" expense 3 renewal of the seven (7)
leases v.a.. 30 @5 to be in a

‘positionito Transfer the same: fo
the purchaser znd if for any o
cause whatsoever the vendor is unable

. to fulfll .this condition this o
" agreement shall become null and void."

~Thelr bordships of9fhe-Ptivy'Coupci[=refeffing:fo”*he-*i'7*-'3'

submissions made on behalf of the purchaser/resporident said, per Lord Jenkins

"ot page916% .
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"This agreement rightly stresses the fact
that at the very outset of the agreement,
the vendor's obligation o sel IYafd tha®
purchaser’s obligation to buy were, by
cl. 1, expressed to be subject to the- -
condition contained in cl. 4, I+ was
thus made plain beyond argument that the
condition was a condition ‘srecedent on
The fulfilment of which the formation of
a binding contract of sale between the
parties was made to depend.”

In the Agreement for Sale now under consideration the vendor's
undertaking to sell i's not made subject ¢ any conditions the 'performance
of ‘which is neCessary te:bring the contract into befng. It recites that

the "vendor agree to. selt and +he Purchaser +o purchase the land ..i.....

‘upon>the terms and conditions set out in the schedule.®™ These férms and

conditions state the purchase price, manner of payment and date ‘of comp letion.
The special condition relates +o mortgage finance. The purchaser is given the
privilege to seek mortgage finance to assist her in perfd%ming"?hé contract
on The date fixed for completion. I+ would be of no moment Fo the vendor

if The purchase money came from some other source, once the purchaser was
able to provide the same on +he date fixed for completiony This 'special
condition, as we ‘have earlier said, was certainly noct a condition precedent
The non-performance of which prevented the coming intd being of a contract.

IT was a condition subsequent expressly granted by the appellant to the

respondent which was capzble of being invoked in gocd faith by the' latter

-at her option to determine.the. contract if without +he expeb+ed mortgage

finénce, which' she was unable %o procure, she'-could not o?herwise'ébmble*e.

* She made such use of it as she considered needful, ‘consistent with'her'

continued willingness to perfoem her obligetions under +he contract. The

“‘appel’tant can never say ?héf'fhe‘réspohdénTWWaé unable to come up'-with the

"“burchase money in +the ‘absence of & demsnd for her to'‘complete, which demand

“was Hever madd. The depdsit of $5,700.00 was demanded ‘of her:by, bether

dated"May 1,°1978. She ‘paid on May 4," 1978. +-On Novembdr'3, 1980 she was
she
informed of the balance namely $23,212.13 which/would be required to pay, in
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addition To the morTgage flnance of. $10 000 00 which she had appiied
for and obfained.. On December 2 1980 she made a payment out of her
own resources of $10 917 13 As af’?haf-da#e’#he evidence does not
disciose. +haf The appe!]ana was in a posiTton To glve the respondent
a"regjs*§F?¢F}T’Tte pecagsg_+he;reggsiraijqn_of +he death of
Mr s Hermsa e;;aam'saa;ﬁgf[yéf,béea;eéfe¢+§¢;ga,fo enable the appel lant
fQ:rengTQF:fﬁ +he_nam?_of-The_resppnden%;;a.Transfér:execufed by hér.
aldng;fi?ﬁe_apbéijaﬁf_couLd thus. not call on the respendent 1o coﬁpleTe~
when”ShQ’Qas;noT.herseff ready.. But.in the absenceuof.a-notiCesfo the.
respohdenffdémanding,gomp[efion;,fhe.appellan?_canng# contend.fhafifhe :
responQenT_wguldnnoT haye_been;ablezfo:proyide.the.bataﬂcefof;$}3,000;OO
approximately. from her. own. resources. |

. _ _W¢wdid_noT consider that the appeliant's complalnts against-
_The Iearned Triai Judge on the latter!s purporfed failure to resolve (1)
and (2) of The Issues crystallised by Mr, Daley were well founded. e
our v:ew ?he Iearned trial judge came fc The correct conclusion that the: -
respondenf was ready, wiiling and able fo compleTe._

The next issue was whether the contract: was..void for uncerTainfy.
Mr;]Qayey?s-§ubmlssion;was_fhaf_fhe con?ractzwasqmade subject. To. moritgage:
but h§d np+,seT_Quf the 355$PT;515T9FWS~?f Thémmqrtgage.nameLyuinterest_and
Terms of Haymenf._ﬂ_ |

- Mr. Daiey reiles on Lee-Parker Ve lzeTTe (1972) 2 All E.R.: 800,

{n;Tbaf ca$e3a chTracT_of”sa{e was entered into .on 16th February, i967:by
the prgspecfive_pupghaser. :Ihe_confracfrpqicéqﬁaé fﬁ,?S0.00. _There_was ,
no sflpu}gfipq for:a:ﬁepqsit. _Thé prpspectiye;pgrehaéer_was;IeT info.. .
possession under ah_érai:agreemenf,unger”whiCh'hé;éaid to the prospective.
vender fﬁ.gofper.ﬁéek. The .contract cf sale contained a special condition
wordeq;fhust?Thjs_§aig_is.subjecfifo-fhe.pprchaser prajning;a,saflsfac+ory‘

morfgage." DOW”,Téigfh_sepfemberi,1970'ﬂOmerngge had been,ob*ained;and-“'
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The prospective purchaser at no stage hee shfficienf means to effect the
purchaserof the property. The prospective vendor had in the ﬁeanTime
execufep_an equitable; mortgage in #avour of aneTher person who, as'against
'The prospegfive purchaser, claimed eossession of the property. The
prospective purchaser resisted the claim asser+|ng righTs as a purchaser
in possessuon S

-Goulding, J. held that the speciel condition was void for -
uncertainty because the concept of a "satisfactory mortgage" was too
indefinite for the court to give I+ pracficai.meaning. It left out
essential ma?feré ;ﬁ;h‘es The amount and rhe terms of repaymenf We
agree wlith the Iearned Judge but. in ‘our ‘view ThaT case is clearly
distinguishable, in OUTTtaEE“TﬁeHNQTTQEQQES“ETE destmna+ﬂﬂ~ Fheramount of the
mortgage and fhen@r+gaqe term are specrfied The tnTeres+ would obviously
be the current raTe,vand paymenfs would be 2 matter. of ‘computation based
on the amount of the mortgege-and the Term Thereoi : There was nofhing
uncerfaln about Th(s special condtflon and the .learned trial Jjudge was
rlghf in no+ holdtng that the contract was void for uncertainty.

Ftnally, Mr. Daley subm1T+ed that the letter of the appellanf‘
attorneys-at- Iam dated Merch 20, 1981 as pleaded in defence required The
respondent tc "elsct befween taking the premises in its presenT sfa+e or
treating the conTracT as being rescinded by mutual consent ™" He submi++ed
that, .as pleaded, the "pIainTiff attended on thesaid aTTorneys-aT-law on |
the 28th. April, 1981 and agreed To make her election within a perlod of |

i '
seven (7) days’ from 28th Aprti 1981. The plaintiff failed, neclecTed or
refused to maks' the ' sald elecf;on within the. time specified by her or aT
all or to:make- any arrangemenfs for completioniof: the sald agreemenT "

It is The ‘above conduc+ .That ccnstitutes reSCISSion by +he it
respondent, Thls enTaTled the zppeliant. to write.the responden+ on 9th o
July, 1981 "defermrnlng the agreement as being rescinded by +he conducf N

of the plaintiff "
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_ Mr. Morrison submnTTed Tha? f[rs+iy The eppellanf who was. in
breach of fhe res?rfcfive covenanfs was in no posufion legaliy to pu? the
”respondenf To an: elecfion; Secondly, even lf appellanf was legally com-':
pefenf ?o puf The respondenT To an eEecTion, The ev1dence disclosed that

?he respoedenf did méke her election, e . |
The ev1dence of the appellant's attorneys-at-law’ gtien by
Mr. Allen-Re; reiaf:ve to-The: issue: of. responden*‘s election is stated
thus: . ‘
- " She seemed anxious to get the place and ™
would crganize her rescurces fo get the

cash.and contact in: .about:7 days time to
. let me know. _ o .
 Mrs. Pitkin came In"to see me as e'besuif
~of Exhibit 5. This was whén she.said she. .

could get the money. without ﬁorfgage and
_needed abouT 7. days._ o o

The 7 days menfloned I never: understcad

it mean: exactiy 7. days =T days more or

less. The time frame of 7 days was

.- expressly discussed between:plaintiff and -
myself." o e e T i
The documenT EXthlT 5 is ?he Ieffer dated Aprli 28 1981 which

was. dlspaTched To The anpellanf by her eTTorneys-aT—law.s i?-is sef out én
3exTenso elsewhere in Thts JucqmenT Th:s Togefher wITh The ev&dence menfloned
above lndlcafed in our view a clear elecflon by The reSpondenT to. have The
premises and ?ha? she required Ttme, noT To elecT buf To implemenf The
eiecfion made by her. The respondenf by InTtmaT:ng ThaT she would in abouf
7 days organlze her resources to geT cash To comp!efe, dtd noT expressly
or :mpiledly make her'elecTaoe condiflona[ on her secur1ng cash within 7 .
days. Thus, Tlme for organizlng cash by The respondenf had noT become of -
the essence of her underfak;ng To secure f:nance ailunde, and no rescnssion
of The confracf cou[d Iegally resu!f from her fanlure To ralse the cash
Wi?hln 7 days. The appeitanf wouid of necessify have had To make +ime of -

the .essence by calllng on The re5pondenf To comptefe wifh:n a reasonable

time pursuanT To her e!ecflon. Thls The appeilan? has noT done._
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Accordingly, the appellant's purported determination of the contract was
inoperative. The learned trial Judge was correct in holding that there
was no rescission of the contract by the respondent. I+ was for the

above reasons that we dismissed the appeal on June 3, 1988 and confirmed

the judgment of the court below.



