IN THE SUPREME CCURT OF JUDICATURE CF JAMAICA
IN COMMON 1AW

SUIT NO. C.L. 1988/G6071

BETWEEN ABRAHAM GRANT PLAINTIFF
A N D THE ATTORWEY GEHNERAL DEFENDANT

SUIT NO. C.L. 1988/G022

BETWEEN ABRAHAM GRANT PLAINTIFF

A N D THE ATTORWNEY GENERAL FIRST DEFENDANT
A N D THE DEFENCE BOARD SECOND DEFENDANT
A N B L/CPL. R. CLARKE THIRD DEFENDANT
A N D PRIVATE C. EDWARDS FOURTH DEFENDANT

Actions consolidated by virtue of an Order of the Master dated July 29, 1991.

Mr. L. Heywood for Plaintiff.

Misses M. Henry and N. Fogah for Defendantso.

HEARD: 16th, 17t¢h;, 19¢h, 20th, 24th,
' 25th May and 7th October, 19%4.

HARRISON J. (AG.)

Claim

The plainciff, a ceramist, is seeking damages against the defendants for
Assault and Battery, False Imprisocoment and Malicious Prosecution, as a result of
certain acts committed by sexvants and or agents of the Crown acting dn the course
of or purported course of their duties.,

On the 2Z53th day of May, 1994, I compisted the trial but reserved judgment and
promised to deliver same as early as possible. It was mot possible te do so before

now, and I do apclogise for the delay in fulfilling this promise.

Preliminary Objections

Miss Henrv wmade certain objections in limine. With respect teo suit G-022/1988

she submitted:

1. That although it was plzadad in the endorsement
of the writ that the shooting of the plaintiff
was done negligently, thers wes no allegation of
or particulars of negligesnce pleaded in the State-
ment of Claim., She therefore argued that this

cause of acticn ought to bz struck out.



2. That the claim for assault was statute barred
at the date of filing of the writ by virtue
of the provisions of section 2 (1) (a) of the
Public Authorities Protection Act.

3. That paragraphs 2 and 3 of the Statement of
Claim which allege malicious prosecution and
false imprisomment should be struck out on the
ground that these cause of actions were not
pleaded in the endorsement of the writ of sum~
mons. She further submitted that the absence
of any allegation that the prosecution and
imprisonment were dome "maliciously and/or withs
out reasonable ind probable cduse", as required
to be pleaded by section 33 of the Conmstabulary

Force Act, was fatal.
In resgpect of suit G021/88, she submitted:

1. That paragraph 1 of the Statement of Claim should
be struck out on the ground, that the cause of
action for Assault was alsc statute barred. This
cause of actlon was not pleaded in the endorsement
of the writ and was being alleged now for the first
time in the Statement of Claim which was filed on
the 22nd January, 1991. It was further contended
that there was duplicity im so far as the action for
Assault was concerned since it had been already
alleged in suit G022/88.

Mr, Heywood, in his response to these objections admitted that the plaintiff
was not pursulng a cause of action in megligence. (In fact it would be deemed
abandoned since it was not pleaded in the Statement of Claim). In relation to the
objection that the cause of action for Assault was statute barred, it was his con~
tention that a ruling was best reserved until evidence was heard having regard to
.the allegation that the shooting was alleged to have been done intentionally and
that a felonlous tort was committed. He further argued that the dates per se as
to the filing of the writs were not by themselves fatal since section 2 (1) (a) of
the Public Authorities Protection Act refers to the continuance of an injury or

damage. He referred to and relied upon the authority of Hamlet Bryan v, George Lindo

(unreported) SCCA No. 22/85 delivered on the 5th May, 1986 in the Court of Appeal

(Jamaica).



Mr. Heywood did not object to the striking out of paragraphs 2 and 3 of the
Statement of Claim in suit G022/88. Likewise; he did not object to the striking out
of paragraph 1 of the Statement of Claim in suit G021/88. Those paragraphs were
ordered struck out of the respective Statement of Claims, I agree‘with the submission
that evidenceskould be heard in respect of the causeof. action for Assault before a
ruling was made as to whether or not it wes statute barred by virtue of the provisions
of section 2 (1) (a) of the Public Authorities Protection Act.

Sumnary of Evidence

The plaintiff testified, that, on 4/2/87 at about 1:30 a.m. - 2:00 a.m, he
left his work shop for home; he walked through a park and proceceded along Thirgd
Street, Kingston. He had a radio/tape recorder in one hand 2 box of orange juice
in the other and as he walked through a pathway between apariment budildings where
he lives, he heard a voice saying, "don't move.” He stopped and looked around, gaw
no one, and as he was about to step off he heard an explosion and felt a burnimg sep~
sation to his right lower back. According to him, “by the time I heard the sound
I got shot already.” He fell to the ground and while there, persons dressed in
soldiers’ uniform came and stood over him. He was questioned about the wherecabguts
of his friends but he denied being in the company of friends as he walked home,

He further testified that he was dragged, and takenvtozajeep which conveyed
him to Kingston Public Hospital where he was admitted in a serious condition and held
there in custody.

Upon discharge from hospital he was further taken into custody at Denham Town
Police Station and thereafter to the Generzl Penitentiary. He was subsequently
placed before the Gun Court omn charges of Iliegal Possession of a Firearm and Shootiﬁg
ﬁith Intent. He contends that he appeared several times at the Gun Court in respect
of the charges until finally the trial Judge told him to go home sometime after Jume
or July, 1987,

Daisy Anderson, was called as a witness for the plaintiff. She testified that
sﬁe was asleep but gbt awake during the carly morning of the 4th February, 1987. She
looked through her window on the second floor of the apartment building saw four
soidiers behind 2 wall on Third Street. She saw the plaintiff turned into the path-

way as ihe men were outside behind this wall. She then heard a voice 01" and an



explosion followed. Two of the soldiers then jumped the wall and she saw the
"youth" lying face down en the ground. She came out of her room; liz down on her
"belly" and next saw four soldiers surrounded the plaintiff,

She further testified that the plaintiff was told to get up and was asked,
"whey yuh friend dem deh?" She also heard one of these soldiers saying, “mi nuh
like no labourite you know."

Aaron Levy, also gave evidence on bzhalf of the Plaintiff. He had gotten up
out of bed and was on his way to the bathroom when he heard a shot fired. He loocked
through his window and saw a man lying on the ground. One man came from around the
building towsrds thisman on the ground and said; “"where is your friends them, where
they run gone?” He was unable to say how this man was dressed. Shortly thereafter,
he saw another man came from the other side of the building towards the plaintiff.

He observed that 2 walkmen radio was bzside the man cn the ground. He recoguized the
plaintiff as the man on the ground and that he was lifted by the men and taken out
of the premises.

The defendants called Cpl. Robert Clarke and Private MIchael Samuda as witnesses,
Both testified that they were om a joint military/police patrol along_CAllie Smith
Drive, Kingston, when a group of men were seen sitting on a wall as their vehicle
headed in the direction of Fourth Street. On approach, the men jumped off the wall.
opened fire at them and dispersed. Firc was returned by the soldiers.

Samuda and Clarke alighted from the vehicle which went wunto Fourth Street and
they went in the direction of Third Street. Whilst on Third Street three of the said
men who had dispersed were seen running towards them. The men opened fire at them
again and both Samuda and Clarke returned the fire. The men then went over a wall
and ran towards an apartment building. Meanwhile, both soidiers tock cover by a wall
awaiting the arrival of their colleagues. When the jeep arrived they went up to the
area from which the men had fired. Both Samuda and Clarke went over a wall to search
the area. Clarke said he observed an area of darkness and that they "tactically”
started to move in that general direction., Blood was seen on the ground heading in
the direction the men ran. They next came across an adaptor and a tape recorder and
then to a man lying onithe ground. This man, who was the plaintiff, was suffering

from a gunshot wound and was taken to Kingston Public Hospital where he was admitted,



A report was made to the police and to the military zuthcrities. Samuda and
Clarke stated thet they had attended ths Gun Court once; in respect of the charges
which were preferred against the plaintiff but they did not give evidence and were
unable to say what had been the outcome of the trial.

The Defence called no other witness and closed its case,

Claim for Assault and Battery

Paragraph 1 of the Statement of Claim in suit G022/88 states inter alia, that
Lance Corporal R. Clarke and Private C. Edwards whilst acting in the course of their
ddty, maliciously and without reasonable and probable cause intentionally shot and
injured the plainriff.

Now, what is the evidence concerning this assault? The plaintiff’'s evidence
indicates that he was shot in circumstances which could Ee regarded as "cold blooded.”
Based on his account, he was told not o move as he walked along a pathway, and ﬁaving
disobeyed that order he was shot from behind., The witness Daisy Anderson says she
saw four soldiers by a wall and as the plaintiff was coming along her pathway she heard
a voice said "Ci" and then an explosion followed.

On the part of the defence, it was contended that the joint military/police
party who were on patrol were fired upca by gunmen, They returned the fire znd the
gumuen it 1s said diépersed. These men were hotly pursued and whilst walking along
Third Street, the soldiers were fired at again. With guick response ths scldiers
retallated and the men fled over z wall inside private premises.

It is the evidence ¢f Private Samuda that if someone had bean hit ia this ex-
change of gunshots he would have had no difficulty making this out. Such a person he
claims, would have besn diszbled in his movements. Under cross—examination he did say
that he would have expected someone who received a gun shot to the stomach to fall
instantly.

Whilst on Third Street, it is szid that the men were advancing towards the
soldiers when they returned the fire. After they broke off they jumped a wall and
fled irnto nearby premises. No further shots were exchanged. According to Cpl. Clarke
he is not certain if the men backs wers turnzd to him at any time during the exchange
of shots. He is also not certain if he fired &t the backs of any of the mzn. It was
his belief however, that the plaintiff was one of the mer who fired at him. Under

further cross-—examination Cpl. Clarke testified that ha was able to say with certainty



that cthe plaintiff wes ons from the group of five men. He 1s sure he says, because
of the spot of biood he saw in the ares when he ceme over the wall; then there was
the tape recorder and finally the bleeding man,

It 1is beyond dispute that the plaintiff received a gunsheot wound which entered
the right iliac fossz region with the result that his bowel was protruding through the
right abdomen. The medical report, exhibit 1, supports this. In the absence of an

eye witness account it would be reasonabls to draw an inference that the plaintiff

n fact admitted that it was reason-
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was shot from behind. Counsel for the da=fince
able to draw this inference. Understandably, she disclaimed responsibility however.

The plaintiff howevar, gave evidence that he was shot in the right lower back.
The witness Anderson testified that she saw the plaintiff walking in thz pathway and
soldiers were behind him at & wall. As he walked she heard an explosion and he fell.
There is overwhelming evidence therefore, %o support the %iew thact he was shot from
behind.

There is also the issue as to the location where the plaintiff was shot. Was
he shot on the roadway or in a pathwas lz2ading to private premises? Accoring to Cpl.
Clarke someons was shot from the scenaric he described which took place alomg Third
Street. He is of the view that the plaintiff was one of the men who fired at him
and under cross—examination he admits that psrson was shot on Third Street the second
time he fired shots. Thers is no evidence that there was a return of fire by the
soldiers in the dirvsction that the men jumped over the wall.

Cpl. Clarke maintains that blood stains were seen some 5~8 ft. from the man who
was lying on the ground and that he was lying face down, 10 - 15 meters from the wall
the men had jumped over. Private Samuda on the other hand saw blood stains 12- 15
feet away from the wall also before he came upon the man lying on ths ground., He saw
no blood stains on the wall and mone as he 2pproached the wall.

Having regaid to the above evidence, 2 few pertiment guestions arise for con~
sideration. Is it possible for someone to have beenshot on Third Street and no evidence
of blood steins seen in the immedizte vicinity of the shoot out or leading to the
wall where the men went over? Is it posgsible for blood stains tc be seen for the first
time some 5 - & feet away from the wall over which men jumped? Why are there no blood

stains from where they were first seen leading up te the injurad man on the ground?
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It is zlso nacessary to determine whare the taps reccrder and adaptor were found.
According to Privats Samuda, they were scan about 20 ft. away from wheﬁe the
plaintiff was lying on the ground. Cpl. Cizrke on the other hand saw %hem about
4 meters from him. Their evidence was that they saw these items beforz they got
up to the plainviff. The distinct impressioa I gatier from this evidence is that
either the plaintiff flung them behind him or he dropped them first and as he went
along he fell, The plaintiff on the other hand, maintains that he fell imncediately
hz was shot, so the inference to draw from his evidence is chat thase izsms would
fall in close proximity to him; Aaron Lovy has lent support te this as he said he
saw the radic baside him on the ground.

Finally, the issue as to the nuimb&y of gunshots discharged that morulng must
be resclved: The plaintiff and his witnesses heard only one. Both witnesses have
agreed that sinecz they were aslesep before aearing the one shot, it is possible that
other shots would have been fired. The defencez on the other hand has maintained
that several rounds were discharged; that is, between six to fourtesn rounds. These
weapons which th: gunmen had wers sald tc bz automatic and would eject empty cart-~
ridges. Interestingly, no spent shells were searched for however, at ths scene.

The plaintiff was searched and no weapon mor ammunition were found om ki,

Now, in this type of case credibility and reliability become relzsvant issues.
There are likely to bz contradictions and inconsistencies on the facts in any trial
but it is always matter for the tribunal to resolve. I have secen and heard the
witnesses se I have had the banefit of assessing their demeanour,

So far as Abraham Grant is concerncd I find him to be a soft spcken rastafarian
of average intelligence. He was subjected to z thorough cross-examination but at
the a2nd of thz day he was slightly shaken iz wy view. He showed great respect and
was extrem2ly courteous to the Court. H: has certainly impressed me and zlso con-

-~

vinced me that he is an honest witness. I find him reliable and truthful. I also

find that his witnesses have given credible accounts.
The evidence of both Cpl. Robert Clarke and Private »Michael Samuda on the other
hand;, are far from being the truth except te the extent where they statz that they

wzre on a joint militery/police patrol and had seen =z group of men sixting on a

wall along Colli: Smith Drive; that they razm off upon the approach of their vehicle

and that both of them gave chase. I find that this “so called shootout” along Third



Street, betwzen themselves and gummen, was a "mere sham,” Their accounis are in
my view incradibie, illogical and riddled wirh serious doubts and incongistencies,
I therefore reject the defence that the plaiatiff was injured during a sheot out
between themseives and gunmen.

On a balanmcs of probabilities the plaineiff’s account seems to me fo be more
cousistent with being shot in the manuer he has described with a powerful weapon
causing sericuz injury and which caused him to fall instantly. Both Clarkes and
Samuda have adwivted that they were in possession of S.L.R. Rifles. It is a
notericus fact that these weapons do inflict serious.harm. It is my view that if
someone is shot with such a2 weaponbe wouid be immobilised instantly and bizeding
would also be imstantaneous. The plaintiff’s evidence vividly describes the likely
fesuit when b said; "I seec my belly out” ..cce... "I feel like I was dead.”

I find that both Clarke and Samudzs 5ave chase after the men had run and split
up along Collie Swmith Drive. I also find that whilst pursuing these men the plain-
tiff was accostaed as he walked inm a pathway in close proximity to whers he lives and
was given an order not to move. I further Zind that he was shot from behind after
he stopped, lock znd continued by stepping forward: that upon being shot he fell
instantly tc.the ground and bofh Cpl. Clark: and Private Samuda, went up o the
plaintiff and asked him for his friends. Thers is no evidence that the act of step~
ping off was in any way threatening the person who gave the order not to mova. At
the material time the plaintiff's back was rfurned to this person. In the words of

Carberry J.A., in Hamlet Brvan's case (supra}, "this was a case of a delibarate and
v 7 P
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gratuitous shooting of the plaintiff...” Thess words are quite apt in the present
case and I adopt them. I therefore hold that there is credible zvidence for con-
cluding that the act of sheoting the plaintiff was committed by one of these soldiers
and there was nc justification for discharging a firearm in thesec circumstances.

The defendant had prayed in aid tha provisions of sectiom Z (1) (a) of the
Public Authoritics Act; to say that the cause of action for assault would have been
statute bagred since the wrii of summons was filed mora than twelve months after
the act complained of.

Now, borh the pleadings and evidence have revealed that the shooting of the

plaintiff occurred on the 4th day of February, 1987. The records have also revealed



that the writs were filed in the Registyry of the Supreme Court om tie 1lth day of

February, 1%88. The twelve mounths pradiod would therefore have been exceedad by at

least eight days.

Section Z {1} (a) of the above Act nrovidas zas follows:

person for any act don: in pursuance, or
@xecution,; or intended exocution of any

law or of any public duty oxr authority,

2r in respect of any z2llzgad anasglect or
default in the exacution of any such law,
duty; or authority, ths following provisions

3
°

e

shall have effec

{(a) "the action, prosacution, or
proceeding, shall not lie or
be instituted unless it is
commenced within one year next
after the act, aneglect or de-
fault complained of, or, in
case of continuance of injury
or damage, within one year next
after the cessing thereof.”

Carberry J.A., in Hawmlet Bryan'’s casz {supra) stated that in cazes whera the

Public Authorities Protection Act is pleaded, thres questions arise for determination:

(L Is the parscn or body claiming the protection
of the Act, a public Autherity within the Act?

Iz the Act which is complained of ome that falls
within the protection of tha Act?

o
N
s

{(3) if so, from what date docs the time period indi-

cated in the Act run?
On the facts of this caszs, there scems to be no problems in conlcuding that
members of the Jamaica Defence Force would fall wirbin the provisions of the Act im

so far as questicn oane is concerncd. Sce Mildred Millen v. The University Hospital

which shows that armed forces of the Crown sre a public authority.

As to question number 2: was th2 act complained of one that fell within the

profection ¢f the Act? Mr. Heywood has arsucd strenuously that the Act doass pot
protect those cfficers who are guilty of a malicious act or a felonious tort or crime,

Carberry J.A. had pointedout in tho szid Hamlet Bryan case (supra) rhat it

was not every act which a public authority does is protected by the Public Authorities

Protection Act. The Act protects only acts done in pursuance, or exectuion, or intended
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execution of any law, or public duty or authority.

It is stazed at page 295, paragrach 615 in the second edition of Halsbury's

Laws of England, Volume 26, that:

"It is sufficient if the defendant has 2 bona fide belief

.

n a state of facts, which, if true, would make his cor~
duct lawful; and bonz fidez is presumed, in the absence

of cogent evidence to the conirary....,"
A defendant who heonestly intends to act in execution of a public duty may be
protected although he acts in ignorance, or under a mistaks, a2s to the law.
The person claiming protection mast, however, have scted colors officii and
not for his own benefit; and the act complained of must be in purported execution
of the duty and not merely contemporanscus with such executionieesss

In Scammel znd Nephew Ltd. v. Hurley (19229) 1 K.B. 419, Scrutton L.J. in the

course of his judgment observed:

s

b

To reguire the application of the Public Authorities

t
Pretection Act, th: acts must be acts not authorised
by any statuts or legal power. 1t would appear, there=-
forxs, if 1llegal acts avrc really done from some motive
other than an honest desirc o execute the statutory
or other legal duty and an honest belisf that they are
justified by statutory or other iegal authority; if
they are done from a desirz to injure a person or to
assist some parson or causa, wtihout any honest belief
that they are covered by statutory authority, the
Public Authorities Protection Azt is no defence, for

he acts complained of ars not intended execution of a

7t

tatute but only in pretended zxzecution thereof.”

1]

On the facts of the instant case, I hold that the act done albeitr dome in
the execution of duty was without legal justificarion. This is clearly a case where
the action on the part of the scldiers was malicious and without reasconable and
probable cause. It was a felonious tort and though done by a person prima facis
entitled to the protection of the Public Authorities Protection Act, was ons which
was not protected by that Act. Accordingly, I hold therefore, that the cause of
action for Assault would not be statute bzrred.

It is sertled law that a master is lizble for the torts of the servant so long

only as they were committed in the course of the servant’s employment (sze Clerk and



R

o

Lindsell on Torts 38th Edition page 328), In the case of Canadian Pacific Pailway

=
o

Co, v. Lockhart 942] A.C. 5341, Lord Thanksrton in the course of delivering Judg-

ment in the Privy Council stated inter 2lis

ov

(1]

ceoosesliie general principlazs wegarding a case of this
£ype are well kmown, but; uliimatley, each case will
deperd for decision on its own facts. As regards
primciples; their Lordships agres with the statement
in Salmond on Torts, 9tk Ed., p. 95, namely:-

"It is clear that tho master is responsible
oY acts actually a*hoxwzed by him: for
iabilicy would axdist 1 5 4
f the relation between the parties was
merely onz of agency,; snl act o
vice at all. But a waskoer, as opposad o
the employer of an independent contractor,
is 1lable even fov acts Which he has net

tX ares so commected

w;th acts whvch he has ¢utborized that they
may rightly be regardad zs modes - although
impropaer modes of doing them. In other
words, a master is responsible not merely

for what he authorizes hi ervant to do, but
also for the way in wnlch he doess it ... Om
the other hand, if tho unzuthorized and wrong-
ful act of the servant is not so connscted wirh
the authorized act as o bz a mode of doing it,
but is an ipdependent ach, the master is not
responsible: for in such 3 case the servant is
not acting in the coursa of his employment,
but has gone cutsidse of ig.”’"

m Lf‘

On the svidence of this case, I hold that the Attorney General would be

& garvants and or agents. On a balance of

(%4

vicariously liable for the conduct of 1

probabilities, the plaintiff therefore succeads on his claim of Assault,

False Imprisonmen!

I am zlsc of the view that the plaintiff has satisfied me on a2 baiance of
probabilities that he is entitled to damagss in his claim for fals: impriszonment. I
find that in light of the evidence adduced by the plaintiff and which I accept, he
would have been imprisoned maliciously and without reasonable and probablz cause.
What then is the psriod of this impriscument? The Statement of Claim alleged that
he wes arrested.om the 4th day of February, 1987 and placed in police custody at
Kingston Public Hospital. Further, that the false imprisomment continued until the
16th March, .1987 when he was discharged and placed in custody at Denham Town Police
Station and then finally released from custedy on the 20th April, 1937. In his

evidence - in -~ chief he testifies that he remained in hospital for 2-3 months. The



medical report, =2xhibit No. 1, states ou the other band that he waé discharged
from hospital on the 16th March, 1987. After his discharge, he says that hz was
taken to the General Penitentiary and cne week later he was placed bofors the Gun
Court. He further states in his evidence that before he was taken t¢ the Gemeral
Penitentiary he was taken to Denham Town Stziion where he remained for one week.

I accept the 2vidence in zxhibit No. 1 that he was discharged from hospitzl on the
16th March, 1887, I find therefore that he romained in custody for approximately

28 days.

Malicious Prosectuions

The law is gquite settled where this head is concermed. The plaintiff must
show first that he was prosecuted by the defendant; secondly, that the prosscution
was determined in his favour; thirdly, that it was without reascnable and probable
cause; fourthly, that it was malicicus., The onus of proving every ome of these
is on the plaintiff.

In so far as limbs 1, 3 and 4 are comczrued, there is no difficulty. It is
my view that the plaintiff has proved thom.

As to the detszrmination of proceedings the plaintiff alleged inter alia, in
his statement of claim thar the Crown cffzsred po svidence againss hin iy respect of
the charges znd he was acquitted. The defence made no admission im raspect of this
allegation. In support of this limb, the plaintiff gave evidence that he attended
the Gun Court scveral times until finally the trial Judge told him to go home. Is
this a determination in law?

So leng as proceedings are pending uo action lies on the ground that they have
been wrongfully imstituted. "It is a ruls of law that no one shall bz zllowed to
allege of a still depending suit that it iIs unjust., "(See Gilding v. Eyre (1861)

10 CB(N.S.) 592, 5%4). It is in fact mot necessary however for a plaintiff to prove

o

that he was absolutely in the right but rather that the watter of which he complains
was so termimatcd not to be incomsistent with his right to maintain his actiom. It
seems to me from the relevant authoritiss that it is encugh if the procaeeding bhas

been abandonad without being brought to a formal end. In light of the non-admission
by the defence, it would have been more appropriate for the plaintiff to have formally

nroved this determination by production ¢f the official court records. This was mxt



doney all the plaintiff says in proof of this limb is that he was told by the trial

g
%

judge to go. Iun my view, if up to the time of the filing of his writ, which was

lith February, 1988, he was not brought back before the Gun Court to ansgwar these
chargas, there has been z sufficient det ernination of proceedings.

I find im the circumstances that all four limbs have been proved by the

plainciff and he therefore succeeds under this claim.

Damages

Assault
There i1s 2bsolutely no doubt that rhoe plaintiff suffersd serious injuries.

The medical repore which was admitted intc wvidence by consemtreveals inter alia:

“Therc was a wound to the right abdomen with bowe

protruding throught it, Ho was prepared and taksn
£0 the operating theatre that dzy. Under general
anaesthesia laparoctomy was done.

Findings were:

ac fossa

{13 Scm diameter wound to i ilia
loss of abdominal

region with full thickness
wall,

3 1]

{2) Transection of the caeccum with faecal spillage

" The following was donz:

{1 Bight hemicolctomy and ilsOﬂcalia.anastomnsis

N
—t

Peritoneal lavage with normal sazline
Other treztment included:

(1 bntibiotics

{33 I.V. Fluids

(43 Analgesics

s

2 recoverad satisfactorily post o

in hospital on the 12th February, 87. At that time

2 had evidence of some damage te the nerve supply to
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the right lower iimb., H
out patient department on the 1éth April, 1987. At
that time he was noted zo be walking with 2 1imp., His
abdominal wound had almost h2al2d. The wound was

dressed ...... His injuries hzve got to be classified
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as belng serious. However as far as degree of

[0

ty 1s concerned he dafinitely needs to be

=

1

o
1y
('l)
f
5
I

"
o
E

ssessed by the orthopaedic surgeon.'”

Sgd. Dr. G. Smith

Dzpt. of Surgery

Kizgston Public Hospital,

No evidence has been led to the pereratage of disability, but

his right leg is now smaller than the left. HNo

damage to :pply in the right lower 1

-

with 2 limp and cannot walk far as he usad

-l

L0,

play football which he used to play. In bhis own words,

stamina now.” Ha can no longer go to the Jdance and has

In fixing 2z recasonable sum to be 23 for pain and suffering

award

amenities the following awards were reoforred to by Counsel:

Christopher McKenzis (b.n.f. Hortense Barton)

v. The Attorpey Gemersl €.L.1989/M190 before

foat
o

Morris J. Ag. on the 24:h Szptember, 1992 at

page 58 of "Casenote” Issug M0, 2 - "Personal

Injury Awards of the Suprame Court,” compiled

by K.S. Harrison, Registrar, Supreme Court,
In this case the plaintiff had sustained a2 gun-
shot injury to the sbdoman causing large

bowel injury. By ccmsent the plaintiff was

awarded $150,000.00 Incl. of costs.

199G/

Septenmber,

The

2. Clive Boswell v, The Attorney Gemeral C.L.

2207 before MOrris J. Ag. on the 23rd

1992 at page 55 of tha work mentioned above.

laintiff in that casz sustained a gnunshot wound

£o the right side of his sbdomen. Ther:s was pexr-

&

foration of the ileum 2nd of the appendix and hag-

¥
i

matoma of the right psozs muscle. By consent he

was awarded $55,000.00 in respect of gener

Given the fact that the plaintiff in the present

injuries Mr. Heywood submitted thar a greater award ought to be mada.

must therefore try to arrive at an award which can best meet the Justi

It has to ba .n approximate mean ave arage

He is now 37 years old

"my foot don't

the plaintiff

doubt this

imb., He walks

200

cznnol

hzve any

lost his girifriend

nd loss of

[A}]

ral damages.

case sustained more serious

The Court

c2 of the cas

figure, taking into consideration and bear

[=3%

ring



in mind that inflaticon continues its upvard movement unabated., In my view, I
would consider that a reasonable award for pain and suffering and loss of amenities
under the head of General Damages should be 3350,000.00.

False Imprisonment

3

damages for false imprisomment.

1]

Counsel cited several cases in resprct of

Cf them, thz most relevant in my view was Chambers v. The AL ttorney General -

C.L.1988/C25¢ before Smith J. on the 25th April, 1991. The plainziff there was

awarded $20,000.00 for an imprisonment of 25 days. In this case, as I have already
mentioned, the plaintiff was falsely imprisonzd for approximately 28 days. An
award of $100,000.00 would be appropriare in the circumstances.

Malicious Proseccution

I am guided by the authorities cited to me under the head for malicious
prosecution. An award in the sum of $50,000.00 would be rcasomable in the circum—

stances.

Exemplary Damages

The plaintiff has pleaded that ha is sseking in addirion to general damages,
exemplary damages in the cause of action for Assault.
This award is usually made in two categeries of cases, viz, first, oppressive,

rrvants of the government; and secondly,

[9]
s

arbitrary or uncomstitutional action by
cases in which the defendant’s conduct has bazn calculated by him o make a profit
for himself which may well exceed the compensation payvable to the plaintiff - sece

Rookes v, Bermard [1S64] 4£.C. 1129,

-

The plaintiff has sought to rely up:n the first category, that is, "oppressive,
arbitrary and unconstitutional action on the part 3rd and 4th defendants in sult
G.022/88. It is my view that this typas of case deserves to be visited with such an

award and as such I award the sum of $50,000,.00 under this head.

Specizl Damages

The plaintiff®s evidence was that bzfore the inecident he used to carn $1,060.00
per day from -uaking figurines and selling them to Magic XKitchen Craft Shop 2nd the
Crafts Market in Ringston. He further teostified chat he was unable to work for

-

six months 2f:sT his release from "jail.” 32 also states that he had a lawyer at
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Court and he paid hinm meney. He cannoct say how much money was paid. This was the
extent te which he sought to prove his spacial damages.

Now, a plaintiff is required to prove this head of damages strictly, cspecially
where no documentary evidence has been put forward to support the oral testimony -

see Hepburn Hazris v, Carlton Walker SCCA 40790 (un~reported) deliverad 10¢h December,

1990, The plaintiff here, has not comz up to the required standard 2nd has failed

in my view o prove the items of special damages.

Final Judgment

-

Finally, there shall be judgment for the plaintiff in the sum of $500,000.00

for General Damages made up as follows:

Assault - $350,000.00
False Imprisomment - $100,000.00
Malicicus Prosecution - $50,000.00

and £50,000.08 in =dditiopn for Exemplawy damages with interest therecon on these sums
at the rate of 3% from the date of service of the Writ of swmons to todzy. Thewe

shall be costs to the plaintiff to be tazed if not agreed.



