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: IN THE OOURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO 91/87

- fBEFORE:{- THE HON. MR. JUSTICE CAREY, P (Ag.),-{-’~*'*; :
. THE HON. MR. JUSTICE FORTE, J.A, -
;.,; THE HDN R, JUSTICE DOWNER 3 A. s

BETWEEN gt 'CALV!Nf@RANT3~ '”;53:;*1'; PLAINT [FF/APPELLANT -
'-_ ’¥fAND;g;ffi; DAVID PAREEDON jf“35-jﬁi;13TiDgEENpANr/REsedNDENT-[;is-
'lff:ANchdﬂd--ﬁ,rj* AUGUSTUS PAREEDON o ~."d1ZNDVDEFENDANT/RESPONDENT-5

'1_:{ Mrs. Ursula Khan for Appeilanf

O G,-Da!e for RespondenTs

.75dffchcberv4,c}9883d:'f_ﬂ':".

o, eoven

1 Th!s Is an appeai agalnsT a- Judgmen? of Theobalds, .y g!ven
on The 15+h of chober 198? IT concerned an acf:on whxch he haard on fhe
17fh --18+h of Aprli 1986'and 5+h-February, 1987 o Judgmen? was-reserved %

ThIS was an’ ordlnary runnsng down acflcn In whtch The plannf;ff clalmed

+ha+ he recelved IHJUFY when he was h|+ by a. mofor car drlven by fhe firs+
defendan? and hardiy seemed worfhy of such profrac?ed Treafmen?. i
: The facfs may be shorTIy summarised ln Thls way On The :

- 27fh day of July, 1977 aT abou+ 7 00 a m., The plaun?lff sald he was

' rldlng h:s bicycle on a road calied The Fon+ Hlll Road approaching :Ts 3
lnfersectton wifh The ma;n road befween Seaforfh and Trsnlfyvnlie 1n The
parish of s+ Thomas. : o B _' L o

AT +he maferlal Ttme, he relafed he was sfaf:onary on h:s pedal

bicycie when a mofor car driven by fhe 35? defendanT came from his rughf :



o wh!ch is The dxrec+lon of Seafor?h swerved info The FonT Hili Rcad

' ﬂﬁ;}collided w1+h h:m and caused him severe anJury._ The medical evidence dxs-1 jf

.f.c!osed fhe follownng anuraes .%f1 I=sw*rF“”-”* L

.':” f'ﬁf“(§5; Scar on. face exfending from leff medlcai
=m-f..'jcanfhos up. over: forehead and frontal”
area. of sca!p To +empora! snde of skuil '

| '_(21%]Scar abou+ 2 :nches iong Jus+ above
45y¢upper llp-z R A

" ](3)::Scar ahouT.i 1nch laTeraEIy To angie of
; -_:moufh in a verflcal direcfion.;; o

'ﬂ1 ij-ﬁ45;;Deformed !efT wrnsf

:3:'(5f;:Eyes - sweillng in medacal canfhos L
o areay when: pressed [g d:scharge pus‘;~

”t ;f{6)”jLower:ng of upper !sd sllghfly beiow
”f,:V: pupil ilne . : _

o iT Is rtgh* To poinf ou? ThaT The 1nJurIes whlch Thss piainfrff received

 :: were ail To hls ief+554de, orgspbs?an?ially on hes ief? szde.__f

The defendan?‘s s?ory was qusfe af variance ui+h +ha+ of .

g The piannfrff He Sald fhaT he was dr:vnng hls mofor car from Seaforfh

__ifowards TrnnaTyvr!Ie approacheng”Thls T—JUHCTIOH which The road makes

'  ﬁ“wI+h +he Fon+ Hlll Road when he was suddenly confron?ed wifh whaf he

'_'caiied &) 'shadow-.,’ f.._f*hss' lef-r 'ifﬂm shadow was' 'fhe plamﬂff who crashed"

: _ ﬂ|n+o The lefT szde o' his mofor car scrapingﬁlf and damag:ng 1?

The evxdence o"ThaT damaqe To fhe_mofor car wh:ch was as

who is The owner :

i fo!iows, and was gaven by fheﬁfaTher, fhflznd defendan?:

B 'was smashed.:

:]   ?ime To come fo his'deCI,

The }earned +ria¥ Judge on Jhose's{mo!e&fac+s Took a deai of

fhaf decis;on has‘bec -The bas!s of a

5 fffgreaT deai of crt?ic;sm by Mrs - Khan Who argued W’Th grea? perTxnachy

' f;:before us fhis morn;ng. _.-3'T3 ""



The maln thrust of her argument was that the learned trial judge

did not use the advantage given him to observe the demeanour and to

analyse the evidence which was placed befors him, because he remarked in
his. judgment that he was not happy;wiTh-;emegaSPegts.of The evidence .given.

by the police officer cailed on behalf of ?hefdefendanf which she.said...

only meant Thaf he regarded the po!tce offlcer s ev;dence as unreliable.
In sum, she reai!y was. saylng Tha? ?he verdic. was unreasonabie and could
. not be supporfed - | o -

As | remarked before *here were Two.mufual[y inconsistent
stories and plainly both- cou!d na+ oE bgixeved

The learned Judge dad noT resf hxs deC|sfon on the fact that
he saw and heard these w1+nesses. He was. Very careful o point out af
page 53 of The record thart he consadered very carefuliy the physical facts
which | have already.set ouf-in.+his<judgmenfjandgfh¥s is-what the learned
Judge said and whach I propose to repeaT‘ He:said fhis-

"Where there is evadence from both sides
o a‘civil action for negligence -involving
a collision on the roadway and this ev1dence,_
- as -is nearly ‘aiways -usual Iy the case, secks
to put the blame squarely and solely on the
- other party, the: imporftance of examining with
scrupulous care any independent physical
evidence which is available becomes obvious.
By physical evidence, | refsr:to such things
< as the point of ‘impact, drag marks (if any),
- location of damage to the respective vehicles N
~ori parties, any-permanent structures at the
accident site, broken glass, which may be teft.
on-the driving:surface and'so on. “This
physical evidence may well be of crucial
importance in assisting a tribunal of- fact” in
determining which side is speaking the truth.
‘The. plaintiffis version of ithis accident, in""
my view, entirely Inconsistent with the damage
or-injury to his'person, it is'clear from the
medical evidence that the bulk of this damage
“isconcentrated fo the'left side of his body.
His left arm was broken, hisz left eye was _
‘damaged and the left jaw and’left side of his’
face. 1f he was indeed seated on his bicycle
" as he described and was hit in that position by
& car comang from his right and making a
© ‘sudden swing left ip the Font Hill road then it
would follow that the- :mpacf would have been to
his right*(not feft} side.’ The concentration of
injury To the plaintiffis left side is far more
consistent with his having ridden out from the minor
.. Font Hill road.into the mejor road and having made -

N



Ta righf +urn in +he d;recTton of Seaforfh :
in this.situation, +the- feft side of his body '
",Jﬁ;:.would have been. exposed to: the car. coming i
. from thé Seaforth side and & glancing bilow _-I'
~i.To the. Ief? front of the vehicle would have
Y resulted in ‘the scrape a!ong the . vehlcie 5
Soooleft. It ois after the hit and the scrape..
'*".Zalong the Teft side of the motor car that ?he
. plaintiffis head (now. lowered by the: fal!:ng

' “bicycle would have come into’ cdh?acf with”

:.e};1The 'ef+ rear, pivof wxndow of The mo?or car. ,s'f ;;Q_f;“

ln my view, wITh ali respec? +o fhe argumenf puf forward by
e Iearned counsel Thaf was The ra?:o of The case.: IT dnd no? depend on fhe

:ﬁef'_Judge belng‘unhappy w;fh The ev:dence glven by The pollce officer who

::nvesf:ga?ed ?he accnden+°3 He resfed hxs decns;on wholiy on. The phystcai

-";_eevadence wh:ch was noT cha!!enged ;n The case .
',;;%;' 2  ege'ﬁ-f.. i do no? see how +hxs Cour% could in?erfere wufh Thaf approach
.?';which in my V|ew was emsnen+ly reasonable and Iog:cal Nofhing has been
zegshown This morning which conVInces me Thaf The Iearned Judge fell zn+0

ff”error in hss consuderaf:on of +he 1ssues before hxm and of The facts. or

'W'[efherefore dismlss ?he appea! w:fh cosTs._ There ls one mznor amendmenT
ﬁtﬁ-l whach musf be made To correc+ The record whlch was ponn%ed ouf by Mrs. Khan.”
| _ The iearned Judge :n hls Judgmen+ sald Thaf fhere would be -
:ieeJudgmenT for The defendan?s Oﬂ ?he counfer*clalm : There was in facT a
':.]counfer-claim fu!eu by The 2nd defendanf and accordingly the Judgmen+ musf
e;ee3be emended To correcf fhaf error._ in’ a!l oTher resPeCTS The Judgmenf ot

f_ The Courf below should be affsrmed._ ;" -




FORTE, J.A.:

The case’ before The learned Trial judge was, in my opinion,
one essenTiaEiy*re[afeq'TpquéSfiéhs §fv}é¢f;'flﬁ}fhé_¢§+aiied and
reasoned judgmenijhe{Iéarn¢q Tﬁiéi{judgéffpgnd_}hafﬂfﬁé plaintiff had

failed to prove=ény-neg{igénté_dh‘fhé"pér}*d{thé.fiféf?hamed defendant

and by contrast found that the ﬁiéin?Iff*S'n{gﬁigénéé héé'?hé‘éole cause
of the accident.” | ’
-=He-reziec=significanfiy'on*wha+?he-déScribed”as’+ﬁe o
independent physical evidence which in particular related to The fact that
the plaintiff's injuries were all +6 his left side and the fééfhfﬁéfsfﬁé “
damage to The car was along E?srteff'Sideg'féé;;:?hé left front ?éndéfféﬁd
door, “duco scrapes along the Teft sidé‘andzdémagé'To'+heffeff back:pEVOT
window. | o
These matters he found were more cdnéié?énT:ﬁifh the T
defendant's case and'accdrdiﬁgly”fOUnd”fdr'Tﬁe defendants.  With this
réasoning'l’caﬁnéf'find fﬁulT? o . | o
' 'I‘There%ore-conéuE:wifh'%he édhcfuéiéns'abriﬁed”éfzbynwf?

My Lord President, Acting, and | too wolld dismiss the sppeal.

DOWNER, J.A.:

Before this Court Mrs. Khan argued Thaf as this appeal
was by way of re-hearing, we were at |iberty fo upset the trial judge's
findings. | think this is a misunderstanding of the term re-hearing. The
re~hearing in the Court of Appeal is a re*heéring by way of the documents
speaking, and we are bound by the judge's fiﬁdings unless they can be upset

as being unreasonable.




Consequenfiy, The Judge s ftndlngs whlch were based on The .

-physncal ;ngur:es To The plalnf ff and The damage ?o ?he car. musT sTand

'-;eas i+ was on This basxs Thaf The ieerned trial: Judge decnded Thaf The

f'fplalnfnff had noT safisfted ?he onus of proof and also |+ was ?h:s very .

ffo'fandang Thaf cnabled fhe ?rtai Judge To find for The defendan+ on: The

'e_fecounfer-clanm. To upse+ These flndangs would mean Thaf we. would be

-usurp:ng The Trtai Judge s funcflon and he hed The benef|? of seelng and

'lﬁ:ehearlng The wnTnesses. s

Therefore fhls appea! was: hopo[ess from +he very beglnning

'”'_end ! +oo concur in dlsm:55|ng The appeai of fhe pla:nf:ff and afflrmsngf

' 51'91+he flndnng for The defendanf on The counTer-claim...'

'_--.CAREY,’.'-_P:'.{' <A9'-'".?'}"_:'V o

The order of The Courf ?herefore, |s Thaf ?he appeal

"eo:dtSm:ssed. The Judgmenf of The Cour+ be}ow is afflrmed excep+ Thaf R

7--Judgmenf should be enfered for The second defendan+ on The coun?ervciaim'

*;ff and The respondenf IS enflfled ?o The cosTs of This appeal To be Taxed lf

:-_;;nof agreed



