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IN THE SUPREME COuRT OF JUDICATURE OF JAMAICA 

COMMON LAW 

SUIT NOo C.L. 1989/G045 

MERDELL.l\ GRhNT 

vs 

,· 

WYHDHI1H HOTEL COMPANY (Tru~DING 

l1S WYNDHAM ROSE HALL BEACH HOTEL 

AUD COUNTRY CLUB) 

Garth McBean instructed hy Dunn Cox Orr8tt ~nd Ashcnheim, 

Attorneys-at-Law for the plaintiff 

R~bert P.D. Baugh for the defendant 

HEARD: February 27, 28, March 5 and July 8, 1996. 

WALKER J. 

The plaintiff is now 54 years u f age. She is by 

profession a re<Jisterecl nurse. She was ~mployec1 as a nur::;ing 

Gupervisor by the defenoant for several years at its hntel known 

as the Wyndham Rese Hu.11 Beach Hotel und Country Club situu.ted in 

il.1ontego Bay in the parish of St. James. On March 19, 1988 she 

went to work as usual arriving at her post at abc..·ut 7 a.m. Ln.ter 

that morning she was supf)lied with a chair for her use by an 

employee of the hotel. This actic.n resultP.d from a request made 

by the plaintiff some three months ~u.rlier for a replacement for 

an "old" tattered chair 11 which she had been usin~. She described 

this replacem1<mt chair in detnil but could not say whether or not 

it was n new chair. She went on t0 testify thct having r~ccived 

this chu.ir she dusted it and procueded to sit on it in a wny which 

she described and which this Ccurt fine.ls was in ~very respect 

normal. However, no sooner hc:td she done sci, the chair collapsr~d 

beneath her tilting backwarcs in the procer.;s and causing her tc; 

fall backwards, her. hGnd finL'llly coming tc· rest againot a couch 

which had beon positicned behind the chair. Evcntuillly the pln.intiff 
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managed to get up after manoeuvring herself in order to do so. 

Then she observed that the upper part of the chair had separated 

from the base of the chair. Now in pain ruid being alone she 

inunediately summoned help which came in the form of the housa

keeping manager from whose department she had originally 

requisitioned the chair. According to the plaintiff, upon the 

arrival of the house-keeping manager she said to him "Look at 

the chair you gave me". At this time sha saw the manager place 

his hand on. the chair as if to exam.in~ it. As he did so she 

observed two screws fall from the chair to the floor. The 

next thing that happened was that the manager contacted the 

maintenance department from where the chair had been supplied. 

Soon an employee of that department arrived on the scene and the 

following dialogue ensued between both men: 

Manager: What kind of chair this you bring to give the 
nurse to sit on?" 

Employee: "Is only the upholstering me do." 

Manager: "You screw up the chair?" (while showing the 
employee the 2 screws that had fallen from 
the chair) 

Employee: "The screws short and I tell them to buy screws 
at Crichton Brothers nnd they say Daintenance 
will cut screws and give me." 

Af.ter this discussion the employee left the scene taking away the 

broken chair with him. 

Immediately following this incident the plaintiff 

experienced pain but continued working until April 11, 1988 ns she 

explained in answer tu the call of duty and, also, because she did 

not then appreciate the seriousness of her injury. On that date 

she suddenly becrune immobile while on the job and hatl to be taken 

to hospital where she was admitted and remained for seven days un 

bed rest and traction. The cost of this period of hospitalization 

was $3,202.00. During this time she experienced severe pain 

throughout her entire body, particularly in the back and legs. 
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She was given physiotherapy nnd was unable to walk upon tlischarge. 

At home she remained on complete bed rest for three weeks, unuble 

to feed herself, turn her neck or walk without a~sistance. 

By consent of the parties 3 medical reports were 

tendered on behalf of th~ plaintiff and admitted in evidence as 

exhibits 1,2 and 3, respectively. 

Exhibit 1, the medi.c.nl. report o£ Dr ... Chang.,. r~, 

inter alia, ~s fellows:-

as f.ollow.s.: -

"t-ls. Grant was seen by rne on the 11th l~pril, 
1980, she complained of severe back pain 
e.xb=andi.ng into .bath legs. She. gave a histocy 
of falling on the 29th March, 1988. The p.ain 
intermitent hut increas.e.d in oeverit¥ since 
the 10th 1-~pril, 1988. 

On examination the patient had 
!J:'eniL::rna.s.a c:u.er the .lumbar area 
Limitation of movement of both 
lags in all direction. 

X-ray showed rotation of L4 
She was treated with Analgesics and 
was referred to the Orthopaedic Surgeon-" 

Exhibit 2, the report of Dr. Checks read in part 

"I saw this i..,atiant for the first time on 
11th May 1938 at the request of Dr. P Herard 
who had been treating her for back pain. 
Miss Grant otatild that sh.a hurt hGr ba.dt en 
29 March 19-e8 when a chair collapsed under 
her. The pnin was initially felt in the 
lwnbosacr<:ll region and had suLsequently 
.r.adiu.tet1 to har left flank. The oral 
analgesic felctene had been prescribed 
with pGrtial reli{.;f in h€.r symptoms but 
these hud one~ ay.:lin w.)rsened when she 
attempted to do physical work, .:ind fur 
the first time ~he began to notice that 
the symrJtoms wh\3rc 'lftecting the lef t leg. 

When I saw hur the pain in the back was 
still present nnd was a~gruvutcd by sittiny 
and especially by movement. Rest in bed 
allcviateu the ?ain. 

BXJ.UVlIN.hTIOI:l 

She was of heu.lthy appenrnnce and appeared 
to be in yood guneru.l health u.part from her 
presenting com~_;l<!int. The blc.od preosuro 
w.;s normal ;1t 135/85 with a reguli'\r resting 
pulse cf 60 per minute and nc. clinical 
eviucncc of ana~mia or lymphadenopathy. 
Routine analysis of the urine yielded nc 
abnormality. 
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l'VShe walked gingerly with a slight forward 
stoop and indicated a point in the left 
buttock two inchez lateral to the spine 
of LS as the s ite of her maximum paino 
Forward f lexion of the opine was markedly 
reduced but there was no scoliosis or 
pelvi.c tilt and I was quit1.= unri.ble to 
detect any sensory, motor or reflex 
changes in her legso My irnpraosion 
was of an acute etrain but the focal 
ten....ternoss of the area to the left of LS 
led m~ to request fresh xrays of the lumbar 
spine bcct:i.use the films which had accompanied 
her from Montego bny were of poor quality. 
The rc:peat xrays rcvE1~iled a fr~cture of the 
transverse proceso of LS on the l e fto Since 
this was a 11 stabl1~ 1;injury I recommended the 
UG8 of analgesics combined with cold applica
ti<.mo and gent le physiotherapy, with ·arrang.a
ments for follow-upo 

She was next seen on 07 Sept 1988 and said 
that she wns still troubled ty back pnin but 
thet it w~s mora noticaable in tho legs which 
were intermittently effected by 'pine ~nd 
needles 0 and she could not sit comfortably. 
The area of focul tenderness previously noted 
was st:ill present but tho straight leg r.:;.ising 
was measured O:'t 75 degrees biL:=i.tcrally. 

This positiv~ sciatic stretch tGst combined 
with radicular SYi11ptoms in the legs raif>ed 
the possibility cf injury to a lumbar disc 
which was now beginning to herniate ca.using 
lumbar root irritetion, and I theretorc 
dccid~::!d. to have a CtiT ocan myelogram carried 
out to ~eek rndiogrnphic confirmation of u 
slipped disc. The test w2s c<!rried out on 
28 Oct 1988 and no evic~ence of slipped disc 
wns seen - the only noteworthy finding being 
the presence of a healed fracture of the 
tr~nsvcrse process of LS. 

When she attended for revi~w on 21st Doccmb~r 
1988 h<~r spine was n. little mur(:? mnbile and 
she was feoling better. Sitting for long 
periods or doing housework tended to producG 
back pain but on the whole the condition was 
improving. 

CONCLU8ION 

Miss Grant sufh.~red an acute lumbar stnl.in in 
association ·with a fracture of: tho transvr.:rsc 
process of the fifth lwnbor vcrtrabra of her 
spine. The ansoci;-\ted soft tissue injuries as 
well o.s the fracture of the transverse process 
will heal fully in ti1~i .:..? , and thu strength nor 
the stability of thr.;? spine is compromised. cv 
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Exhibit 3, Dro Dubuc's report stated, intnr 

"This patient was first seen on the 
28th June, 1989 because of a residue.:.! 
low back pain irradiating into her left 
leg and the history of a f :::ill on fl chair 
th«t broke in Mnrch 190U seems to be the 
first probl~.:m that occured at that ti.i"'!•.t~; 
prior to ;:lnrch 1988, thifl patient did not 
have any back problam And was able to W1)rk 
c:i.s a nurse.! o 

SincE: t.hcn there were many work stopj;ic:ges 
and back pain with sciatica kept her from 
considering herself noi.1rial anu ablt! tu 
function as zha did previous tu ·thu.t. fall 
of ~'!arch 1988 o 'l'he neurological exam ; ... t 
t!'lat timE: shewed an L5 ~ensory d:::fici t on 
tho l n ft .sid1:;?r ~ positivn Vallci;;: sign on 
the left ~ciatica, a contra-lateral r.itr~.i9"11t 
leg ru.ising at 60° provck•:;!d pnin on ·i.:J1n 
8ppositc. sid8 and the h~ft SLH wa.s .6t 45° o 

To confirm the diagn0~is ot :J. herniated disk 
at L4-L5, a m;-lgnetic .re~cinance was n:;quent:~d 
and d0nu e:.t hcspitul St~Luc in L~.::>ntn::al cin 
the 5th of July, 1989. '11his slluwc.d. ;:: median 
hernia ct L4~L~ \lith deg:.:mc.rt:t«:.ion .::. t L3-L4. 
On tho 7th of J'uly 11 1~89 v this p<ltic.:mt was 
hospitaliz0d <;ntl br.ought to the opc::t~c.ting 
r0G:::n ·to confirm this tlisk problem nt :i...3~L4 
and L4~L5 ui th ciisc·jgrL:phy o I,5-Sl was als0 
stuCiied and f-;::.und to be normalo Tr:.;ntm~nt 
was done with -Ch(; injo..:; ·C.ic.in of lee of 
Chymopn.pain ~t ouch 0f: thesG 2 levels, L3-
L4 and IA-LS o Tho sciatic pain was improvc?tl 
imi.-n;:;Jdic:it0.ly and i:h':! lcw b;-_ck p-9.in gradually 
b:.:"lca."ti.G bettor ald10ugh there is w'i.:: this tL'1\c 
still some n.~sidual problorno 

'I'hc usual oft' work for ~uch c. r>rocoourG, 
chemonucleolysi~, i:; of 3 months in a job 
such us hers e.nd r! permanent disability 
usually alr.;a follows. It is yut toe• c::u.rly· 
aft~r her treatment to consider the ~;vctluc=;.tion 
c.;;f this pcrman:..mt ilisabili ty." 

In additi0n to theze thrc<:! cloctorn the plaintitf o~w Dro Fray in 

Hong..-::tn Bay b0tween the ye<:r:;: 1989 - 1994 o She als(' consuH.:eu 

Dr o Vl~ndryeo who prescribed phyziother~1py, gave iler c?.mdgesics 

nnd hud sever?J.l counselling sczcionc \dth her. Initi<J.lly shl::! hnd 

physiotherapy on a dilily b<:<sis 2.nd lcter fcur tit"1i..2s monthly o 

lilowadays the pL1intif1: hc.s physicth:-)rapy twice y;:c.rly o She ht.::.s 

four sassionn -tt a tim;~ nt a c0st 0£ $500 o 00 per sncoi0no 

Pre~8ntly the plnintitf is e~ploycd to the Hart 

Group of compnnies on a pnrt-time basiso She hrts been so employed 

sinco I-:.pril, 1994. In this job she started at n i:;LJ.lary of $650. 00 
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per sessicn. In 1995 shE:i saw Or. Fray on three occasi~)ns at a 

total cost of $3,000.00. She saw Dr. Fray again once in 1996 at 

a cost c-1f $1,500.00. Dr. Fray 0rdcred a br.::i.ce fr.r which she paid 

a sum 'df $2,200.00. During the period of her incapacity the 

plaintiff paid for the services of C! househnlc~ helper at n rate 

of $600.00 per week. The plaintiff said that today she is not 

able to work for longer hours than sho does. She is completely 

exhausted at the end of each work day. Nowadays she is unable 

to sit or stand for a lcng time without discomfort and pc1in in 

the lower back and lega. She is not able to dc1 any housework en 

account of pain, nor is she able to walk or carry c;.ny weight in 

her arms for a long period of time. She finds difficulty in 

getting in and out of a car. She nwns a c~r but cnnnot drive 

for long journeys or turn her hGad around when reversing. She 

cannot lie in bed on her back or stomach, c:r sit up in bed to 

watch televisi0n. 

Dr. Oelroy Fray, a registered medical practitioner 

and orthopaedic surgecn, gave evidence on the plaintiff 1 s behalf. 

He testified that he first saw the plaintiff on f.lay 30, 1994. 

Then she ccmplained of low back pain radiating to left leg. 

Clinical symptoms fitted a case of hernia.ted disc at the LS-Sl 

level. Plaintiff was unable to walk at this timeo The doctor 

said that he gave her an injection and advised bed rc.~st and 

physiotherapyo He saw her agnin un December 29, 1994 at which 

time she presented with left side sciatica. He saw her for a 

third time on May 17, 1995 when he fcuncl that there was chronic 

herniation of the L4-L5 disc. She could bend over to one foot 

off the ground. She could straight leg raise to 80° on the right 

and 50° on left. The lntter was evidence of leg cornpreszion which 

produced pain. Power tcne and reflexes sensation were normal except 

for an absent left ankl8 reflex. Dr. Fray assessed the p~rmanent 

disability of the plaintiff at 25% of the total person. In the 

doctorvs opinion her condition will worsen with time. Treatment 
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was bed rest an(~ physiotherapy for the rest r'·f her life. He 

estimated that she will need to see him at least twice each 

year f or the rest of her life. The vlnintiff will necessarily 

have to retire early from her present employment anr1 shouh1 

ch0ose n sedentary jnb fur the future. For her, liftin<J was 

fc irLidden. Prolon(Jecl standing and sitting will tend tn aggravate~ 

the plaintiff v o com1ition which he was prcpurGd tc c c.:nfirm. 

The doctor said that his fin<.lin<Js were consistent with the 

history given to him Ly the plaintiff. In 1994 thi:) r.!octcr sai-J. 

that his charge to the plaintiff was $1,000.JO per visit. Tn -~.ay, 

if the plai;itiff' s problem is severe, an injccticn i:<t u. cost r'f 

$1,000.00 anct tablets costing about $5UO.UO will ~e necessary. 

If nut severe, she woulr1 need cnly tablets for relief. Finally 

Dr. Fray sair! that he had seen the me,~ical reports r:.f the r :thcr 

doctors, oxhiLits 1,2, and 3, arni he was firm in otatinq that 

none ~; f these reports would cause him to alter any r ·art of his 

eviclenc8 given in these procecdin':)s. This then was the cvi:-~ence 

u.clclucecl on behalf of the plaintiff. 

For the defendant no wi tnC!ss was called nnc1 

Counsel, r'lr. Bn.u':.rh, was content tr- procee(: notwithstanc1 inCJ thu.t 

fact. 

The first issue which must, thereferer he 

resolved is that of liaLility. Tre~.tin~J uith this issuc 1 

Mr. Baugh su!Jmitter.. in effect that the plaintif:t's version of 

the circumstances surrouncdnv the events of March 29 were 

inconsistent with the injury nf which she complains. E'urthermore, 

saic1 Mr. Baugh, such medical eviC.ence a.s was a<1r1uccd ·~n the 

plaintiffls behalf was net confirmatory 0 f her injury. In any 

event, Mr. l:mugh contencl-::d p the l ·laintiff was, herself, 

contributorily negligent in ccntinuing t n wnrk at her j o b after 

the events of ?·l<:i.rch 29 anu., alsnv in f~ilin<J to havo x· r<:..ys 

taken timeously ns advised 1Jy Dr. I~cynolc.:s. Hr. Bau']h submittec'i. 
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that by •3xerting h0rself while at work en April 11 the plaintiff 

aggravated her inju:t·y and 11 in so doing 11 c<.intribute1 substantially 

to her medic nl con di ti on. It WP... s Mr • Da ugh 0 s oubmis::: ion that the 

plaintiff, being a registered nurse 11 should have knnwn better and 

not behaved in this wc...ya I disagree wholly with these submissions 

of C0unsel. I find as a f:\ct that the medical evidence ndduced on 

the plaintiff vs bahc,lt fully confirms the plaintiffv s injury which 

is 11 itsclf 11 entirely c0nsistGnt with her account of the circumstances 

in which she sustained that injury. r ... s to the (.jllt;!Stion whether or 

not the plaintiff wns contributorily negligent, I find that this 

w.9.s net SGo In my assos:3m(mt the plaintiff was r:.t thn time of her 

accident 11 ::tnd in all probability still is, L1 very c1.inscientious 

worker. As such 11 nnd nc•t fully appreciating the full extent cf 

h(;)r injury which was not inunedia tely apparent, she continued to 

wcrk at h"lr jcb fr)r sc:mc thirteen days befcr~; finally bn~c•Jdng 

dnwna In my c pinL"!n no bl .~rne whn.tsoevGr attach1c-1a t• h~r f::>r 

having dc ,ne th.=:i.to The plaintiff was, alt._gether". c::i most crocliblo 

witness. She was articulate, honest and precise in all that she 

said. It is ray finding that having been supplied with Cl chair 

t c replace the ;me that she had been using in the c·:-.urso c'f h~r 

empl.'"'yment she prc ~cecded • in c. n0rmal wny, tt) sit nn the chair G 

She could. n·:Jt be exp2cb.;!d tc havG anticipated that in cl:')ing sr1 

the chair w• .. uld hnve c n llf.lpsed tc the f lor1r p as it c1i(~, cauning 

whu.t turned nut tc; be sori·.1us injury t u herself o 'i'hc cause n f 

this mishap is crystnl clear on the evidence given by th~ plaintiff 

and which I nccept as reprt::senting the truth. 'l'hnt evidence is 

cc,ntaincd in the dialc.gue b~twer.m the d.efcnc12nt 1 s house~· keeping 

manager and the GmplciyeG fr:~rn its m<J.intenaric.:: Cldp~rtment earlier 

quoted in this judgment. In my opinic·n this evidence shows tha.t 

the chc:1ir suppliar.i t·~· the pln.intiff was defective and uns&fe fcir 

har use. On her pQrt the plaintiff had every rcascn tG expect that 

she would have been furnished with n n}liablc chair, and she did 
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nothing in attempting to use it which could attach any measure 

of blame to her for what happenedo In these circumstnnces I, 

unhesitatingly, resolve the issue of liability wholly in favour 

of the plaintiff. 

Now comes the more difficult question of damages, 

particularly general damages, payable t o the pl~intiff. 

Dealing first with the plaintiff's claim for special 

damages the Court awards a own of $61,610.35 uetailed n.s follows:-

For loss cf earnings at $2,500.00 per month 
for a period of 18 months from l\pril ~ 1988 
to October, 1989 l~ss redundancy payment of 

$14,000.00 - $31,000.00 

F0r taxi fare to Dcctors' 
Hospital 

For 6 visits to Physiotherapiats 
at $120.00 per visit 

Fer 15 visits to Dr. Herard at 
$120.00 per visit 

For 2 visits tc Dr. Cheeks in 

80.00 

720.00 

lu80U.OO 

Kingston at $500.00 per visit 1,000.0C 

For transportation to St. Josephus 
Hospital and back 11/9/88 -14/9/88 1,000.00 

For transportation tc St. Josephvs 
Hospital and back 27/9/88 -29/9/88 1,000.00 

Expenses for ambulance to Eureku 
Medical Centre for Myelogr<.1Ill 120.00 

Fees paid to Dr. Herard 1,250.00 

Fees paid to Dr. Cheeks 

Hospital fees paid to Doctors' 
Hospital 

Hospital fees pn.id to St. Joseph's 
Hospital 

Cost of myelogram on 28/10/88 

Fees paid f:::>r x-ray 

Cost of physiotherapy 

Cost of prescription 

Cost of household helper f r0m 
1991 to 1993 (104 weeks at $100.0G 
per week) 

400.00 

3,292.00 

1,163.35 

2,375.GO 

150.00 

3,860.CO 

2,000.00 

10,400.00 
$61,610.35 
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Regarding the Court's eo.wn.rd for the cost of 

household helper, this award is m.:lde on the Lnsis of the 

evidence of the plaintiff which I accept and which rev.::-.als 

that the plaintiff lived with her broth8r-in-law to whom a 

household helper was employed and whose servicesu it ?7l.ust be 

assumed, the plaintiff ha<l u.t no cost to horsc;lf up t o the time 

of her brother-in-law 1 s death in 1981. Thercafterv tho plaintiff 

being still unwell as a result of her acci<lcnt, would, in my jun·;ment, 

have been obliged to employ household helr, at her own expense. Such 

help sho would have been (;)ntitled to retain up to at l8ast December 

1993, at which time she had sufficiently recovered t c. ;.;e:: ab le to 

return tn work. I make no award to encompar;s any verL'ci of time 

beyond December, 1993 as I think it reascnat.)e to conclude tho.t 

the employment by the plaintiff of help beynnd thi::::: C.atc W(.'Ulcl 

not necessarily have a causal connection with her ~ccidcnt. 

I come now to the area of general dauages. 

Under this heading the plaintiff is ontitled tc an award for 

pain and ouffcring anJ loss of mnenities cf life. What shall 

it be? Several cases, most of them reported in i"lrs. Khanvs 

Reports, have been cited te me by counoel for the plaintiff. Not 

surprisinglyu none of them is on all fcurs with the instnnt case. 

Seldom, if taver, is this so. The most apposite of these was the 

case of Pogas Distributors Ltd. et.al. v Fr~d~ Claire McKitty 

Supreme Court Civil l'.i.I.Jpeal No. 13/94 in which juc'l.gmi;,,mt was 

delivered on July 24, 1995. In this case Dr. Crand·.1n us meuical 

report on the plaintiff, a 33 years olr1 masseuse., read in part 

as followsg-

"There was slight weakncsE (Graue IV pr:wer 
MRC} of the left lei}. She o.lsri ha<'l waF.tiny 
of the left deltoid and the left leg with a 
2cm calf 9irth diffa~ronce, the left b:~ing 
smaller than the right. There was sensory 
loss over the right leg to pinprick and 
light touch but vibraticn s0nsc was unimr·airec2 
c::.nu c0orclinatic1n was normal. She h"1u generalized 
hypor-reflcxia with an inverted left surinator 
jerk, a left extensor r'lantc.r rmd r!n equivocal 
right plantar response. There was ~ full range 
of motion of the cervical spine. 
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"In my opinion, there was clinical evidence 
of a mild myelopathy with a CS level root 
lesion, all the result of the injury and 
consequential damage to the ~pinal cord 
and nerve root. I arranged for a Magnetic 
Resonance Image (MRI) scan which wns carried 
out in Florida on 18.5.93. This study 
demonstrated mild foraminal narrowing on the 
left at C4/5 and bilaterally at CS/60 No 
abnormality of the spinul cord was demonstrated. 
There was no evidence of continuing compression 
of the spinal cord. 

She has suffered a cGrvical spine injury and 
has residual neurological deficits as a 
consequence of damage to the spin~l coru. 
The MRI findings are not inconsistent with 
this opinion with respect to this pati0nt 
whose injury occurred 6 years ago. In my 
view she has suffered a permanent p:trtial 
whole person disability of 20% (AMl~). 
Further improvement in her neurological 
function is very unlikely." 

In his oral evidence given at the trial Or. Crandon elaborated on 

his medical report as follows:-

"The significant findings on examinntion 
were weaknes0 of left side of the body, 
this was mild and nuinbness on th~ right 
side of the bony. In addition the reflexes 
were abnormally-brisk and the plantar 
response was nnrmal. Plantar is a t:'eflcx 
of foot on hitting the sole cf the feet. 

There was an abnormality of the sup~- inatnr 
reflex - It affects the left arm of the 
patient. 

As masseuse - the sup-inator less would n<"'t 
adversely affect one in this business 0f 
masseuse. 

I found wasting - reduced muscle of left 
deltoid muscle and the left leg. 

There was a 2crn reduction in cnlf-girt. 
Wasting may follow weakness - but not the 
other way around. 

I diu not find any other abnnrmalitieso 
The weakness on left side can nf fect job 
of masseuse. 11 

Professor Sir John Golding also examined the plaintiff and his 

affidavit evidence read in part as follows: 

"On examination she wns found tr. have u. 
good range of cervical movement with some 
discomfort on full flexion. There was a 
full range of motion 0f all the joints of 
the upper and lower extremities. There 
was no sign of abnormality cf the central 
nervous system. Sensation, power and 
reflexes were equal on both sides. 
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11 ThGre wa:: a clight lump on tho mod.i f;. ! 
border of tho tibia at the juncti0n cf 
th~ up1;;:.:r two thirds ~nd lower third. 
Now ra.diD<Jr:1phs show .. ~d th·-,t thi~; had 
bo~n the sita of an undispl~ced fracture 
which was sclirlly he/"\ h:!u. 'l'hnrc:.:: w.J.s nc 
:::videncc 0£ a rrcctur•= of the; fiLulo. 

Radiogra.phs of the cervic:··.1 s11in~ uc,rc.: 
tuk,.;n in tull flexion .:md oxtc:cLsion. 
The general n.lignrn~nt of thP ccrvicL'!l 
vertebrae was gf'oc c.nd 'i.JK.r:: w.~s n:: 
C)Virlc:nce of an old hc~lecl fr"'.cturc cf 
any cf the vertcl:Jrc: e. There wc:is coma 
increc>..sed moLili ty betwGen tl1e iourth 
r~n :J. fi:i:th corvicc:.l vertebri':'..e which 
nuggest"~d that ligamentous dar~· ;::.gc <'l.c 
the~ time of injury had b(1 en thG cau:::c 
r-if h8r initinl ncurologic2.l sic;ns nnd 
SY!ll}.Jtom;:;. There w::-w now Il() sign r....: f 
tho healed fracture :)f the! pe1Hc.:J.o of 
left? fourth or ? fifth cc!:cvic.:ll 
vert0br.ei n ·:Jt0d by r-1r. Dundas and 
nmnticnsd in his report. 

I conclufo~d that l'.-irs. i.\!cKi tty ha.d 
mi1dc ; 1 g::iod recov(~ry fr,.Jm moderatr:ly 
severe injuries t·::~ her ccrvicr:l sr·in,.:. 
Al thC'U1Jh there is nnw no sign of 
neurolc.gicn.l abnormn.li t~1 v l ;\t~• 
ncur~)logical sP.qu::.?lr~.e to such an injury 
hn.vc been r•~portcd which would sugg··:.:st 
a perman~nt impairment rc~ted ;-1t 5% ,- f 
the wh1,.1le 1)crsun would be rec-.sonn.blc.:. 
There: is no imptlirmant r~~li'ltiv>:; b.: the 
luit.. lower leg. 

SuhsGquent to i.ny medic<ll rc.::pcrt ei:i.'. 
Nov~cllor 18, 1993, I r~coivcQ copi~~ 
of a 1r1e~"'.ic.:il repurt by Mr. G. G. Dundas 
da t~r1 October 9 , 19 9 2 ,. and an M. :R • .I. 
'Examinnt.i.on and repo:1.t datwd 19th .z11ay, 
1993. 

Frcm !·~r . Dundas 1 rP.pnrt, it L-:: '1I:Jparent 
thnt Mrs. McKitty 0 s clinicnl a~pcarnnce 
anrl signs hiJ.vc reduccc,. conaider<."bly durin9 
the past ye.1r. Thio :.:u9r;cstf; tha.t :::he 
hns now reached 14.J.l'l .. I. <ind C<'n h.:; c··nnidt:!r;'d 
as nO"w hc.ving a. \'1h0la person irnpr:irmcmt r.'f 
.:ibc·ut 5% tn which must be r1.c'kk .. d ,-::. fact\.;r 
for the possibility o~ late s~quolac 
d•3Velcping due tn tho definite -:'l.2un.~·:9c to 
her cervical zpinal cnrn. 

I woulc} consider a tot.::11 c:f 10% would b~ 
a fair estimate of he ... : whole ).;!Qrson 
impairmento 'g 

In tho cv~nt tho lcarn0d tri.:il judgf:~ awardod the plu.intiff a sum of 

$1r000, 000. 00 fer pain <:.nc~ suffering •:ncl less of :i.:f1tcnitiu:;:;" Thie 

sum w~s roducc.:c1 tc.; $600 o 000. 00 by the Court of Avp·..:::r:1l which f o und 

that the methcd cf c:issCJssmcmt emplcy~::d by ·th"=: lcnrnod trL..,l judge 

was based ,1n Cl wrong pr~mi::.oc. In my judgment the instant case is 
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somewhat more serious th<-m McKi tty 0 o cc..sE:, not c::l11ne tocnusc 

of the prolonged reriod of pain and euffering of this plaintiff, 

but also 0y re.J.son of the extent of the gref'. ter rer:1nanent i_Jurtial 

disability ~estimate.:] at 25%) with which she has bocn leit. In 

these circumstance:s 0 I nwarc! the plaintiff the sum of $1.10U,Ou0.DO 

using the most current cc,nsumer price index which I cu:i ·"lllthoritatively 

advised .::.:.s at llpril, 1996 stcod at 948. 8. 

Tho next sub-hcnding under which I have to consider 

an awe.-\rd of general damages to the plaintiff ii:; thc.t of lnss of 

futur~ narnings. On this asr ,cct cf the mu.ttur I a:n Sctti!:>fii;-~d 
.~ 

that JYlr. Ba.ur1h 0 s su!miission is correct. Mr. tlauyh suL..;tittod thnt 

the plaintiff failed to prove a loss of future .:::ffirnin(y> and I find 

as a fact thnt this is so. l-iccordingly, I make no a.wflr~·i here. 

Next comes tho r;laintiff 0 s cl11im for co;:nponsatirm 

for futurG expenses which are likGly to be ')Cca.sicmec: Ly h(;}£ injury. 

On Dr. Fray 0 s evidence which I accept thu plaintiffua conciition will 

worsen with the passage of timE= anc1 :;he: will require pnysiothcrapy 

for the rest of her life. ShG will cilso ncecl tn c()nsult with him 

(Dr. Fray) or" one must prcsUI!h~c som8 o ther doct0 r ,1t h;o.st. twice 

each year for the rest of her life. Disagrccin•J 2 thcr:~forc u with 

Mr. Bau0h 0 s submissions I de: consider thG.t the ):> l c.~intif f is cnti tltJ(1 

to an '-lwnrd of damages in this resiarCt. As pr::i:r:r'sed by Nr. McBean, 

I accept a figure of 5 as the m_.proi;iriatE~ multii,Jlicr fer (10tC"rmining 

this aspoct of the matter and I award the i:;la.intift a sum of $5C ~ 000. OG 

computed as followsg 

For visits t~) Doctor twice yearly for a 

pcrioC of 5 yenrs at $1,500.0C per visit 

Fer cost of phyljiotherapy for ts se.s::dc,n:::; 

per year for 5 ycaro at $500.0L ror 

$15~000.00 

session 20,00C.OO 

For cost of injections and tablets tor 

5 ycarG ~t $3g00u.OO per ye~r 15,00CJ.OO 
$50"000.0C 
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In tho final resultr therefnre, there will be 

judgment for the plaintiff in a total sum of $1,511,610.35 with 

costs to the plaintiff to be agreed or taxoc~. Interest on the 

sum of $6lu610.35 at a rate of 6% per annum from ciurch 29, 1988 

to the date of this judgment. Interest on the sum of $1,400,0uu.oo 

at a rate of 6% per annum from the date of service of the Writ of 

Summons to the date of judgment. 


