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The applicant ("the wife') and the respondent ('the

hushand') were married on the 2nd February, 1974, and since

_1980 they have been living at 169 Border Avenue. xingston 139
_in the parish of St. Andrew. The wife clalms to be beneficially

;interested in the property at 169 Border Avenue atoresaiﬂ

and to furniture therein, and seeks for a determination of
all questions between her husband and herself with respect
to the ownership of the said property and the furniture.
In partloular,_the applicant seekgs~ _ -

"{1) A declaxation as to and the extent of the
_reapective rights and interest of the Applicant
and Respondent 1n the said premises.

(2) A declaration that the Appllcant is the sole
benefic1a1 owner of furniture at the said
Ppremises which were purchased by her and referred

‘to in paragraphs 12 and 17 of thc Applicant s
Atfldavit.

(3) An Order that the Registrar be empowered to sign
| Transfer in the event that the ﬁespondent fails
« to do $0. - | _ o

’.jéi__ An Order that the Responéent do paflcosta of

- Vand incidental to th;s applicaticuf



In 1980, the house at 169 horder Avenue was purchased

g

and transferred 1h the'nume of the husbuné as the sole;
proprletor in fee simple. The purchose price was $56 000 00?
$30,000. 00 of which was provided by funds from o mortgage,
and the balance of 20,000~by caﬂh payment. The closing
costsof $5,000.00 were paid by the husband. The mortgage
was obtained in the name of the husband with the wife é;
guarantcr, and thc husband paid all the instalments fo f£inally
”xdischarge'the m&rtgagé‘oniihe 1st ¥ebruary, 1984,
Substantial réﬁﬁiiﬁrand iﬁbrbvements;'cosiihg*%zs,ooo.oo.
were done to thn houve in 1980 after it was purchased.
Further 1mprovemunts were made in 1985, and tht wife purchased
furnlturc for a section of the house which was subsequbntly

let at 2 rental of $800 00 p@r ‘month.

In 1984, the husband cbtained a new mortgage of

$30,000.00 on the premises. ‘He repaid $10,000.00 and the

h wlfe has been repaylng the balance by instalments of '$834.00

per mnnth.' Thu amount obtained on thls mortgage was used
for the purpose of tinancing and repalring a 'mini~bus
purchaaeé jOlntly by the husbanﬁ and wife. 7

The husband and w1fe agree that the wife alone

purchased all the furniﬁﬁre in the section of the holtse that

they 6ccﬁpy, (with the excéptich'of the breakfront and the

o liviﬁé room éet)'aﬂd éli the fﬁrhiture:ih the poart of the

housa that has bern let. .A« tb the breakfrcnt and the living
 room sot, the hu bund says ‘it was he who purchascd them,
géghthe vife contends that they were purchased by them both.
7 Ihe wifc contends that her husband and herself
“géréga tdﬂpurchéée?ﬁﬁe house at 169 Border Avenuc in their
Joxnt nomes, and she has explained why her name was omitted
; frﬂm the traaner. In an affxdavit executed 15th February.
-1989. she states at paragraphs 4 and S*u
5. "That 1n 1880, the Respondent and I crally agreed
o to purchaee pzemifes at 159 Border Avenue, Kingston

19 in the parlah 4% aint ‘Andrew for a price of

]
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“50 600,00 anﬁ it was ‘agreed that this property
woulﬁ be erChaSLu in cur jeint names.

5;; uhcrtly nfter this agrecment, therc was a ﬂispute
hetwcan the ruspondent and myself and he influenced

me to sign 2 letter addressed to a firm of Attorneys
vagreeing ﬁot *~ have my ﬁame on - he titlé. I‘aid
not sign this document frecly and voluntarily.®
~ The huskand, in an affidavit eXecuted 12th June,

1889 éenied that there was an agreement between Lis wife anc

himgself to purcha ie the prouperty, and denica the dlsputa

as a;legad by the_ﬁlfe. HisKEV1aence is that his wife signed

the 1e£ter 'vciuntarily and cn‘her own free will fclloﬁinq

on ciscussions we hadfthat‘shehwas nct entitled tc, and ﬁouid
never seek 2 beneficial interest in the hovse ..." (see para-

graph 6).

The wife's further explanation is contained 1n an
afficdavit - executed 3ru Octoher, 1989, pgragraph of which
reads as follows:-

T{z) The agreement fer sale for premises 169 Border Avenue
‘wasiprepared in_the names of the Respondent and myself
ané then signed bf fhe,bcth of us.

{b}  Eubscequent toocwr signing the said agreement for szle,
we tried to obtain. a nurtgage for the balance of

purchase price but were unsuccessiul as the mortgage
Institution, Jamaica-Hntional_Builéing Society, required
a Guaranter in view cof the Respondent's 2ge of 57
vears aﬁntﬁe £ime.

{c) Thé‘Reégéhﬂent thereafter suggoested that the éé;eement
for sale and trznsfer be in his neme only and that I

'act as Guarantor for the mortgage. This, he said,
‘would facilitate him obtaining a mortgage and he
promised to transfer the property into our joint

'rames at 'a later date.,



() VI égreed.with the Respcnéént's suggestioﬁ above and
thereafter hr prepared a letter 1n hla own hancwriting
‘aucressed to the Law Firm «f Judah Besnoes, Lake,
.Runes, gcholofjala and Company to th t eifect.

X exhlblt herew1th marked ”HG 1' bal copyﬁgf the
saic letter.™ o
1he cohtrcvcrted evidence is that.fhe lckier, which
wés a&dfe sed to Juuch nﬂsnocs, umk@ Runus, achclefiulﬂ

and Company, Pttorneys-at-Lhw, was urafta» by the hu banc

on the 25th January, 1980 “nd fypad cn the 28th January, 1980.

The w1fe signed the typec letter, and it r»aus as follows-m

‘Lot 606 Quarrie Drive,

Bricdgeport,

Bridgeport ¥».0., -
St. Catherine.

28th January, 198C.

JuCah, Desnoes; Lake, Nunes, Schcleficld and
Crupany

Attrrneys=at-Liw,

4 fuke Street,

KIRGSTON.

Dear Sirs,

Re: Purchase of Prvmises - 169 Bocrder Avenue,
.. 5t, indrew

- e . - - i

aa ——

This is tc advise that I d¢ not wish tc be a a party
te this trznsacticn, ané I now irrevoeably aunthorise end
instruct ycu to propare the transfer and have the title
-dssued. in the name of IvaaneQrge Grant sclely.

Thurmutus Grent
sign&r-g h...‘te’.nl.-.n“.

_ THURKU'TUS GRANT (MES.)"
Both attcrneys realised the importance of ;@e

transactions hetween. the parties prior to the purchase cf

- the property. The wife filed o supplemental aftfidavit

executedd on the 3xrd November, 1989, in which .she re-iterated

that in December,; 1979 the husband ané: hersclf signed an

agreenment foer gale in their joeint names for the purchase of



the premises at 169 Border hvenue. Mr. McBean argued that

 that wvicence Was,uncontroverted and it proved the initial

‘intenticn of the pgrtie;. he submltteé that the wifc's

evidence proved that the husband, in whom the 1eg11 est?tc
vestecd, held the gropert; cn trust and thut the wife has
a beneficial interest 1n ‘the property which the husnanu
must give effect to. Le further submitted that a construc-
tive. trust. arises ircm the common intenticon or agreLment
that both parties qhbulﬁ have o benetlclbl Jntergst in
the property. He said that this was 2 robuttﬂble rresump"
tion, and the wife must go further and show thut she acted
tce her thrlant in pursnuance of the ccmmon agrccment, and
this she had done. This agrebment, he said, may be CRpressed.
cr implied from acts or words.

Lie referred tc the wife s affiéavits sworn on
15th February, 1989 {parza.4 (Supra)), ané sworn 3rd October,
1989 (para. 4(f) (Supra) as prcof of an express agreement
between the parties. Alternatively, the implied agreement
mgy;pe jnferrcd from the substantial contributions made

by thg_wife, viz,

(2) direct cas h depcsit ¢f $5,000.00

{®) poyment cf hcus&hoid and cother expensss which relieved

the husband ofrﬁhaﬁ'obligatiah anc: cnabladhim to pay
the mortgéqm. | |
(c) mcrtgage p yﬁéntslsince 1586.

He SubmlttC( furthar that the evidence shcwlng the
w;te s ccntrxbutloq <£ the 410 BOG 00 tcwards the improve::
ments to the hcu e in 1980, givas rise tc the inference cf
a ccmmen 1ntcnt1<n that each should have a beneficial
interest, cx :1tcrnat1vely, 1t could be considered as corre-
bcr rtive evidence of a crrmon intenticn.

ﬁr. uamuels ulu not agree. He referred_tc‘the

iiferent explanatlcns cf the wife ns tco how the letter



to the firm of Attorneys come to be sicned by her, resulting
in the cmissico cf her nofe from the title, and argued that
the wife's credit had been 1mneached on a material particular.
anc therefure.her cvidence shculd be rajecteé. He subkmitted
that the husbané‘g eviﬁehce ﬁés credible and that cn a
balence cf prcbabilities, it.oﬁghf t¢ he accepted. The
hnsband's evideﬁce cn this issue reads as follows:-
6. “That paragraph § vf thv saif nffidavit is cdenied as
thc a;zlicant 81gne& the oocumont instructing the
Attcrneys that she ShﬁulL nct be a joint registered
~ cwner of 169 anqer Avenue, Kingsten 1J, vcluntarily
and on her cwn ere will follow:ng on aiqcussions
‘we haé that she was nct ﬁntitled ¢, and would
never seck a benefiéiﬁl interest in the hcouse situated
=t 169 Border Avenue, Kingstcn 19, and I exhibit
hereto markod 'A* fﬁr identificaticn a copy of a letter
dated the 2Z8th Januaxy, 1980, written by the Applicant
to thp firm of Attcrneys, Messrs ﬂudah,Denoes, Lake;

Hunes, SChcleiielu and chpany .

He further uhmitted that all that tcck placu
betyeen the perties after 1984, is irrelavant to these
proceecings. In Iarticular, the seconu m&rtgage and. any
-contrihuticnsnmﬂekw'thc wife aiter 1994 could not h.
been mace with a view «f her ucquiring any beneficial
interest in the property. Ee said th;t any contxibutiona
that the wife vy have wace tcwarcs thg hrusohclﬂ expenses
could not have heen made to faoilitate the husband in
" his payments «f the m@rtgage instalments. Thﬂ evidence,

he said, clexxly proved that the hustand was a man of means.
. With reference to the imwicvements tc tho nfopérty he
zskes the Court to finr th‘t the cratﬂ of thp 1mprovements

were peil Ly the husbanc.  He relleﬁ on his uriqinal

- argument that the creait ¢t the wifa haé 1">c.=~.n impecchnc,

and so she cught nct tc be helievel on thls sccre eithar.



His finz1l submissicn was that "the express declara-
tion cated 28th January, 1980 against the applicant's
interest made iﬁ”writipg, in wheose name the legal estate
‘Coes not vest, chbviates the need for showing that the ccnduct
cf the spousce in whose nome the land was conveyed, i.e.
the respondent, was intended to induce the applicant to
act tc her detriment®.

He asked the Court to find that the husband is the
sole owner of the property, and as regards the furniture,
that the husband is the scle cwner of the living room set
and'thg breadfrcnt, and that nc resulting trust whatscever
enured tc the benefit cf the wife.

it is never zn easy task for a Ccurt to determine
the beneficial,interést'uﬁ one gpouse in propertf‘gcqnired
in the nome of the cthei'spouse durinc ma:riage."lt‘is seldom
that the Court will be assistéd by any written dccument
in ﬁaciﬁing £his_uSually_vexed qgquestion, and the spouse
wh0 c1éims such d'beneficial interest must pray in aid the

law cf!tfust. In this regard, Lord Diplock had this tc say

in the case of Gissing v. Gissing [1970] 2 ALL ER 780 {at p.
789). .

*any claim to a beneficial interest
in land by a perscn, whether spcuse
or stranger, in whcm the legal
estate in the land is not Wested
must lbe based on the preposition
that the person in whom the legal
" estate is vested helds it as
trustee ¢n trust to give effect
" te the beneficial interest of
. the claimant as cestui que trust.
- ¥he legal principles cpplicable
- tc the claim are those cf the
English lnw of trusts and in
particular, in the kind of dispute
between spcuses that comes before
the ccurts, the law relating to
the creaticn and operation cf
i resulting, implied cr constructive
trusts.”

- The registered prcprietor of vroperty is the cwner
_-cf.the legal estate in fec simple and prime facie cf the

. entire beneficial interest therein. Anycne who claims 2



‘Leneficial intcrest in such property must prove that a
lﬁrust-was created in his favour by chowing that it would
be iﬁaqﬁitabie for the legal owner to claim scle- beneficinl
interest. 7The prihciples by which the Ceurt should be
guidéd in decidinéAhhefher'or not = trast had been created

were 1ai? docwn by Lord Diplock in Gissing v. Gissing

(Supra), ané clezarly summorised by Sir Nicclas Browne —
Rilkinson V-C., in his judgment in Gront v. Rawards [1986)
Z BLL ER 426 (at p. 437):~

"The -nature of the substantive cight (....)

If the legol estate in the juint
heme is vested in caly one cf the
parties (the legal cwner) the cther
varty {the claimant), in crder to
cetablish a teneficial interest.
has to establish @ constructive
trust by showing that it would

Le inecquitable fcr the legal
cvmer tc claim scle beneficial
cwnekship. This requires two
matters to be demcnstrated: (a)
thnt there was a4 comeon intention
that both should have @ beneficial
interest; and (b} thot the claimant
has actud to bis or her detrixont
on the basis of that commen inten-
tiun".

2. The yprecf of the commemn intention

{(a} Dircct evidence:
It is clear that nere agreement

" hetweén the parties that both
ure to have keneficial interests
is sufficient tc prove the nceees-
sary common intention.

L t=} I Inferred ccmmon-intention:

Texd Diplock points cut that, even
where parties have nct used exprassed
. woerds te communicate thelr intention
f{anc therefore there is no cirect
evidence}, the court can infur from
their acticns an intonticon that
" they shz1l lLoth have zn interest
in the hdupe®. =

kS

3. The gggnﬁ;}patien~éf~the rights

"tnee it has been established thet
the perties had a conmen intenticn
tiat both should have a henefiecial
interest aond that the claiment: has
actoed to his dotriment, the gquestion |
nmay still remnins what is the oxtent
_of the cleimant’s heneficial interest?



This last section cf Lord Diplick’s
speech shows that here again the
direct and indirect contribotions
mada by the perties to thoe cost of
acquisiticn may be cruecially impor-
tant.

If this analysis 1s ccorrect,
contributions made Dy the claimant
may Le relevant for four different
C puarnoses, vis: (1) ‘in the absence -
~f direct evidence cf intention,
as evidence frow which the parties®
interticns can be inferrcd; () as
ccrroboration cf direct evidence
nf intenticn: (3) to show that the
clzimant has acted to his or her -
detriment in reliance on the commen
intenticn {(Loxd Diplock®s spoech
dees nct dezl directly with the
nature cf the detriment to be shown)i
- {4) to quantify the extent cof the
“bencficial interost®. ‘
¥hat then is the evidenne that I accert in this case.
I find thet beth the wife and lmsband aﬁfeed in 1979 to
purchase the premiscs at 169 Border Avenue, Kingston 19, and
accordingly, they both signed an agreement for sale in their
jecint names. This is suprcrtwed by the inference &t be drawn
frem the lettexr of the wife to the attorneys.. There would
nct have heen the noceesity for the letter to be written if
both parties had not signed the agreement for sale as the
wife contends. Sc therc 1s the clear evidence of the common
intention cf t%e parties at that time that they beth should
. dne
be the legalibeneficial cwners of the property. Why then
“was the property cunveyed in the sole nz2re of the hushand?
It is plain that scmething must have prompted this turn of
events, and I find that it was the wife's instructions as
contained in her letter cdated 28Bth Januwary, 19E0. This
letter is admissible in evidencc not as a declaration against
inter.st, Lut as an adﬁefse statement teo the wife's case,
and therefcre as evidence of the truth of its contents.
_ The fact that the letter was drafted by the huskand suyperts
the wifa'srexplanéti¢p'as to how it came to he written and
thus why her name was cmitted from the title. I reject

e
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fhe husbhend's evidence that they hoth had discussicns "that
she was not entitledfto;-ané_wculd never seek a keneficial
interest in tha‘héﬁse situated at 169 Berder hvenue, Kingston
18%. I zccept that they had discussions which the wife
secems to term a "dispute?. in her origilnal affidavit, with
the result that the wife was prompted te have her name
cmitted from the title on its transfer, and to act as
guarantcr for the mortgoge o facilitate.tﬁe hushand. It ié
Icr that reagon. that thé.ietfer was written. ®Soth parties
acrroe that.in i980, the ﬁﬁsianﬂ otained a nocrtgage amounting
t: $30,000.00 tcwarﬂs.théupurchaée priée f the yrojerty,
ané that the wife was the'guarantcr ¥cr the lcen. This, in
my jucgment, further suppcris the wife's evidencer as to why
-her name was not yplaced on the title. on a true construc-
ticn of the letter, it is fair to say that the wife was
only giving instructicns as to the preparaticn of the transfer
and the issuance «f the title. She was not thereby saying
that she hazd nc beneficial interest in the property, nor
was she relinguishing :ny beneficizl intcxest she weuld have
en its acgquigitiun, It CJces not destrcy, in my viocw, her
evidence as to the common intention of thew hoth to share
the beneficial interest in the property einc purchased.

I turn now teo the questicn of contributions which

- the wife says she rmade. Lord Pearscn, in his cpinicn in

Gissing v. Giusing (Supra) {at p. 787} had this tc says-

"If the respondent's claim is to
Le valid, I think it must Le con
the tasis that by virtue of contri-
Lutions made by her tcwards the

. purchase of the house there was

favour: If she cid make contri-
uticns of substantizl amcunt
towarcs the purchase ¢f the house,
there would prima facie be =2 '
resulting trust in her. favcur.
That would he the presumption

as & the intenticn <f the partics
ot the time <r times when she
made and he accepted the contrxi-
tuticns, 7The preswapticn is a
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 rebuttakle presunmptiong it can
2 rebutted Ly evicence showing
. scme cther intenticn. The
guesticn . as. tc vhat wag the
intenticn igs o guestirn -f fact
te be Cecicded by the jury if
there is cne or, if nct, by the
judge acting as 2 jury".

The wifn's evidence i$_that_she proviced $5,000,.00
cf the purchasc ﬁrice}_and_céntributeﬂ z further $1¢,000.00
tewares the reranirs anﬁriﬁbréveﬁénts nneertaken shortly
after the 2cquisiticon mf the property ana ancither §5,0006.00
in 1285, She ainits thﬁt the husband paic §20,006.0C indtially.
but it is hor evidence that cnly $15,000.00 thercct was
tcwnrds_the_;urdhase 3riéé»of the premises. 7The cther $5,000.7
represented the closing ccsté. ¥he husband Cenics that
his wiZe made =ny such ccntrihuﬁicns, elther towards the
purchasé pric of thé“prpggrty_cr tocwards the repalr and
improvements after its acquisition.

The evidence foes noct disclose the total means of
the wifo zt the timo the”ﬁroperty wag purchesed, rut it is
aﬁmittad'thét she was then in receipt f & salary f $7,000,00
por annwx, and the uncentroverted evidonce is that she earned
cn tha ovoerage 2 furihcr‘$1,0GG.ﬁG ey poenth from sales.

Her annusl income wﬁﬁlé therefore e in the recion of §$19,0C0.
The ﬁusbanﬂ, cn the cther hand, wos in reccipt o f 2 salary

of $24,?¢C;LC per annum, . bunt he scla préperty czeqguired pricy
tc the matringei anel in 187%, he had received a2 large lamp sun
as {ensi;nihenefits.'

I om cf the view that it was nct beyond the means
cf the wite tc.have made the financial centributicns that
she s2id she made Lefure and after the a2cquisitisn cf the
pxcperty, end I.acéeﬁt.hér*evidencé in that recard.

The infercnce, if anv, that may be drawn from such payments
must now te ietexmineﬁg.as it may e possible t¢ infer

the cumen intenticn cf the parties from such concuct.

I am windful ¢f the ~rinicon expressed by Lord Diplock in
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Gissing<v; Gissing (Supia)'at p;,791 when he saids

- *in craw1ng such an inference,
what spouses said and did which
lad up to the acquisiticn of a2
matrimcnicl home and what they
said¢ and ¢ic while the acquisi-
tion was being carried through
is on o different focting from
what they said and ¢iéd after
the acquisition was completed.
Unless it is allegeé that there
wag sfma,sqbsequent fresh agree-
ment, acted cn by the parties
tc vary the criginnl beneficxgl
interests created when the matri-
meninl heine was acguire:, what
they sald and ¢id after the
acquisiticon wes completed is
relevant if it is explicahle

- cnly cn the besis <f their
having manifested to one ancther
at the time of the acguisiticn
srme particular commen intenticn
as tu how the beneficial interests
should be helcd. FRut it woula in -
wmy view be unreazscnably legalistic-
te treat the relevant transacticn
invclved in the acquisition of a
matrimcnial home as restricted
tc the actual conveyance of the
fee simple intc the name cf cne
~or i ther spouse. Their common
intenticn is mcre likely to have
becn ccncerned with the eccncmic
realities nf the transacticn than
with the unfamiliar technicalities
of the English low of legal ~nd
equitable interests in land®.

Further rn he saids (P.7%1 - 792}

"Similarly when a matrimonial home
is nct purchased cvtright hut
rartly cut of moneys advanced ¢n
mrtcage repayable hy instal-
monts, and the lanc iz conveyer
intc the rpome cf the husband alcone,
the fact that the wife made 2
cash contribution tc the depesit
andd legal charges nct borrowed
cn mertgoge gives rise, in the
akgence of evidence which makes
scwe other explanation morc
LIOL cble, tc the inference that
thoir comecen intention was that
she should share in the lbene-
ficial interest in the lanc
conveyec. But it would not be
reascnable to infer a commen
intention as teo what ber share
should be withcut taking aceount
alsc ¢f the gources from which
the wortgage instalments were
rrovided.
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. Where there has heen an

initial contributicn by the wife

to the cash deposit and legal
charges - which jcints to a ccamo
intenticn at the tine of ccnvvy ance
that she should have a heneficial
interest in the land conveyed to
her hdshand, it woeuld however be
unreazlistic te attach significance
tc the wite's sulsegquent contri-
luticns to the mortgage instaiments
cnly vhere she yays them cirectly
‘herself. It may Le no more than

a2 mattoer. of donvenience which
syouse pays sarticular houscheld
accounts, particularly when koth
are corning, anc if the wite coes
cut tc woerk and devotes jart of
her eafnings «r uses her private
income to meet joint expenses Of
the bousehold which would ctherwise
e met by the husband, sc as tc
enable him to pay the mortgage
ingtalments cut of his money,

this would be consistent with

and might be corrchorative cf

the criginal common intenticn

that sh¢ shouwld shere in the
heneficial interest in the nmatri-
moniial home and that her poyments
cf other hcuseholld expenses were
intende by Loth spouses to Le
treatued as including a contrituticn
Ly the wife to the purchase price
vf the matrimonial home®,

Ari:iying the prrinciples enuﬁciateﬁ akove, . I draw
the irference that the wife's cash contrituticns {a) fox
the jpurrase ~f the depcsit, and {b) to effect improvements
and repzirs to the house, shortly after purchase, are ' u
refertible to 2 cofmon” intéhtion that the wife Should. bé
entidted tu some heneficial interest in the projerty. .

I o nct accurt the wife's cvidence that "since cur
narriage I have teen yaying 2ll household expenses and ook
goings with ne contriluticn from the resgjpondent.” Maving
regarc to the fact that they were married since 1974, it
secms incredibile that the wife WCulﬁ ‘be peying all hcusehcld
expenses since then, té‘fhe exclusion cf thewgusbapd, unless
it ke by scme special arrangements arrived ot then.  Eut,
even if 1 ha! accepted her evidence in that resject such
coentributions eculd not be regarded as proof of a common

- -, ' ]
L - ke - e
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intenticn since they commencoed long hefcre the agreement
Wit arride at tﬂ rurchas; the 1r<;erty and there is
cv1ﬂ:nce that they were made to assist the hushand in paying
the mnrt"*cu inst 1ments.' Cmnsequent1y, I de not Adraw any
1n£exence from such Ctﬂtriﬁuticns;l

“~The'a?iﬁence as to the improvements in 1985 is
extremgly_vaguc. Yhe wife allgres that she poil the costs
<f the imprcvemgnts andt - the furniﬁﬁrg which she scid amcunted
to §5,0 L;-O.' Tha husbiznd denies the pavment by the wife
cf any sum for im;rrvcmcnt. I wmn unable tc say what sum,
if any, was galq Ly the wife towvards iﬁfrcvements in 1985,
The wife has failed to satisfy me in that vespect, and
consequently; T will not take it into accecunt when assessing
her Lcneficial intcréSt”in the property.

Thue, to summafise,,thé fact thot ixth parties
cgreed that the property would be purchased in their jeint
names and aéﬁually signed the agreement for sale, is clear
direct evidence of a comen iﬁtention that the wife woulce
have o beneficial interest in the prcperty. The reason why
the wife's name was omitted from the tiltle has Leen satis-
facterily explainuc. The fact that she contributed towards
the vurchase ;rice is further evidence from which the
cemmicn intention can be presumed at the time of acquisiticn.
idlternatively, it can bLe cunsidered as corrcborative of the
direct evidence cf the commen intenticn cf the:pérties.

The wife's subseguent contriluticn to the repakrs
anc imprcvements i the house, which were done Shdrtlyafter g
jurchase, can reascnat:ly e considered as part ¢f the price
paid frr the acquisition of the property in its compléted

statae, and is referrable to the commen intenticn vf “the parties.

Alternatively, such payments can Le considered as corrckcrativi

C£ the direct ovidence of the commen intenticn of the partics.

The wife's cvidence of the payments {2) towards
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the césh Gerosit and {b) tcwards the rn;aire and improvements,
Lrove that she hav “cteu tc her d atriment in 1uliance on
the thc ccrmen intention thdt $hL should share in the
!envficiﬁl intcrent ot the chperty. Mx. Samuels sulmitted
.that the wifc's evidence ct the renaymcnt Uf ﬁhe:npw mortoage
1nstd1nentq fught t¢ te disregarded. Eut, X deO myeelf
.why shculd thc wife be mﬂklng these payments cn a mortgage
that was not untalnec in her neme? fThe answer muqf e that
shc is.ygying the ins talmcnts te ensure that the yroperty

is ntthf?reclﬁsaéo If. that is 8C; A reascnuable inference

is that 1} Si. aring; sh& js grotectzn, hgr 1nterest 1n the
1rrerty, anc, that wcul bn cenduct in su*{crf of her claim

te te uencflcially intergstev in the [rvnhrty 1ha acqulcsclenca

of the hqstanm in svch ;ayments bhedng made v her, is his tacit
acknowledvement of her said interest.

| This Prlngs me tc the quantiiicaticn cf the wifc s
}énpflczal intercst in the projerty. as Lcrd Dij:lcck puinted

;ut in G:Lssin}"v° &1sﬂimj {Suira) at ;. 792,
“.‘.. The Lcurt must firet do its
ent to discover from the conduct
<f the spouses whether any inference
can reascnahly ke drawn as tc the
vxckatly common undoerstanding about
the amcunt of the share of the
orntrituting sjouse on which each
must have acted in deing what each
©iid,; sven though that under"tandinc
was never expressly stated by one
sicuse ¢ the other cr even con-
acicualy formulated in words ly
cither of them indopendently.,
'It is cnly if no such inference
can be drawn that the Court is
' dr:wnn to apply as a rule of law,
~nc not ag an inforence of foct:
the maxim "equality is couity”
and. t¢ hcle that the heneficial
‘intercst lelcngs tc the srouses
in equal shares"

knat then is the eviﬂenca in this regard? The purchase

vrice of the preperty is 352, 060. L “r and clesing costs $5,000.7.,
a total of $55,000,.00, ' =

0f this amuunt, the wife contributed §5,000.00 towards the

cash dcyesit. The hushand raid the rest of the deposit,



amounting to 315,000,000 and the closing_costs of $5,00C.0C.
The Lalance of the vurchase price was éeéﬁrud by‘é mor tgage
which the huspaﬁﬁ paig splély. It is fair to say ﬁhatlthe
wifé contribufeé §nly'1111 (3 4 thé_ﬁurchése p#ice. éutiéhe
;epaixs and irprovements which fol;owéﬂ shortly after_ﬁhe
ﬁurchase, ﬁust he.taken into account, and here the_wif?‘paié
$IC,GhC.CC outroan tctal of $25,00C.CC. It follows then,
that of the initial omcunt cf $80,QDQ.QC reﬁresénhing
jurchase price ana repairs, the wife paid §15,C00.€0 ox 3/1s.
'as I have said ?efore,lﬁhérwife's contributions_tcwards the
.hcusehcld cxgenseé iz not fuferfable tc the common in#enticn
of the pafties that the wife shéuld hafe 2 beneficial
interest in thé rroperty, nbr_is it evidence te surport
her contention tha£ she acted to her detriment. It:cannwt
assist me in arriving at a.quéntificétiun otﬂﬁﬁe;wifées
Leneficinl interest. The fact that she did not as;ist in
the mortgace Layménts althcuéh it.seéms as if her means
could st allcw her to dc,'drives me to the cﬁncluéi@ﬁ?that
her contributions ¢ the purchasé rrice and to the ¥e§éirs
and imyroveménts, were the only émounts that she was prepared
to srenﬂzmﬁ”the venture, It may well Le that her earnings
wore 6tiliz¢d in purchasing the furniture which it is
snhnitted is he¥ssciqy; except for a breakfront and 2 living
room set., It scems tc ﬁa that‘a reascnalle inference to
e drawn when all the facts are takén.intc acccunt, is that
the wife ¢id nct intend to céntxihute more than 3/18 to the
purchase price of thé,property.- Accordingly, I will épantify
her reneficial inﬁéiest in the proyerty as Leing 3/16.

There remains the guestion @s tc the wife's beneficial
intercst in the furniture. It is admitted Ly both spouses
that all the furniture, with the excepticn of & breakfront
an the livihg XOCI sef,-were jurchased by the wife. u

The wife's evidence seoms to suggest that the hushand
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;archased the Lreakfront and that they loth porchaced the
living rcom set; the husbanc's evidence is ihat he putchased
them both. The wite's evidence was rather wvague in this

regard, and I socurt the wvidonce of the huskbend and £ind

- thut the breakfront end the living room set bhelong to him
solely, <av. that the wife has no benceficizul intercst in
thee: items.

In znswer to the guestions that fall to be CGetermined

in this matter, I dcclare:

(1) that the wife anl husbensd 2re koth entitled to
share in tle beneficial interest of the rroperty
rncwn as 169 Berder Avepus, Kingstonm 18 in
the pnrish of St. Andrew, and that tlit;, wifels
interest auvounts to 3/16 of the whole. T

(2) That the wife is the sole beneficial .cwnexr of
11 the furniture referred tc as baing in the
housae, with the excertion of a breakfront ancd
2 living rcum set which belcny soiely tc the
husbznd,

(3} In order te give effect to the wife's beneficial
interest in the jrojerty, I croier that the
Lrecerty be  valued by o roputoble valuater,

{te he screed on by the parties or thelr

reo,ective Attornoy--at-law in this cese) and
that the husband e ot liberty tc pay tc the
wiie a sum equal to 3/16 of the value cf the
szic (royerty in full dischorge cf the wife's
heneficinl interest in the property. If the
husbans. ces not within threc menths, (cr such
furthcr timeé as the Court may allow) cfter the
dete of the valuater's rejcrt, pay the zzcunt
afcresaic, then the projperty chall be scld

by iublic auction or private treaty and the
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the net prﬁceeds”cf sale shall be ﬂiﬁiﬁeﬂ
b3 14191 1 the farties in the yrc;orticn =8 &0

thé wife 3/16 and as to the husbend 13716,

211 costs and uxgéhses incurré& in the exeoy-

ticn of this cricr shall be Lorne by the

husband ana wife egually. Liberty ¢ arply.

Yhe costs of and incidental tc this ayplica-

ticn shall be lorne by the husband, such

cests to be agreed or taxaed.



