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P \
Kv/ AND MTIRLOAM UPHOLETERING COMyANY
: Ist DEFNDANT
ARD HATIONAL PROTECTIVE SERAVICE
LIMITED 2nd DEFENDANT
AND ¥e. STONE 3rd DEFENDANT

IN CHAMDGERS
Hector kobinson fuor Plaintiff-Respondent.
wWinston Spaulding w.C. and Miss Leila Parker for Second bDefendant.

HEARD: HOVEMBER 18, 19, 1991,

JRAM WOLFE J.

This is a summons to stay the proceedings herein.

To properly understand the decigion which I have arrived at
it is necessary to get out a brief history of the case and the
relationship of the parties to each other.

The plalntle was gmployed to the f£irst defendant at 13 Orange

(’g Street in the parish of Kingstcn. On the 27th day of May, 198% the

plaintiff was allegyedly beaten with a baton and shot at point kiank
range by the third-named defendant,‘a security guard, employed to
the second named defendant. The Statement of Claim recites circum-

stances which clearly indicate that the thira defendant perpetrated

& felonious act against the plaintiff. The Statement of Claim is
silent as to whether or not tiie incident was reported to the police,
and whether or not proceedings were commencad against the third

K_;‘ defendant. Furthey, no reasons have been offered py the plaintiff
for the failuras to institute criminal proceedings against the third
defendantgxif this is so.

The first defendant was served with the Writ of Summons and
entered Appearance on the 29th day of Jdune 19%0. On the 23rd <day of

July 1990 on the Application of Mr., Colin Henry, Attorney-at-Law,



o~

the Appearance which was entered on the Z%th day of June 199%0 was
withdrawn, on the 2asis that #r. Henry had inadvertently entered
Appearance on behalf of the first dsfendant and that the reason

for so doing was that he had "mistakenlv helieving that our client

Fh

was the cowpany named as first defendant in thie action. My firm
entered an Appearanc:2 on behalfr of the first defendant on the iith
day of March 1996. I subsegnently discovered that our firm does
not act for the first defendent named in the eection, Heirloam

Upholstering Co pimited and that the sa2id first defendant

did not give our firm any instructions to onter Appcarance on its
pehalf.  Cur firm therefore has noc authority in fact or in law to
have entered the appearance®, A strange @xplanation indecd. dNever-
theless his application was granted.

On the 5th day of dMarch 1991 tho Acting Master ordered the
third defendant to be served. The plaintiff instead of complying
with that order f£filed a notice of Ciscontinuance against the thizd
defendant, the principal tort -~ feasor, on the 25th day of March,
1991. Strange, to say the least.

In an affidavit sworn to Ly Mise Leila Parker, Attorney-at-Law
she states that she checked with the Ragistrar ¢f Companics and she
has discovered that there is no such company, referring to the first
naned defendant, incorporated and registered with the said Xegistrar
of Companie The first defendant does not ezist, the third defendant
and principal tort-feasor is released from the action by the plaintiff
and the lifeless scecond defendant is left to bear the brunt of the
attack, completely unacle to traverse any 0% the allegations of the
plaintiff without the assistance of tie third defendant. Against
this backyround an order was made or the 1¢th day of Ucteober by the
Haster directing the rRegistrar of the Supreme Court "to set a date
for the trial of this action during the Michaelmas term 1%%1."

The second defendant now seeks by summons dated 25th September,

1991 to stay the groceedings,



ARGUMENTS I8 SUPPCRT OF STAY

Spaulding .C. submitted that "the statement cof claim
unequivocally disclioses that the injuries sustained by the
plaintiff was as a rasult of a felonicus act. The Rule in

Smith v Selwyn [1%i4] 3 ¥B93 states that when a tort is also

a felony, no action can be brought in respect of the tort until

the defendant has been prosecuted for the felony or a reasonable
excuse has been shown for his not having been prosecuted.” This
is the Common Law. Since the abolition of the Classification of
criminal offences into felonies and mis demeanours by statute in

England the Smith v Selwyn rule no longey has any application

there. However until a superior Court declares that such a
common law rule never existed or until by legislation the rule is

abolished I hold that Smith v Selwyn (supia) remains the law of

the land. 8Sir Jawes Caapbell L.C. was very critical of the rule

in Tyler v Cork Co. “ouncil [1¢21)] 2 I.R. 8, 1¢-20 but its retcention

was defended in Henyv Harkin & Co. (Pty) v Hooke [1954] V.L.R. 30,

In the absence of any evidence to dizclose that any steps
have been taken to prosecute the matter of the felony and in the
absence of any reasonable excuse for the failure so to do, I hold
that the principle laid down in Smith ¥ Jclwyn applices. The view
has been proffered that since the rule is founded on public policy
that it seems that once it appears that the cause of action is
founded on a felony the judge hiwmself zhouwld stay the action and
not allow the trial to proceed.

In the event that I am wirony in ay approach to Smith v Selwyn

{supra) I am of the view that grave injustice would be caused to

the second defendant were it to enter uwpon trial without the presence
of the third defendant and principal tort foasorx. The defendant has
requested that it also be afforded time to commence Third Party

.

Proceedings against the third named defendant as he would be liabic

to, indemnify it in the event judgment is entered against the second
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defendant. This application in my view is cne designed to

serve the end of of justice and will asist in resolving once

I

and for all, all the issues between the parties.

In the 1liyght of the foregoing I order as follows:

22"

1. That the proceedings he stayed until the felony is prosecutec
or a rcasonable explanation cffered for the failure to do so.
2, In the event that the order at 1 cannot be complied with
the order to set down the action for trial Jduring the Michaeliras
Session of 1991 is set aside tc atfford the scecond defendant the
opportunity to cocmwmcse third party pruceedings against the third
defendant.

Costs of this swumons to be cest in cause.

Certificate of 1 Counsel granted.



