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Apili 2, and June 7, 2001
DOWNER, J.A.

in the Resident Magistrate's Court for the parish of St. Elizabeth, holden
at Malvern, Thelma Grant through her Attorney, Dotlyn White claimed
damages of $10,000.00 in the Plaint Note for trespass to land filed against
Bealrice Barnes. An injunction was prayed for in the Particulars Of Claim 1o
restrain the defendant, her servants, workmen, or agents from entering the land
or further interfering with the plaintiff's possession of the land. The trial before
His Honour Mr. John Moodie was a marathon . It was heard over many days
between 14 July 1994, and 16™ April, 1999, and concluded with judgment in

favour of the defendant. The plainfiff, Dotlyn White, was aggrieved by that
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decision and has appealed to this court o reverse the order made against her
in the Court below. In view of the claim for a prohibifory injunction it is perhaps
useful fo set out the claim as sought in the Pariculars Of Claim. !t reads thus:

“The Plaintiff's clgim is for TEM THOUSAMD (10,000.00
DOLLARS damages for TRESPASS TO LAND for that
from and since the month of August, 1991 the
Defendant his servant, workmen and or Agent have
repeatedly trespassed on lands in the possession of
the Plcintiff at STEVEN RUN in the parish of Saint
Elizabeth which said land is butted and bounded as
appears by the plan thereof dated the 2 day of
November, 1976 bearing Survey Department
Examination No. 149052 and being part of the land
comprised in Cerlificate of Title registered at Volume
115 Folio 125 of the Register Book of Titles and has
displaced tenants thereon and has tilled the soil
thereof and has planted crops thereon.

The Plaintiff prays that this Honourable Court will grant
an Injunction restralning the Defendant her servant,
workmen and or agents from entering the said land
or from further interfering with the Plaintiff's said iand.”
Did the apbeliant Dotlyn Whiie prove possession of the parcel
of land in Issue at the time of the dlleged trespass?

Dotlyn White, who has a power of attorney, is the sister of Thelma Grant
the appellant. It was Dotlyn White who gave evidence. As regards the parcel
of land in issue she gave evidence that it belonged fo their father and was
passed on fo their mother. When their mother died Thelma Grant obtained
Letters of Administration for the lgnd. Semetime in 1974 the land was surveyed
at the instance of the appellant, the survey number being 149052. The size is
about three acres.

The evidence concering trespass first occumed in August 1991 when

Dotlyn White states that the respondent Beatrice Barnes disturbed her tenants



on the land. The respondent even destroyed the gungo frees of her brother
Stanhope. Under cross-examination she gave the following evidence at page
8 of the record: .
i

“Tenants have always been on the land. My father

also had people cultivating it and even up to family

recently. My tenants are not on the land now. Miss

Beahice Barnes turned them off. When she want to

turn them off | went 1o an Inspector at Nain Police

Stafion. That was some time affer Miss Beaqtrice

Barnes was on it. 1t was after 1991 thatf the people |

had on it were removed. | not recall whom. My

cousin was actually the caretaker for the land. He

was in charge of the people who cultivate the land.

His name is Albert Witter. | don't know what

consideration the tenants gave to be on the land. "

It was put to her that the plaint was lodged in Court in June 1993, yet her
evidence was of frespass which commenced in August 1991. Her response in
re-examination was that the appellant tried to settie the issue with the
respondent but faiied. it was against that background that the proceedings
were commenced by piaint.

Albert Witter who was seventy years when he gave evidence said that
he knew the land belonged to Stanford Witter, the father of the appeliant.
Further he acted as caretaker for the iand on behalf of the appellant from 1979
to 1991 when Thelma Grant's brother Stanhope presumably tock over. As
recounted earlier Dotlyn White confirmed that, Albert Witter, her cousin was
caretaker. Albert Witter was emphatic in stating that neither Mary Sioss the
respondent’s mother or David Barnes her father had anything to do with the
iand in issue.

The other witness who gave evidence for the appeliant was Victoria

Fulford of the Collectorate of Taxes, St. Elizabeth at Santa Cruz. She stated that



at Vol. 202 100 7010 the owner of a three(3} acre parcel of land at Stevens Run
was recorded as Stanford Witter. It should also be noted that the appeliant’s
tax receipts Nos. 02426, 597835, and 045921 were exhibits, It was on the basis of

this evidence that the respondent Beatrice Barnes was called upon to answer.

How did the respondent Bealiice Barnes answer to the evidence
which disclosed that she was a frespasser?

Beatirice Barnes' account was that the land in dispute was not the land
owned by Stanford Witter. She claims the land through ownership by her
mother which she alleged runs back to her great, great grandfather, A very
important aspect of her evidence runs thus at page 12 of the record:

“In 1990 sometime | went to the land noticed them
working the land. Mr. Albert Witter died — and | gave
him a notice. Nofice served on him and he come off.
And | start to work the land.”
On the issue of possession this was the case for the respondent.
What were the findings and conclusion of the learned Resident Magistrate?

There are some oddities about the proceedings in the Court below and
the reasons for judgment which are inexplicable. Firstly, after the addresses of
both counsel, further cross-examination by Mr. Jeremy Palmer for the
defendant was permitted. There is no indication who was cross-examined. It is

appropriate to set out how it appears in the record:

"By permission further XXN by Mr. Palmer
Exhibit 7 shown to witness

By how the Valuation number are compared this
valuation number conforms o the area Steven's
Run."



Exhibit 7 is listed in the exhibits as Three Tax Receipts 98841,
838931,116607 put in by the respondent Beatrice Barnes. Such a course is
exceptional. Then the following paragraph appears in the learned Resident
Magistrate's reasons ot page 22 of the Record;

“After the case for the defence was closed the
Plaintiff was allowed to cali Mr. Martin Richards of the
Land valuation Depariment. He produced a map of
the Stevens Run area (Exhibit 10}. The Plaintiff's and
defendant's tax receipis were shown to him. He
identified Lot number 10 on his map, as, similar to that

[ ¥ recaipts. Tha plot numbar
on Defendom‘s rece:p’rs does not appedr on the
map. He, however, admits that number would have
been on his map at some stage and that he can not
tell from his personal knowledge how 44 is not there.
He doas not know when the plan was made nor if
any alterations were done. He did give two ways in
which fthe number of a pardicular poresi can be
changed or cancelled on his map. Plot number 10
on his map is simliar o both survey diagrams and the
diogram on the registered title. The question which
arises is whether the Plaintiff's valuation number being
on the map and the Defendant's number not being
there tfips the scales in favour of fthe
Plaintiff.” (Emphasis supplied)

Here are the Resident Magistrate's reasons with respect to this evidence:
" am not satisfled that the evidence of Mr. Martin
Rlchards and the map he produced can be reliéd on
to show who Is in possession of the land. There are
gaps which need fo be filled.”
It does not appear that the learned Resident Magistrate directed his
mind to the evidence of Dotlyn White and Albert Witter who gave positive

avidence on the issue of possassion.

Then comes the only finding in the reasons for judgment of page 23 of

the Record:



“The valuation number on the Defendant's 1oy
receipts Is In respect of land at Stevens Run which s
no {sicjtax roli and taxes are being paid.

A registered fitie exists.  Although it is not the
Defendant’s tifle she can use it fo deny the Plainiif
any claim to possession.

[ therefore enter judgment for the Defendant. Costs
to be agreed or taxed.”

The registered Title is in the name of Alfred Bames who is the great

grandfather of the respondent Beatrice Barnes.
e arounds of appeal

Two grounds of appeal were argued by Mr. Audel Cunningham with
considerable skil. They were as follows:

“I.That the judgmeni of the Learned Resident
magistrate is in eror because of his failure fo consider
adequately or at all the question of the possession of
the subjectland at the time of the alieged frespass.

2, That the Learned Resident Magistrate did not take
into consideration rights which had been acquired by
Stafford Witter over the land registered at Volume 115
Folio 125 of the Register book of Titles in the name of
Alfred Barnes,”

The first point to note is that the learned Resident Magistrate made no
finding with respect to possession. So can this court in rehearing the matter
make such a finding, or is it obliged to enter a nonsuit as Ms. Judith Clarke for
the respondent contended? There is an aspect of the evidence coming from
the respondent which is of vital importance. It came in examination in chief
and although adverted to previously must be repsated:

“In 1990 sometime | went to the land noficed them
working the land - Mr. Albert Witter died - and | gave

him a nolice. Nofice served on him and he come
off. And | start to work the land.”



Albert Witter denied that he was given a notice to leave the land. In his
evidence on this aspect he said:

“My parents own property jut on the other side of the
road. We used to carry animals morning and evening
down there. After a period of time Mr. Stanford Witter
died in about 1967. His wife died about 1976 and
then the man working the land ali the years Joshua
Genius — he died. After that Mrs. Thelma Grant ask
me to oversee the land. That was later part of 1979. |
agreed and got somebody fo work the land. Joshua
Genius son is the one | got to work the land - Ben
Nembhard. Overiook the land for about 12 years to
about 1991."

Then he continued thus:
“l stopped because Mrs. Grant ask me that her
brother will take over. Not long after | got a letter
from Mr. Palmer disposing me off the land.”

But the crucial finding that must be made is that the respondent
acknowledged that Albert Witter was in occupancy of the fand in dispute in
1991. A telling admission from respondent Beatrice Barnes was as follows af
page 12 of the Record:

" saw Mr. Albert Witter on that land. Gave him a
notice fo come off. |1 don't know how long he was on

it because | wos not down there.

While | was away | had family in Steven's Run ~- and
Lithiz. Now say in Littiz but not in Steven's Run."

Albert Witter's unchallenged evidence was that he was the caretaker
for the appellant Thelma Grant, from 1979-1991, a period of twelve years.
Further, his evidence states that he handed over the carefaking to the
appellant’s brother {presumably Stanhope Witter) and Dotlyn White had given

evidence that the respondent had cestroyed Stanhope’s gungo Crop.



So the finding that for twelve years and upwards the appellant was in
occupancy is an appropriate finding that ought to have been made by the
learned Resident Magistrate. Additionally, prior to those twelve years, Dotiyn
White gave evidence that she knew that her father owned the land for fifty
years and then when her father died it passed to her mother whose estate is
being administered.

Further, on the issue of damages the evidence from the appellant was
that the respondent was cultivating the land and renting it out fo other people.,
The respondent confirms this in part. She said in her evidence at page 12 of
the record:

“ am farming land now. Took up a peanui crop
recently.”

The respondent admitted in cross-examination that on 25" February 1997 as
follows:

“My mother died 24 years now. In those years | went

away for over 20 years. | hear what happen to the

land over that fime."”

$o the inference was that her mother died in 1973 and that she was

away from Jamaica from 1977. So during the period 1977 to 1991 she had no
direct knowledge of what was happening to the land. On the other hand, the
appeliant has given direct evidence of occupancy for upwards of twelve
yedrs before 1991, oceupancy firstly by her father and thereafter by her

mother. It is against this background that the law on the twin issues of

possession and frespass must be considered.



The law relating to frespass and damages

In Penry v Clissold [1907] A.C. 73 at 79 Lord MacNaghten said:

“It cannot be disputed that a person in possession
of land in the assumed character of owner and
exercising peaceably the ordinary rights of ownership
has a perfectly good title against all the world but the
rightful owner. And if the rightful owner does not
come forward and assert his title by process of law
within the perlod prescribed by the provisions of the
Statute of Limitations applicable to the case, his right
s for ever exlinguished, and the possessory owner
acguires an absolute title,”

In the case of Wuta-Ofel v Danquah [1961] 3 All ERR. 599 at 599, Lord
Guest said:

“In order to maintain an action for trespass, the
respondent must have been in possession at the date
of the appellant's entry on the land in 1948. This is
vary largely a guestion of fact on which the Beard do
not have the benefit of much evidence. Nor do they
have the assistance of the courts below"

Then at 600 Lord Guest continued:

“Their Lordships do not consider that, in order to
establish possession, it is necessary for a claimant to
take some active step in relation o the land such as
enclosing the land or culiivating it. The type of
conduct which indicates possession must vary with
the type of land. In the case of vacant oand
unenclosed land which is not being culiivated, there
is little which can be done on the land to indicate
possession.  Mareover, the possession which the
respondent seeks to maintain is against the appellant
who never had any fitle to the land. In these
circumstances, the slightest amount of possession
would be sufficient. In Bristow v. Cormican (1878) 3
App. Cas. at p. 657, Lord Hatherley said:

‘There can be no doubt whaiever that mere
possession Is sufficient, agalnst & person Invading
that possession without himself having any fitle
whatever — as a mere stranger; that is fo say, it is
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sufficient as agoinst a wrongdoer. The slightest
amount of possession would be sufficient to entifle
the person who is 5o in possession, or claims under
those who have been or are in such possession, to
recover as against @ mere trespasser.

There is no evidence that the respondent ever
abandoned her possession which in virtue of her
grant in 1939 she obtained. Therefore, if there is
evidence after 1940 of an Intention to retaln
possession, that would, in their Lordships' view, be
sufficient to entitle her to maintain an action for
trespass. It was said that her conduct was neutral,
Thelr Lerdships de mat agres, It is trus there 5 Fo
evidence when the pillars were erected. But, if they
were erected after 1940, that would be a definite act
indicating possession. Even If erected before 1940,
their conflnuance is some evidence of the
respondent’s state of mind as affecting possession. In
the indeniure of 1945, which was registered, the
respondent declared that she had entered info
possession of the land and been in possession ever
since. The only reasonable inference from her
evidence Is that, up to 1948, the date of the
appellant’s entry on the land, she deputed her
mother to look after the plot and that she was
keeping watch on the land to see that no one
infruded. At any rate, when she did nofice the
appellant's blocks on the land she took prompt
getlon to warn the appellant off the land, The
evidence is exiguous, but, in their Lordships' opinion, it
is sufficient fo satisfy the test and is adequate proof of
the respondent's intention to continue her possession
after 1940 and establishes that, when the appellant
entered the land in 1948, she was In possession. She
is, therefore entitled to maintain an action for
trespass.”

What woe the respanse of Ms. Judith Clarke fer the respendent; fe the
above factual and legal positions? She did not contest the legal position as
adumbrated in the two cases cited from the PHvy Councll. She however,
confended that the appellant failed to establish possession necessary to

mainiain trespass. Consequently, she submitted that “a nonsuit be entered”
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pursuant to Sec. 251 of the Judicature (Resident Magistrates} Act. As to the
law on this issue it is conveniently stated by Carberry J.A. in Vincent Davis v.
James Harris {1980} 17 J.L.R. 89 at 90 thus:

“Unfartunately, once again the present action with
which we are concerned was hot conducted in a
manner calculated to settle the issue of either
possession or fitlle. We think, and the advocates for
both sides agree, that the proper course, having
regard to the way in which the action was
conducted was that the Resident Magistrate should
have entered a non-suit both on the claim and the
counter-claim, that is, a finding that neither side had
established their case, and we so direct. It will then
be open for the parties, assuming that they wish to
continue the luxury of this litigation, to bring actions
for recovery of possession or ejectment and to
proceed 1o try to establish the title of one or other to
this land, which both have possessed for a very long
fime."

the raspondent i3 hat the appelent did

—y
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The anRswer 16 &ounsel 1o
establish possession and that possession was admitted by the respondent.
More particularly the respondent said that she entered the land in 1991, when
Alfred Witier was caretaker on behalf of the appellant. The respondent’s eniry
was sufficient to establish trespass in the circumstances of this cose,

Something should be said of the status of the appellant Theima Grant,
Thelma Grant is the administrator of the estate firstly of Stanford Witter, her
father, and secondly of Maisie Witter, her mother, who were both in possession
before Thelma Grant brought proceedings against Bealrice Barnes for
frespass. The record shows that both letters of Adminisirafion were listed as
exhibits 2 and 3 in the Court below. In Commissioner of Stamp Duties (Q'D.) v

Livingston {1965} A.C. 695 at 707 Viscount Radcliffe said:
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“There were special rules which long prevaied
about the devolution of freehold land and its liability
for the debts of a deceased, but subject to the
working of these rules whatever property came to the
executor virtute officii came to him In full ownership,
without distinction between legal and equitable
Interests. The whole property was his. He held It for
the purpose of carrying out the functions and dutles
of adminisiration, not for his own benefit; and these
duties would be enforced upon him by the Court of
Chancery, if application had to be made for that
purpose by « creditor or beneficiary interested in the
estate. Certainly, therefore, he was in a fiduciary
position with regard to the assets that came 1o him in
the right of his office, and for cerfain purposes and in
some aspects he was freated by the court as a
trustee, “An executor,” said Kay J. in re Marsden May
([1884] 26 Ch. D. 783,78%:) ‘is personally fiable in
equity for all breaches of the ordinary trusts which in
Courts of Equity are considered to arise from his
office.’ He is a trustee ‘in this sense.’

It may not be possible to state exhaustively what
those trusts are at any one moment. Essentiaily, they
are trusts to preserve the assefs, to deal properly with
them, and to apply them in o due course of
administration for the benefit of those interested
according to that course, creditors, the death duty
authiarities, legatess of various sorts, and the residuary
beneficiaries,  They might just as well have been
termed 'duties in respect of the assets’ as trusts. What
equity did not do was to recognise or create for
residuary legatees a beneficial interest in the assets in
the execufor's hands during the course of
administration. Congeivably, this ceuld have baen
done, In the sense that the assets, whatever they
might be from time to time, could have been freated
as a preserd, though fluctuating, trust fund held for
the benefit of all those interested in the estate
according to the measure of their respective interests.
But It never was done. it would have been a clumsy
and unsatisfactory device from a practical point of
view; and, indeed it would have been in plain conflict
with the basic conception of equily that to impose
the fetters of a frust upon property, with the resulting
creation of equitable interests in that property, there
had fo be specific subjects identifiable as the frust
fund. An unadministered estate was incapable of
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satisfying this requirement. The assets as a whole
were in the hands of the execuior, his properly; and
untit administration was complete no one was in a
position to say what items of property would need to
be redlized for the purposes of that administration or
of what the residue, when ascertained, would consist
or what its value would be. Even in modermn
economies, when the ready marketability of many
forms of property can almost be assumed, valuation
and redlization are very far from being
interchangeable terms.”

What is to be done?

In the light of the foregoing the order must be reversed and the appeal
must be allowed. There was evidence from both sides that the respondent was
cultivating the land and had reaped a crop of peanuts and that she had
tenants on the land. The claim for damages of $10,000.00 is for continuing
trespass up to the date of the Plaint Note, 13ih June 1994. This Court in Resident
Magistrate appeals is empowered to assess domages. See Section 251 of the
Judicature (Resident Magisirates) Aat, whieh reads in par:

“And the Court of Appeal may either affirm,
reverse, or amend the judgment, decree, or order of
the Court; or order a nonsuit fo be entered; or order
the judgment, decree, or order to be entered for
either party as the case may require; may assess
damages and enter judgment for the amount which
a party is entitled to, or increase or reduce the
amount directed to be paid by the judgment, decree
or order; or remit the cause to the Court with
insiructions, or for rehearing generally; and may also
make such order as to costs in the Court, and as to
costs of the appeal, as the Court of Appeatl shall think
proper, and such order shall be final:

Provided always, that no judgment, decree, or
order of Court shall be altered, reversed, or remitted,
where the effect of the judgment shall be to do
substantial justice between the parties to the cause:

Provided dlso,..."
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There is also a claim for an injunction as set out in the Particulars Of
Claim. The Resident Magistrate is empowered to grant such relief pursuant to
sec. 105 of the said Act as regards the 8h specified type matter. That part
reads:

“105. Every Court shall have and exercise jurisdiction
in the suits or matters hereinafter mentioned, that is to
say —

8", In all proceedings for orders in the
nature of injunctions, when the same
are requisite for granting relief in any
matter in which jurisdiction is given, by
this or by any otherlaw, to the Court.”

The Injunction should be in terms of the Particulars of Claim but should
be discharged if Beatrice Barnes or another obtains a better fitle than the
appellant, Accerdingly, therefore, the order below is reversed and the appeal
should be allowed. Damages of $10,000.00 is awarded to the appellant for
trespass. Costs both here and below are to go to the appellant. Costs for the
conduct of this appeal is fixed at $50,000.00 to be paid by the respondent. The
matter is remitted to the Resident Magistrate's Court for the costs below fo be

agreed or taxed pursuant to Sections 202-206 of the Judicature (Resident

Magistrates) Act. There should be liberty to apply.
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LANGRIN, J.A.

This is an appeal from the Resident Magistrate’s Court in the parish of
St. Elizabeth concerning a dispute In which the plaintiff Is claming against
the defendant for trespass to land. The land in question Is approximately
two and three quarter acres situated at Stevens Run, St. Eiizabeth.

The plaintiff's claim is for Ten Thousand Dollars ($10,000.00)
damages for trespass to land. She also prays for an injunction restraining
the defendant, her servant, workmen and or agents from entering the said
fand or from further interfering thereon. The claim is based on the
aliegation that since the month of August, 1991 the defendant, her servant,
workman or agent has repeatedly trespassed on lands in the possession of
the plaintiff at Stevens Run, St, Elizabeth. The particuiar acts of trespass
eomplained of are that the defendant ha s digplaced tenants thereon and has
tilled the soil and planted crops on the land.

The land is butted and bounded as appears by the plan thereof dated
the 2 day of November, 1976 bearing Survey Department Examination No.
149052 and being part of the land ¢comprised i Certificate of Title registered
at Volume 115 Folio 125 of the Register Book of Titles,

The defendant in her defence asserted that she Is not a trespasser and

clalffis an interest In the lamd by virtue of the land being a part of the estata

of her mother Mary Barnes.
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After a hearing before the Resident Magistrate for St, Elizabeth, Mr.
J.H. Moodie, judgment was entered for the defendant on 16™ April 1999
with costs to be taxed or agreed.

An appeal was filed against this judgment and the grounds of appeal
are stated thus;

(1)  That the judgment of the Learned Resident Magistrate

is in error because of his failure to consider adequately
or at all the question of the possession of the subject
land at the time of the alleged trespass.

(2) That the Learned Resident Magistrate did not take into

consideration rights which had been acquired by Stanford
Witter over the land registered at Volume 115 Folio 125
of the Register Book of Titles in the name of Alfred
Barnes.

A summary of the evidence reveals that the plaintiff's claim is based
on her father's ownership of the land as well as the payment of taxes snd &
survey which was done without any objection. The plaintiff relies on
oceupation of the land since 1979 and the fact of her placing tenants on the
land up to August , 1991. The only documents she possessed at the time of
the trial and in respect of this land were tax receipts since 1970 which
were in the name of Standford Witter, plaintiff's father wha died in 1968,

The defendant relied on a registered Certificate of Title with diagram
which corresponds with the survey diagram produced by the plaintiff. The
registered proprietor is Alfred Barnes who is the great grandfather of the
defendant. Upon cross-examination the defendant said, “My mother owned
the land, coming from my great grandfather.”

A trespass is only actionabie at the sult of a person who is in

possession of the land. Possession includes entitiement to immediate and



17

exclusive possession. A landlord cannot therefore sue for trespass as the
tenant is the person in possession and is the only person who can sue. The
landlord may sue if he can prove that actual harm has been caused to the
property which has damaged the value of his reversionary interest. Anyone
who has a right to immediate possession and enters in exercise of that right
is deemed to have been in possession ever since the accrual of his right of
entry and may sue for any trespass committed since that time.

Reference must now be made to Halsbury’s Laws of England 4™ Edition
at para. 1394 where it is stated:

"Actual possession is a question of fact. _It consists
of two elements; the intention to possess the land,
and the exercise of control over it to the exclysion of
other persons. The extent of control which should be
exercised in order to constitute possession varies
with the nature of the land, possession means
possession of that character of which the land is
capable”.(emphasis mineg)

And at paragraph 1395 the learned author continued:

"Any form of possession, 50 long as it is clear and
exclusive and exercised with the intention to
possess, is sufficient to support an action of trespass
against a wrongdoer. It is not necessary, in order to

maintain trespass that the plaintiff's possession
should be lawfyl, and actual possession is good
against all except those who can show a better right
of possession in themselves.”{emphasis mine)

It is trite law that possession is prima facie evidence of ownership. It is nine

tenth of the law which means that it is good against all the world except a

person who has a better right eg. the owner,
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It is instructive to make reference to a decision of the Judicial
Committee of the Privy Council in Perry v Clissold [1907] AC 73 at 79
where Lord MacNaghten in delivering the opinion of the Board observed:

“It cannot be disputed that a person in possession of
land in the assumed character of owner and exercising
peaceably the ordinary rights of ownership has a
perfectly good title against all the world but the
rightful owner. And if the rightful owner does not
come forward and assert his title by process of law
within the period prescribed by the provisions of the
Statute of Limitations applicable to the case, his right
is forever extinguished, and the possessory owner
acquires an absolute title.”

Mr. Cunningham, counsel on behalf of the appellant, submitted that
the only questions of fact which the Magistrate had to determine in order to
ascertain whether the plaintiff had, on a balance of probabilities, proved her
case, were the following:

(1) Was the plaintiff a person in actusl possession of the land at the
time of the trespass?

(2) Was the defendant able to show a better right to possession in
herseif?

There was satisfactory evidence coming from the plaintiff to indicate
that the plaintiff had exercised possession over land from sometime prior to
and up to 1991 when the acts of trespass commenced. Mr. Standford
Witter, father of the plaintiff, owned the lands which he occupied until 1967
when he died. His wife died about 1971. Then Joshua Genius, the man

working the land all the years died. The plaintiff then asked Mr. Albert Witter

to oversee the land about the latter part of 1979. He was instrumental in



19

getting Joshua Genius’ son, Ben Nembhard to work the land up to the time
when the trespass was committed.

In contrast the evidence from the defendant was that sometime in
1990 she went to the land and noticed them working on the land. “A notice
was served on Albert Witter and he came off the land. It was then I started
to work the land”. The defendant traced the possession of the land from
Alfred Barnes, down through Henry Barnes and Mary Barnes to the
defendant. The evidence of the defendant clearly demonstrates that the
plaintiff was in possession of the land prior to 1990 when the acts of
trespass took place. There was an absence of acts of possession on the
part of the defendant prior to 1990 when the trespass was committed.

The Learned Resident Magistrate fell into  error in his judicial
determination of the material facts when he said:

“A registered title exists. Although it is not the
defendant’s title she can use it to deny the
plaintiff's claim to possession...”

The defendant could not rely on the registered Title in the name of
Alfred Barnes to resist the plaintiff's claim to possession. There was no
evidence indicating that the defendant was theliawful owner of the land or
had legal rights thereto. Not being seized with a grant of Probate or Letters
of Administration to her mother’s estate, the defendant could not as a matter
of law claim any legal interest in the said land.

I therefore accept the plaintiff’s submission that thel defendant was, at

best, a person entitled to share in her mother’s unadministered estate by

virtue of her mother’s intestacy. It is settled law that a beneficiary has no
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interest, legal or equitable in the subject matter of the estate untii the estate
s fully administered. In the 12" Edition of Modern Equity by Jill Martin at
page 59, the lear_ned author, in describing the nature of the interest of a
legatee or devisee, had this to say:

"A legatee or devisee does not, on the testator's
death, become equitable owner of any part of the
estate. The executor takes full title to the testator's
property, not merely a bare legal estate. He is, by
virtue of his office, subjected to various fiduciary
duties which can be enforced against him by
persons interested; and these duties are
inconsistent with his holding the property on trust
for the legatee or devisee. The equitable ownership
is 'in suspense’ ",

On the question of whether the plaintiff could hold a possessory title in
the land as a result of adverse possession, the evidence is in my view
insufficient to make such a determination.

Ms. Judith Clarke, counsel for the defendant submitted that the

plaintiff's claim should be non-suited. She cited the case of Vincent Davis
v James Harris [1980] 7 JLR 89 in support of that proposition. However,
this case is easily distinguished from the instant one because in the instant
case the evidence is clear that the plaintiff alone was in possession. While in
the case of Davis v J Harris both parties were in possession but the
evidence was insufficient to decide the question of title.

Since the defendant could show no better right to possession than
the plaintiff, I would allow the appeal by granting the plaintiff the award of
the damages sought for trespass. I agree with the order proposed.

SMITH, J.A. (Ag):

I agree with both judgments and the order proposed by Downer, 1.A.



