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Judgment

HARRISON (F.) J. {ag.)

The plaintiff’s claim sgaiost the defendant liss im negligence. She alleges
¢hat et all material times she was a passenger on a mfnlbus ownzd by the defend-
ant and that om the 18th day of April, 1986 the said bus overturned as a result
of the negligence of the defoudant’s servant and/or agent thereby causing her

personasl injuries, loss, zxpenmscs and domeges.
She has pleaded amd soughi: %o rely upon the doctrime of res ipsa loquitor.

The defence has denied negligence and reliance is placed on the doctrine
of ipevitable accident. The plszadimgs state dnter alias:

"eess The ball joimt of the left upper couityol arm suddenly jumped
out of its socke: thersby causing the 1sfr front whezl to become
unsteady wheraby ¢ho bue bocame unbalanced and motwithstanding

the exercise of all rcasonable care and skill Iz the cmergency

thereby creatad, ha defondant’s saild servant was uneble to aveid

the said aceident and the motor bus fell on itz side ....”

A reply was filed by ¢he pleintiff and issue joincd with the defence save
and ¢xcopt for admissions.

In Scott v. Londom smd St. Catherime Dock Co. 159 Z.R. 665, Ex. Ch.

Eric C. J., described conditioms for the application of thz doctrime of res ipsa

loguitor in the following statwment:



"There must be rezascnsble evidence of negligenmce. But where the thing
is shown to be undsr the management of the defzndant or his servants,
and the accident is such as in the @g@imaxy course of things does
not happen if thos:z who have théjmanag@m@mt us: proper care, it
affords reasﬁﬂabl¢ ovidence in the absencs of cxplamation by the

defendants, thet he zccldent arose fr@m wars of care.”
Iz light of the aboves statiment the plaintiff musi prove two facts, namely:

1) ¢hat the “thingcausing the damage was under the management
of the defzodant or his servants, and
2) that in the ordimary course of thimgs thr accident would mot

have happencd without negligence.

The defeénte of idevitabBle accident amounts esscazially to a demial that dus
catc was not éxércised. It is but adother way of sayiaog that the defendant has
. . 1\ , D L .
not boad ﬁegligeﬁte I¢ shows that &b essentdsl ibgroedicnt of ldability, mnamely,

cafclessness has hot becn ésthblished, The stcdess of this @lsa therefore depends

upsn the facts of the individual cass.

The plaintiff gave svidsapcs that on the 18th April, 1986, she was a passemger
n the defendant's mini-bus which was on its way to St. Amias Bay. According to
har, the bus left Claremont and "as it bend a cornmer and goimg om straight, it
turn over. Lt turn ovar om *he %op.” She further sizted that she was thrown te
The floor of the bus and as z veosult of this she sustolimed szrious inmjuries. Sha
called nmo witness.

-

Selwyn Mattils, the driver of the mind-bus testifizd thar about eleven (11)
pagsengers who were om the bus were picked up im Clarwmont. These passengers
had an sgreement with the cwner/defendant to transpert thom daily to and from

St. Anms Bav.

HMattls® evidence furthar ravealed that he was oz bis way to St. Anms Bay
cravelling between 15 - 20 m.p.h. along Gully Road. Thiz rcad has been describe
by him to be "bumpy" and "hav: nuff cormer going down." Whilst proceedinmg and
as e was about to cross z 12ittle simk in the road whichk he says 1s like 2z trench,

he zpplied his brakes and ho noazd o sound go “clow.”; Ee then felt the steering

“£iy out™ of his hand and th:t bus went and lean om {2¢ bavking.
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After the passengers and bimself alighted from the bus he observaed that the
front wheels were off the zoad surface. The left froot wheel was turned inwards

and locked under the bus.

Glenroy Simpson, the machaonic for the bus arrived shortly after. He dis-
covered that the left upper ball joint was dislodged from its socket., At
ome p@int.in his evidence ke had mentioned that the ball joint was broken but
changed his evidence subsequonily to say #¢ was "loos: out of the socket". He

replaced the damaged ball jeoint with an old one which was kept in the busg and
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it comtinued its journcy fo S&. Anmns Bay.

Pagsengers who wer: oo Tho bus warz called as witoosscs by the defence.
Thnoy 211 stated that ths plaintiff was not a2 passsngar on the bus that morning.
They btave maintained that the bus rested on the embankment after it went across
the trench and have ocutrightly denied that the bus had overturned om its top

with the four whesls in tho air.

Evidence in the casc has revealed that the defondsnt owned éhis bus since
1884, Hz testifled that th: bus was constantly maictainid. Every Sumday his
mechanic, Glenroy Simpsonr, carried out servicinmg. Thrao wonths beforc the
accidcnt the mechandc had replaced tha éwe upper ball joiamts. The lower ball
joints were changad at so carlisr date. He testificd that servicing included
o1l checks, jacking up the fromt end, checking stecring onds, checking ball
jodnts and servicing the brakes, According to Simpsom all four ball joints
weze greased the Sunday bafore the accident. It was his opinion that the left

upper ball joilnt was dislodg>d because the bus had drivem over the dltch.

Leomard Bernard, a witmcss called by the plaiuviff was of the opinionm that
ths ball joint should noZ have jumped out unless 1t was worn. He agreed how-
ever that & good ball joimt could jump out but omly if Lhe vehicle ranm imto a
big or deep pot-hole. There was no evidence as to this witness' qualification
a2s an expert in the field of mozor mechanic.

It was Miss Lightbourne's coantentilon that the deofondant had shown a cause
for the accident and how the accident had occurred. She therefore submitted

shat the onus had shifted %o The plaintiff to show negligoace. She relied

upon the authorities of Bgrkway v. South Wales Transport

Led, [1950] 1 A1l E.R, 392,
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Walsh v, Holst & Co, Led. [1958] 3 A1l E.R. 333, and Swsn v. Salisbury

Co. Ltd. [1966] 2 211 E.R., 138 in support of her submissions.

Mr. Tonsingh submitted on the other hand, that the defendant had failed to
siow the cause of the accident. It was imsufficient be said, for the defendant
te say that the ball joimt jumped out or that it toze locss. He further submitted
that the reason why 1t juwmped ocut or tore loose must be zxplained simce the

defendant was not relyimg upon 2 latent defect,

In so far as the dockrime of res ipsa loquitor is comccrned, Lord Porter had

thiz to say in Barkway case {supra) at page 394:

"The doctrine is d:p*néant on the absence of cxplanationm,
and although it 1z the duty of the defendauwts, if chey
desire to proteci themselves, to give an 9&;34&;2

£ the

explanntion of the cause of the accident, yat, L
facts are sufficirnitly known, the question ccaszss ﬁo
bz ome whore thz facts speak for themszlves, snd %

solution is to bz £ unﬂ by determining whothor on
the facts as nsteblicehed, megligence is 20 bo imferved
or no#."
I therefore ask myself this question: Has it beom 2stablished that the
facts surrounding the causc of the accident were sufficieuntly known im this case?
I would think mbt. I accopt Mr. Tonsingh's submission and I hold that it was

insufficient for the defomdami o say that the ball jolnt jumpad out or that it

torc locse. In my view the reason wvhy it jumped out or fore loocse must be explained.

I am further of the viow that based upon the facts and circumstances of this
case, the doctrine of res ipsa loguitor is applicablc. Th: onus therefore shifts

upon the defendant to estoblish on a bzlaonce of probebilitiecs the defence of

imavitable accident.

Woat is the cvidencs in ©his respect? Selwyn Mattis has stated that he knows
quite well the road and the sizk where the accident occcurred. He was travelling
glowly, that is between 15 = 20 m.p.h. before he approachod the sink. He then

pplicd his brakses and shortly afier hearing the “clow” sound, the bus "overturncd”
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¢ lcaned on its side on ke ombankment. He then alighted and observed that the

B

upper ball joint was dislodgad.

It is my view, that for the ball joint to jump ouft or Tear loose im these

* circumstances, thkat ovent would mot have hoppened in the ordimary course of things

unlezs negligence was the causa.
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There was evidence toat the upper ball joints of the bus were changed three
(3) months before the accildam®, znd that they were greased the Sunday previcusly

-

2o thez accident. But, was this 2 satisfactory state of affairs in view of its
use ag a public passenger vehiclz? It is my considered opiniom amd I so hold,
that more detalled and specific mechanical checks ware roguizred to be donsz.

Jacking up of the fromt =2nd gnd greasing ball joints sre in my view insufficient

mzasures o ensure road worthiness of such a vehiclis

I must say that I az quite astopished that an old ball joint was used to
roplace the diélodgs& onc so as to allow the bus to continuec its journey with

passengers on a road which ©h2 driver describes as dangeorcus. A story has been

told, and it is to my mind, clecar and un-ambigious.

I find that on the datn of he accident the defendant's servant and or agent
was in fact opetating the miad-bus with a left upper dafzetive ball joim:. The
probabilities are that he was travelling at a greatsr speed than he has tried o
maks out to this Court wish the result that he was umable to maintain proper
contreol of the vehicle as it proczeded to cross the sink along Gully Read. The
defcodant has in my view, failed %Zo establish the defonce of dnevitable accident

and om 2 balance of probgbiliiics there was nmegligemec oz the part of his driver.

There is ome further issuc for determination and this is whether or not the
plaintilff was a passenger on that bus at the time of the accident. Issue was joinsd
in t£his respect from as <arly as the filing of the D~frnc-, 1t was pleaded im the
Dafenes that she was never oo the bus and witnesses wors called by the defendamt Lo
zacublish thils fact,

1

The plaintiff testificd that the bus overturned as It neg@tiaied 2 cormer
and wont on the straight. Sho further stated that it ondid on its top with the
four wheels up in the air, The driver and passengexs maintein on the other hand
that it was whilst on the siraight road and as the bus was crossing a treach or
sink that it tilted to tho 1eft and rested on the left cxmbavkment with the two

front wheels off the road surfacc.

The plaintiff furcher tostified that her young child was also with her on the

bus bul nooe of the defeonce witnesses saw any <hiid.



She also contended that o conductor was on the bus bui he had not yet collected
ner fare at the time of the accident. The driver and defendant maintain that with
the system in place therz is no conductor on the bus. Furthermore om the date of

the zceldent the driver states That no conductor was on the bus.

Credibility and relisbility of the witnesses zr: fundsmental issues for com-

e

sideration in this case., It was submitted that the plaintiff would have besn bold

if mot brazen te cdme to thisz Court and present a2 casc whon inm fact she was ot a

passenger on the bus, I have borme in mind her respoemsa %o the suggsstion that

i

sh2 was not a passenger but having considered the domoonour of the witnesses and

Ty sy

thoir evidence, I have comcludcod that I cannct safaly rely on the evidence: of tha
¥
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izdngiff. She has failad to jupress me as 2 witness of fruth.

Om a totality of the evidonce, the probabilitizs avo what the bus had restad

or “he laft cmbankment after the ball joint was dislodgod. I the

c

efore acceps

that version. The plaintiff’s story is incredible z2nd whimsical and I gecapt the

D}

evidence that she was not 2 passonger on the defendant’s bus on the day of the

accldont.

Iz these circumstances, chic plaintiffis claim iz dismissed and juﬂgm@ﬂt is

awarded to the defendant with costs to be taxed if not agroszd.
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