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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN COl"'.:MON LAW 

SUIT NO .. C .. L.. 1988/GlOZ 

.BETilEEN :t-li\ .. RJORIE GREEN PL'\.INTIFF 

AND CLIFFOF.D VINCENT DEFENDANT 

}~. O.K. Tonsingh for Plainciff. 

r1iss Dorothy Lightbourne for D~fsndant 

Heard~ July 13- 17~ 1992; July 21. 1992~ l~~y 13. 1993; 

Juno s. 1993; April 6. 1994. 

Judgment 

HARRISON (K.) J. (Ag .. ) 
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Th£ plaintiff 7 s claim ~gaiast the defendant li~s i~ u~gligence. She alleges 

·ii:hat at all material tim.<;s sh·c 'lr.'!¢1S a passenger on a ·mmi bus owned by the defend-:

an·;; .;'liici, that on the 18th day of April,. 1986 the said bus ov;:;rturned as a result 

of tcf::l.~ negligence of the d~f,_;:u~ii: us servant and/ or .::.g·::n'l:: lJ:hereby causing her 

p~rscnal injuries, loss. ~xp~ns0s and d~ges. 

She has pleaded and sough,~; ~o rely upon the doct:rfu~ of res ipsa loqu.itor. 

Th~ defence has deni£d negligence and relianc~ is plnccd on the doctrine 

of in'"'v:U:..able acciden<:.. The pl::;adings state inter al:ta ~ 

n •••• Th~ ball jo~.0..1'C of the left upper cour;zDl arm suddenly jumped 

out of its sock~: 'i:h~r~by causing the l·:;:;f:~:: f:~:olr!,f:: whc~l to become 

unsteady wh~r.zby -:th::: bus became unbalanc~d and notw.lthstandi.ng 

th~ exercise of all reasonable care and skill iv. ~he ~mergency 

thereby creat~d, i:lbv::. defendant q s said s~r..reet was U'IU!bla to avoid 

t:he sa:ld accidcn::: and ·ctte motor bus fell on i:a:s side ..... n 

A reply was filed by ~h:; ph,-[ntiff and issue j oincd w:!L>th the defence save 

and ~cepe for admissions. 

In Scott v. London and St. Catherine Dock Co. 159 ~.R. 665" Ex. Ch. 

Erlc CcJe 3 described conditions for the application of ~h~ doc~rine of res ipsa 

loqui:;;or in the following sil:8.:C·:.·m:~nt ~ 
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''There must be r~as~ble evidence of neglig~nce:.. But 'l[o.~ere the thing 

is shown to b~ Uli]d ~r !l:h~ management of thr.;! d§f,~ant or h:is servm.N:s, 

and the accidz:ull:. is such as in the ordi!:!.~ry ccu&se of things does 

not happen if ll:ilios~ who have the manage:m,~:u-t us::;; proper care, it 

affords reasonabl~ ~vidence in the absenc~ of ~~lnnation by the 

defendants~ thi.;::; ·i.:h.:;,; accident arose from W2<2.': of cares n 

In ligh~ of tho abov~ s~a<;;:::~n;t th-z plaintiff mus:;: p:rcovc two facts3 n~ly~ 

1) that the 11 tb.:t2g1ucausing ;:he damage was uG.clro::z fche mm:1age:ment 
. . 

of the def.;;::n,dan~: or his servants. and 

2) that in the: r,:,rdi~li:"'.l course of things 1!:hr::: accident would not 

have happen~~ wi~tout negligence. 

T:ne defenc? of iriev-ltabl·:::: accid~t t~:notm'i:s ess~~:r:C.:l.lllly to a denial that du,-a 

co:d:e:: w~s not ext:tcisecL. I1: :Ls bu,;: ruitrther wny of saying ~hOlt the defendant bns 

no\i;: b·7o£rl negligent., It shows ·t:h~·~ 
. I . . . ' 

essentd.al ingrr;.di.c;:iil·~ of l.L!J.bility. nmdely. 

c~r~lQssness hns not been ~s~ablisbed~ The success of this plea ther~fore depends 

upon ~ho facts of the individual case. 

Th~ plaintiff gave zvid:;;nc0 that on thz 18th Aprtl~ 1986 9 she was a passeng~r 

Ohl 'l\:b.c;;;: defendant 1 s mini-bus wh.icl::c was on its way to s~ .. A:i:;i;i;S Bay. According to 

h~::~ ~:h~ bus left Clnremona: and 11as it bend a corne::r U'i:l16 going on straight~ it 

o;;.urB over. It turn ov~r on ~h::: '~op. 11 She further s~d::·~od ·.::hat sh~ -,;~as thrown tc 

:th~ floor of the bus and as ;J. 1:';;sult of this she sus'C.8linQd s""rious injuries~ Sh~ 

c~aa no witness. 

S~lwyn Mattis, the d:rcivr;r of the mini-bus tcstifi,;;;a i:h;o:t about eleven (11) 
-~ 

p<lss""ngers who were on the bus w·::re picked up in Clar?.IDou:;.. These passengers 

h<lld an agreement with the o-Wlils:::r/Ck;fendo.nt to transpor'l: th:.:?.m daily to and from 

Si;;. Anns Bay., 

Hattis f ovid~ce fur'll:h·::::r r:=::vealed that he was <an !.?.is 1?1!l.Y to St .. Anns Bay 

:::ra.vG.lling between 15 - 20 iil.p.h. along Gully Road. Th:L~ l:'cad has been descri.b,ad 

by him t:o be nbumpyn and 11~v:: rmff corner going do.,"llli. 11 W8.ilst procecding and 

as ilz was about to cross <::. li-::~lr~ sink in the road -.;;rhic2 h8 says is lik~ a trenc..~~ 

he;; ~pplied h:ls brakes and h-;;:: ~:J.~:;:d. a sound go nclow. wu£ h t:fu.~n felt the steering 

10fly ou~a of his hand an:i i:b::, bus T..rent .and lean on ;;~,_:;: b8.D.k..i.ng. 
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After the passengers and r~elf alighted from ~n~ bus he observed that the 

fron~ wheels were off th~ road surface. The left fron~ wh~cl was turned inwards 

a1md. locked under the bus. 

Glenroy Simpson$ tbr;;.: nh;:c"banic for the bus arrived shortly after. He dis

covcr·zd that the left uppgr ball joint was dislodged fro!:lm its socket. At 

o~ point in his evidence he had mentioned tlwt th~ brul j (l!int wds broken but 

changed his evidence subs~qu::utly to say :f;t_ was "loos.:r;. out of the socket"., He 

replaced the damaged ball joxat with an old one which w~s kept in the bus and 

i~ continued its journey ~o S~~ Anns Bay. 

Pnssengrars who wer·:::: on '!:he bus w:are called as wit-n~'ss-;:;s by the defence. 

Th~y all stated that th~ plaintiff was not a pass~ng~L on the bus that morning. 

TI:.cy have maintained that ~h~ bus rested on the embankm~Dt after it went across 

the: trench and have outrig:fnt.ly denied that the bus had ov:~:;cturncd on its top 

with the four wfr::..:els in 1:h::: air. 

Evidence in the case hns rcv~aled that the d~i2ud~~ owned this bus since 

1984.. He testified that thr:; bus was constantly mai:c··;:::;.J.m-:"d• Every Sunday his 

TIY~ch,anic~ Glii:!nroy Simpson~ c~~~l:":ltcd out servicing. Th:;c.-:y months before the 

~ccid~nt the mechanic bad r0placed the two upper ball join~s. The lower ball 

jo1~ts were changed at .::l.u c~rlic.r date. He tcstifi.;:d G:ha;: servicing included 

oil checks, jacking up th~ fron-s: end, checking stec;.::r:fmg ends, checking ball 

joiuts and servicing the brakes. According to Simpson all four ball joints 

'&v~r<Z: greased the Sunday b·"fort::: -the accident. I-t was hi.s opinion that the left 

upp~r ball joint was dislo-:lg:,d b-z:causc the bus had driv")n over the ditch. 

Ls;;onard Bernard., a -.:?itnc.ss called by the plain:(:Uf was of the opinion that 

th:: ball joint should nof:: hav:.:: jump~d out unless i.fc was worn. He agreed bow

(.;.vcr that a good ball j oin't could jump out but only if ~!;h:: vehicle ran into a 

big OY deep pot-hole. Tt~~Z'~ was no evidence as to this w-l~ness? qualification 

as un expert in the field of mo-tor mechanic. 

It was Miss Lighcbournc' s contention that the dr.::f~dant had shown a cause 

for ~he accident nnd how ~he accident had occurred. She ~h~rcforc submitted 

~hale the onus had shiftod to 1:hr:). plaintiff to show n0glig,,~.nce. She relied 

upon the authorities of Bar~ v. South Wales Transport Ltd. [1950) 1 All E.R. 392~ 
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Wru..sh v., Holst & Co .. Ltd .. [1958] 3 All E .. R. 333:. and Swan v., salisbury ~ 

Co. Ltd. [1966] 2 All E.R. 138 in support of her submissions. 

Mr. Tonsingh submitt~d on "i:::he other hand, tha~ ~h:~ d~fendant had failed to 

show th~ cause of the accid~n:~. It "tvas insufficien::t :b.~ s;D>id, for t.lle defendant 

tc s.J.y thAt the ball joint jumped out or thn.t it to:re loos:;;e He further submitt~d 

-e:haic ~he reason why it ju:m.p~d ou1t or tore loose mus'f;; be :;:xplained since the 

d~Z-f~n.da!!:t was not relying upon ;;~. latent d:;fect .. 

In so far as the doc'i.:::I:i:\Jl;;;; of res ipsa loquitor is cor~corned, Lord Porter had 

this to say in Barkway case (supra) at page 394~ 

11The doctrine is d::p~nd~nt: on the abscnc~ of ·::.xplanation, 
and although ir,_: :is ·,::b.:: duty of the defend~G::s, if they 
desire to proO:,;;:c·c:: '::::h~mselves, to give au .;ul~cpJ.aJ::;:; 

a..'?:pla.nntion of -r.:h~ caus~ of the acciden·c, y•z:'t, if the 
facts are suffic~~n~ly know~~ the question c~as~s to 
be one where th~ f8.c'i:s speak for thcmsclv~s, <And ?:he 
solut.ion is to b;~ f,_ound by determining wh·:::r;:h:::;: on 
the facts as .;:;;st2:olish·'2d, negligence is to b·:: inf<Zrrli!d 
or :oot. 11 

I therefore ask myself ,;:hi.s questiong Has it bo'.)n ,::;stablished tlu!.t the 

fac~s surrounding the caus~ of th~ accid~nt were suffici~utly known in this case? 

I r,.?ould thii:L'l.( nbt. I acc::p~ Ytr. Tonsingh v s submission m.1-d I hold that it was 

i.usuffi.cient for the defr;:nda'ljj<~ ii:o say that the ball j<Gin'f: jumped out or that it 

-torr;:: loose. In my view the r.~S:ason why it jumped ou'i:. or <l:OY.'·~ loose must be expl<liiM:ld. 

I am further of the vi.:~>'i' that based upon the f.:2.cts ~,nd circumstances of this 

case. ~he doctrine of res ipsa loquitor is applicabl~. TI1~ onus therefore shifts 

upon ~h~ defendant to es't~blish :c:n a balance of probabi.li~ies the defence of 

inQvit~ble accident. 

w"hat is the cvidenc~ .:L7!. '<::hi.s respect? Selwyn f{at·~is l>as stut.ed that he kno>vs 

qu:i'ir.:~ well the road and th~ s;;.,l:.k where the accident occurred. He was tr<:!velling 

slowly~ that is betwcon 15 - 20 m.p.h. before he app:\:'oach~d ·th~ sink. He then 

applied his brakas and shcll:"o;:ly 2:.f'i:~r hearing the 11clo;ol0 sou;:;,d~ the bus 9'overturncd10 

<:md 1-s.~ed on its side on t.hc.:; ·;;:mbankment. He then al:igJ::ri:Qa and observed tbat the 

upp~r ball joint was dislodg~d. 

H: is my view. that for 'ths ball joint to jump ou'\: oz ·~car loose in these 

circums~unccs,t~ ~vent would no~ have happened in ~h~ ozdinary course of things 

unlQas negligence was the c~us~Q 



5 

Tht'!re was evidence l:b£:.~; ~h~ upper ball joints ~f E;h:e bus were chlmged three 

(3) m<NCAths before the acc:lderJc~ <:lnd that they were g:a:-~assa t:he Sunday previously 

~o th~ accident. But~ was ~his a satisfactory state of affairs in view of its 

us~ as a public passenger vcbicl·a? It is my consid~red opinion and I so hold, 

\Cb.rr;."t more detailed and sp~cific mechanical checks w~r~ r~quired to be done. 

Jacking up of the front ~~~d ~d greasing ball joints ~ro in my view insufficient 

m~sur@s to ensure road wor-c.:hin~ss of such a vchicl~. 

I must say that I am qui-;;:c: ;:;.stonished that an old ba.ll joint was us~d to 

ropLlc~ the dislodged one so as to rillow the bus to con~inuc its journey with 

passl';;ngers on a road which !?::!;. .. ::. driver describ-es as dacg""rous. A story has been 

'~old~ ~-nd it is to my mi.Dd~ clc.ar mid un-nmbigious. 

I find that on the dat.:: of ~:ho occident the dc.fGud.a-!2:::: q s servant and or agent 

was in fact operating ths: !rrf ... !l...ii.~bus T.dth a left upp~z d:::f?.c1:ive ball joint. The 

probabilities arc that b.~ w~s ~&~vclling at a grea~~~ sp~~d than he has tried to 

mak:,::; ;)Ut to this Court wi'ii:h i.:h:;:.:. r•::.sult that he was u~bl".:: "to maintain proper 

coJG.G:rol of the vehicle as it:. pr0lc,2:eded to cross th~ sink along Gully Road,. Tnc 

dg.fc.n.-dant has in my view_ f~.il~·cl "to establish the d~f"'nc•::;. of inevitable accident 

ruld on. a balance of probabil:f1..t.i::s there was negligcuc::: o:JJ. lCh~ part of his driver .. 

Tn:;:re is one furthe;c i.ssu("' for determination aud -r:;his is whether or not the 

pl="d.U.'"o:iff was a passenger on teh,jl1: bus at the timz of f;;h;:: accident. Issue was joinii:d 

in th:t.s respect from as 0-ax-ly £:i>s the fili!lg of the D::::fcnc:::., It was pleaded in tb:~ 

D-.:.:!fG.ncc that she was nev~r ov. f::;h<:: bus and witnesses -vr:.7c: called by the defendant to 

~a~~blish this fact. 

Th~ plaintiff tcstifi~--'d -a:t-::a't the bus overturn~d as :Lc. ucgotiat:cd a corner 

at:ld W8.rl.t on the straigh-t. Sill::; further stated that :L<: ':C::i.d:;;d on i'ts top with the 

four wh2els up in the air. Tho. driver and passeng~:rs IJW.iltl11;;ain on the other hand 

-th~:;; :U; was whilst on th£ sii:rui~gh"t road and as the bus 'i-7<lS crossing a trench or 

sfurik t:hat it tilted to 'th~ l·~f\i:: .a:J.d reseed on. the l<~f-g; ;::mb~ent with thz two 

fron;;: whE;el.s off the road surfac;;;. 

T'JO.C plaintiff furt:hsr 'i:o.s~ified that her young child w<?.s a.lso v.Tith her on th~ 

bus bu::: none of th~ de.f.cncq. 1o."'i.:il:n0Ss-Gs saw any -child .. 
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Sh~ also contended t~?;;:;.<;; ~ conductor was on th>? bus bu.;:: he had not yet collectted 

her fare at the time of th~ accid«;nt. The driver and d;;f~udnnt maintain that v."'ith 

the sy~ in place ther~ is uo conductor on the bus. Furthermore on the date of 

~he. ;!J;CCident 'Che driver s~a;l:•z:s ·1-f:lt.at no conductor was ou ~dtil~ bus. 

Credibility and reli~biU.·:~y of the witness;;o:s <:i.:t:~ fund~ental issues for con-

sid:k:rall;ion in this case. I·,-: was submitted that th:e plai!Qt:~.ff would have be~n bold 

if no'fi: brazen to come to ·;;;h:ii.s Court and prasent a c.rls(~\ wh.;-;c, in fact she was not a 

p<1S:SQnger on the bus. I h;2.vo borne in mind her resp·r:::·D,s•;:, to the sugg~stion that 

siJ;;;: was not n passenger bu;;: h&viL-c>.g consider-ed the da.mc,-;Ztnour of the witnesses and 

Ch~i1r evidence. I have coucludc.d t:hat I cannot saf '"lY rc:.ly oo. the ft~~~iK of til~ 

plainr;iff. She has fail~d ~o Jl,mpr~ss me ns a witness of -rc::.ruth. 

On a totality of th,.:;; ~;n;i.d2uc~~, the probnbil.iti::s n:;:.:~ ;,:hat the bus had r:ast;;;d 

012. -;:ho left embankment aft~& ·::;.T:;.c.;:. ball joint was dislodg::.;d. I therefore accept 

th;at,;: version. Th~ plaintiff's story is incr~dibla &l::t:l t>lhimsicnl and I acc~pt t.b~ 

evidsucc that she was not ~ passQng~r on the defend~~~s bus on the day of the 

accid~nt4 

I:rcr. t:hcsc circumstnncos~ t~hc: plaintiff's claim i.s d:K.smi.ssed and jud~ent is 

aw~rci.r::d t:o the defendant wii.:h cosii:s to be taxed if no~ <bgi:·;:,~d. 
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