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J1JDGllDIT 

,,,.... Cu Ja5•rla•tstu Jnj unct:lon . 

Arieing from a Writ. of SUDllllODs f ited by the Plaintiffs on .the 

13th day of March 199~, an applicad.Qll f= lzU:arl4r&utoa lni~:al& 

b&l&P:~~;)~ -~-~ JUAe, 1995 were.by the plaintiffs -ao.•ght an 

order: 

"reatrain,ins t.b.e. dafendaiat either by himself 1 his 
servants and/or agent fr.QJa .co.ni:inui.Dg r.o. b1dJ.d upon 
the top of his present house at Lot 211 Cumberland 
Housing Scheme, Gregory Prk in the Parish of 
St. Cathe.rine and thus. treepasaing on the roof of 
the plaintiff's house at lot No. 210 Cumberland 
Housing Scheme in the Parish of St. Catherine." 

At the hearing, the summons for injunction was amended on appli

cation of the plaintiff's t.o insert the words ".above the height" in lieu 

Qf the words "upon the top'' in line l of the above applicatioti. Judgment 

was reserved and as I had ii:.amised to expedite the matter I now seek 

to fulfil this promise. 

lutrietive Sf!emmts 

The parties to this action are adjoining owners of what bae been 

described as Puerto Rican Model houses. Both houses share a COlllQIOll wall 
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with the houses adjacent thereto. It is also undisputed that the two 

lots are part of the same subdivision scheme initially owned by The National 

Housing Trust Corporation. They both have identical and neutrally appli-

cable restrictive covenants which run with the land binding the registered 

proprietors and enures to the benefit of and is enforceable by the regi&terd 

proprietors. 

The plaintiffs land is registered at Volume 1213 Folio 100 of 

the Register Book of Titles and the defendant's at volmne 1213 Folio 

101 of the said Register Book of Titles. Of relevance to these proceedings 

are Restrictive Covenants Nos. 4 and 7 respectively. The former reads 

as follows: 

"All buildings to be erected shall not be less than 
fifty feet from the centre of adjoining main roads 
or thirty feet from the centre of adjoining parochial 
roads and streets and not less than five feet from 
adjoining fences. (emphasis supplied) 11 

The latter reads as follows: 

"No fence hedge or other construction of any kind 
nor any tree or plant of a height of more than 
four feet six inches above road level shall be 
erected grown or permitted along the boundaries 
of the said land and three feet six inches within 
fifteen feet of any road intersection." (emphasis supplied) 

Aff idavi.t eviclence 

The plaintiff Revolence Greenwood in an affidavit sworn to on 

the 13th day of March 1995 has deposed inter alia: 

S. That the defendant has started to build on top of his house 
and in so doing he and/or his workmen stand on top of the 
roof of my house in order to erect the posts for the new 
structure he has planned. 

6. That the structure that is being erected is blocking both air 
and light and is a nuisance to me and the other occupants of 
my house and is on the wall which is common to both the 
defendant and me. 

7. That as a result of the work being done, damage has been done 
to my house, water seeps into my living room as a result of 
the construction work being done and moreso when rain falls. 
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8. That my house is damp and now resulted in my children becoming 
asthmatic. 

9. That I verily believe that the . defendant baa no authority to 
build on top of his house as he is committing a breach of the 
restrictive covenant and I have not been served with any 
notification of an application for modification of any of the 
restrictive covenants. 11 

The affidavit evidence of the Defendant sworn to on the 2nd 

March 1995 and which makes reference to suit No. E 14 of 1995 states 

inter alia: 

0 5. That samet:::lme in or about November or December, 1993 I 
commenced construction work for an addition to the 
dwelling house situate at Lot #211 Cumberland Housing 
Scheme aforesaid. 

6. That the construction was commenced pursuant to approval 
being applied for and obtained from the Parish Council 
for the Parish of St. Catherine and I exhibit hereto 
marked "A.M 3" a copy of the said approval. 

7. That the construction that is being done as aforesaid is 
for the addition of four rooms which will make the 
resulting structure a two storey single family dwelling 
house. 

• e • • • • I 0 • 

10. That it is untrue for the plaintiffs to say that in performing 
the said construction works myself and/or my worlanen have 
stood on the plaintiffs 7 roof. 

11. That the roofs of all the structures in the Cumberland Housing 
Scheme aforesaid» including the plaintiffs are constructed 
from concretep otherwise known as slab roofs. 

12. That my construction works have not caused any damage to 
the plaintiffs' house thereby resulting in water seeping 
into their living room and if there is any such damage it 
is a result of the Plaintiff's own construction of an 
enclosed verandah which reaches from the ceiling to the 
floor of their house • 

• • • • • • • • • • • • • Cl 

15. That I have carried out checks at the Parish Council for 
the Parish of St. Catherine whose records do not show 
that the plaintiffs ever applied for or obtained permissign 
to construct verandah aforesaid •••••• " 
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Construction by Defendant 

It was contended by Dr. Barnett on behalf of the plaintiffs 

that the defendant had carried out construction to his house which was 

out of character with the original scheme. Dr. Barnett argued that the 

affidavit evidence revealed that some of the construction was on the 

common wall or dividing fence between the two premi~cs. The affidavit 

evidence of Rennick Augustus Hallp Quantity Surveyor, 3worn to on the 

27th day of April 1995 states intar alia: 

"2 That on the instructions of the plaintiff p the owner and 
occupant of a dwelling house at Lot 210 Keswick Track. 
Cumberland in th~ Parish of St. Catherine. I inspected the 
said premises on the 19th day of April. 1995. 

3. That as a result of this inspection I noticed that there 
is a structure being erected on the adjoining dwelling 
house - that is l.ot 211 Keswick Track Cumberland in the 
Parish of St. Catherine which shares a common wall with the 
plaintiffs' dwelling house. 

4. That this addition consists of a wall about 11/2" from a 
wall similarly constructed on Lot 210 Keswick Track and 
ae a result rain and/or storm water is trapped between 
the walls causing damage to the internal face of the wall 
on the said Lot 210 Keswick Track. 

5. That there is damage to the wall which consists of peeling 
of the paint and flaking of the rendering a total area of 
approximately 56 square feet. 

6. That in another portioned (sic) of the house on the side 
aforesaid the inclusion of the additional structure has 
weakened the roof and wall at the particular point of 
construction ~ a total length of approximately 12 feet. 

7. That the structure which is being erected is ov~r six 
feet in height and results in making dark the open space 
of the plaintiffev home. 11 

Submissions 

Dr. Barnett submitted that the construction which the defendant 

had embarked on was in contravention of the restrictive covenants limiting 

the height to which any construction may be erected along the boundary 

or in proximity to the thE dividing fences. He also argued that the 

construction restricted the plaintiffs' right to light and air and that 

it was causing and threatened to cause a nuisance and to adversely affect 

the plaintiffs' enjoyment of their property. 
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Dr. Barnett further Gubmitted that where there is a negative 

covenant as in the instant case~ a party is entitled to an injunction to 

restrain any further infringement of that covenant. He argued that it 

was no excuse for inf ringing a covenant nor is it a ground for modification 

that the person who seeks to disregard the covenant may put his property 

to a more economic or beneficial use. The issue he says was whether 

the covenant provided any benefit to the persons in whose interest it 

was impose - see Stannard v ls3a [1987] 2 WLR 188. He also ref erred 

to the learned authors Preston and Newsome on "RestrictivG Covenantsn 

7th Edition paras 6 - 01 and 6- 02; Krehl v Burrell (18'/7) Ch. Div. 

551; Redland Bricks v Morris [197C] A.C. 652 and Charrington v Simons 

[1971] 1 WLR 598. 

Dr. Barnett finally submitted that having rag~rd to the facts 

deposed to on behalf of the plaintiffs and even those relied upon by 

the defendant, the structure constructed by the defendant contravened 

the negative stipulation of the covenants referred to ebove and the in-

juction prayed for should be grant~d. 

Miss Frankson suhaitted on the other hand~ that the plaintiffs 

did not produce sufficient evid~nce in order to satisfy tho Court that 

they are entitled to the injuction as prayed. She contcn~.;:<l that they 

have not made full disclosure of all the circumstanc~o and that they 

were coming to Equity with 11uncloan hands". She suhmitt·ad that the structure 

under construction was not on top of the house and was therefore not 

rasting on any common wall peculiar to the duplex structure. Reliance 

was sought on the Affidavit of I;uel Thames, Commissioned Land Surveyor, 

sworn to on the 8th May, 1S95 which states int~r alia : 

" ••• I also noticed a structure being constructed to the 
front and rear of th~ pre- existing dwellins house on Lot 
211 Keswick Track aforesaid. This structur~~ being to 
the front and r~ar of the pre-existing buildine does not 
rest on the common wall betw'-'.on lots 210 r,~;d 211 aforesaid. 11 

It was further her view that covenant No. 7 i:"> :'. S n0w been rendered 

void and of no effect because it toffect were to be gi. ;~n to thie Covenant 



~ 6 -

the present houses themselves being in excess of 4ft. 6 ins. in height 

would be in breach. But, she says if the Court were to find that this 

covenant subsists and further~ if the Court were to find the defendant 

to be in breach, it should also find that the plaintiffs are in breach 

themsel-i1es, they having constructed their verandah and have encroached 

upon the defendant 1 s land by one foot. Interestingly» she submitted 

that covenant No. 7 did not apply to the connnon boundary but related 

to the other three boundaries. She was of the view that this covenant 

contemplated a class of construction which would fit in with fences» 

hedges, trees and plant~. 

In relation to covenant No. 4» she submitted that it would be 

unreasonable to interpret it to mean that where any addition is contem

plated by either party, that party should step in Sft. from the point 

where the houses are joined. 

On the issue of the right to air and light) ¥dss Frankson submitted 

that there was no common law right to them (See Chastey v Aukland) (1849 

Ch 389). Furthermore, she argu~s that that there ic no express covenant 

for them in the instant case. 

She also submitted that there has been inordinate delay and 

acquieecene on the part of the pleintiffs. Affidavit evidence of the 

Defendant revealed that to the front and top, construc~ion was 70% complete 

and 60% complete to the rear. She pointed out that there is evidence 

showing where one-half million dollars have been expcnued to dat~ and 

if the work had not been interrup~ed by an interim injunction in the 

matter, it would have taken come further six months to compl8te. The 

plaintiff she says waited some one year and three months after construction 

started to file the writ of sureillous and to make an application for an 

injunction. These factors she argued, were extr~moly relevant and ought 

to be material when the Court comes to exercise its discr~tion. 
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Finallyp Miss Frankson submitted: 

i) The party who is in breach of a covenant is not entitled to 
eqitable relief agai~~t another party who is committing the 
same breach. 

ii) Where a plaintiff is claiming specific perf orn:,ance of restrictive 
covenants he is not entitled as of right and the Court is obliged 
to consider all the principles governing the exerciGe of its 
equitable jurisdiction. 

iii) The plainti ffs in this case have acted unreasonably, unconscionably 
and are oppresive in their claim against the defendant. Further. 
because the plaintiff c have completed their construction the 
defendant cannot bring a claim against the~. 

iv) The plaintiffs 1 hands are unclean and they ought to be barred 
from eqitable relief in the form of injunction prayed. 

The Law 

In relation to negative covenants, the normal r~medy for breach 

of an express stipulation is an injunction restraining acts in breach 

of it - see Preston and Newson 1 s on nRestrictive Covenant" /th Edn. at 

para. G -01 page 160. In Doherty v Allman (1878) 3 App. Cas 709i Lord 

Cairns said this of a negative covenant at page 719 2 

';If there had been a negative covenants I apprehend according 
to well-settled practice, a court of equity would have no 
discr~tion to ~x~rcise. If parties for valuable consideration, 
with their eyes opens contract that a par cicular thing shall 
not be donep and in ::;=.:. :::h ca::;e the injunction does nothing 
more than give the sanction of the court to that which already 
is the contract between the parties. l t is not then a 
question of the balance of convenience or i nr..onvenience 5 

or of the amount of ~amage or injury - it i3 the specific 
performance~ by the court» of that negati ve bargain which 
the parties have madt: ~ with their eyes o:>Jn~ betweeu them 
selves." 

On the issue of n~gativc covenants David ~~i:.n on 11 Injunctions" 

3rd Edn. states: 

u ••• Such an injunction is described as iacning: 1 as of c0urse', 
but the court~s ultimate discretion r~maino end an injunction 
may be refused on the ground, for l:!Xamplc~ of sharp practic;;! 
by the plaintiff." 
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Findings 

On the basis of the affidavit evidence pr~sented it docs seem 

that there is little or no dicpute on the facts. Both parties have accepted 

the respective titles referre~ to above. The parties have for valuable 

consideration contracted inter alia, that all buildings to be erected shall 

uot be less than Sft. frow adjoining f~aces and no construction of any kind 

of a height of more than four fe8t six inch~s above ~oa<l level shall be erected 

along th\! boundaries at the said land. It is abundantly ~l'=ar that the 

defendant has admitted that h~ is buildiag a structure at the second level and 

the plans which he has exhi~ited indicate that the new ctructure will rise 

above the exioting building and will be adjacent to or linked with the connnon 

wall. I therefore agree with Dr. :f.,arnett that the hc~ ight of the new structure 

hilo been proven without any doubt to be in excess of 4ft. 6 ins. and therefore 

contravenes the negative stipulation of the covenants. I hold that it is 

really not a question as to th.::· balance of convenience or inconvenience. 

F.ather P it should be the specific purformanc1.:: of the ncg~. tive bargain which 

th'-< parties have made betw.-~ · ;11 thetuschres. 

Delay Acquiescence and Breach 

The question which arisGs new for consideration ic whether or not thare 

are grounds for the refusal of c..:1 injunction. B.as t!1c.:r>.: been any inordinate 

d'~lay and/or acquiescene by th::~ plaintiffs? Ar<;; the plaintiffs guilty of 

br·eaching these rtegative convenar.ts themselves and if cu to what cxtont? 

lr'.dss Frankson has submitt~ci that thl! i>laint:b'.fc have waited for 

one year and three months af tc~ c0nstruction started~ tc f ile thci= writ 

and to apply for an injunction. It wa~ therefor~ her view that this type 

of delay and also acquiesce1;.cc c.1 t~ci r part ought tc dr.:ba.r them from tht: 

grant of an injunction. 

The Affidavit evidenc2 o:i th~ plaintiff Dall:oy Gr,~enwood sworn to on 

the 20th April, 1995 reveals t.hai.. ha ~.ad report1.::d thu uz.atlcr to the :National 

Housing Trust and that a l{r. D~Ccsta from ~hat organi&atio11 had visited the 

premisE!s and spoken to the dcf':}Li ant.. It has also be1.:l.I. deposed that ho had 

complained to the St. Catherine Pa:d8h Council a:r·d !) ;; , · .'it, Smikle visited 

the f:Cheme. He further depos~<i t hat: he initiated :;_1. _; , ,:__ pro,.:c:;.:!dings and had 

serv~d the writ of summons on th defor-dan . 
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denied by the plaintiffs. But, does the encroachment constitute a bar 

to the grant of an injunction? I adopt the words of Kekewich J and 

consider this extension trivial. I am of the view that the construction 

ofa verandah would fall within such additions as are contemplated within 

the original approved plans. 

I also accept the plaintiff's evidence that by nature of the 

construction carried on by the defendant, water flows from the new additions 

to the plaintiffs' building and this construction also restricts their 

rieht to light and air. 

Dr, Barnett did opine that the principles of law were very clear 

in their protection of the plaintiffs' proprietary rights and that protec~· 

tion has been given to them by restrictive covenants. For that reason, 

he says the Court will not allow a modification of such covenauts 

especially where the restrictions were imposed. It was further his 

view that there was no excuse for infringing the covenant nor is it a 

ground for modification that the person who seeks to disregard the covenant 

may put his property to a more ~conomic or beneficial use. It made 

no difference that the person in breach has received approval from the 

local authority to build. The Restrictive Covenants (Discharge and 

Modification) Act required a discharge and/or modification of covenants 

before any construction commences •• 

When one looks at the approved plans exhibited by the d~fendant, 

the extent to which construction has reached. and the overall cost that 

the defendant expects it will cost him. I am reminded by the words of 

Jesscs M.R. in Krehl v Burrell (1876} Chan. Div. at page 555 where he 

states inter alia: 

" ••• from the days in which the Bible was 'ir.:itten until 
the present moment, •••• the man of large possessions 
has endeavoured to deprive his neighbour» the man with 
small possessions~ of his property. with or without 
adequate compensation. ti 
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It is therefore my view that the injunction prayed in aid ought 

to be granted until the trial of the action or until further order. 

There shall be costs of this application to the Plaintiffs to be ta.~ed 

if not agreed. 

Certificate for Counsel granted. 

Leave to appeal granted. 


