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R, langrin, Senior ilssistant littorney General and W. Wilvlnu of the Attormey Gencrols

Department for the Defendants.
Originating Summons

Yearing in Chambers on: 14th & 15th May, 1984

Delivered on: 6th June, 1984
JUDGMENT
, Bingham J:

In this matter the plaintiffs formerly Members of the Board.of Management of
the FPerncourt Secondary High School, a Public Educational In-titutior ewned Ly
Government, proceed by way of an originating summons againgt the defendants for
the determination of the following questions:

1. "Whether on a proper interpretation of sections 3,4 and 9
of the Education hLct and Regulations 71,79,80,81,84 of the
Bdvncation Regulations 1980 the action of the Minister of
Education in purporting to revoke the appointments of the
Chairman and Board of Managenent of Ferncourt High School,
Claremont P.0., St. ‘nn is ultra vires her powers in excess
of her lawful authority and therefore null end void.

N

. Whether on a proper interpretation of section 3,4 and 9 of
the BEducation ict and Regulations 71,79,80,81 and 84 of the
Bducation Regulations 1980 the uctlon of the Minister of
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"Bducation in purporting to revoke the appointments of the
second and third named plaintiffs and other Members of the
Board of Management of the Ferncourt High School, Claremont P.C.,
3t, Jnn, who are elected or nominated by orsanisations or grouns
~is ultra vires her powers in excess of her lawfuvl authority and |
therefore null and void.

N

Whether on a proper interpretation of section 3,4 and 9 of the |

Bducation Lct and Regulations 71,79,8C,81,84 of the Education

Regulations 1980 the action of the Minister of Education in \

purporting to appoint an Interim Board of Minagement of the

Ferncourt High School, Clavemont P.C., St. ifnn is ultra vires \
\

her powers in excess of her lawful authority and therefore null
and void.,"

Dependent upon the outcome of these questions certain reliefs are sought nowclo: \

1
"l declaration that the plaintiffs have not had their appointments %
nor the appointments of the other Members of the Board of Manawce-
ments of the Ferncourt High School, Claremont P.O,, St. lnn, law-
fully revoked and that they still remain as Chairman and Members
o ' of the Board of Management of the Ferncourt High School, Claremont,
(N St. inn, l
2. i declaration that the second and third named plaintiffs have not
' had their appointments as Members of the Board of Management off ™o
Ferncourt High School, Claremont, St. .nn, nor the appointmente
hoge members who were elected or nominated by organisations or
groups lawfully revoked and still remain as Members of the Board
of Management of the Ferncourt High School, Claremont, St, fnn, \

+n injunction restraining the Interim Board of Management of tho
Ferncourt High School, Claremont, St. ‘nn, purported to be appointor

by the Minister of Education from pcrforming all or any acts in
rclation to the functions, authority and powers, of the Board of

Management of Ferncourt High School, Clarenont, St., /[nn."

(\JF The facts giving rise to this summons are not in dispute.

ovents leading up to the filing of the suit are as outlined in the affidavit of

srthur Bdmund Barrett sworn to on 16th March, 1984.

The history of thoe ]
This gentleman was appointad \
|
|
|

as Chairman of the Board of Management of the said school for a period of throe wveirs

to expire on 10th March, 1984, |

It appears from the facts that the Ferncourt Hipgh School had been without a g

<T"Winoipal from 1677 since which period four persons have acted in the post,

In September, 1981 the Board was reguested by the Ministry of Education to

ardvertise the post of Principal and submit their recommendations by November 1901

in order to allow the Ministry to expedite the appointnent early in 1982,




The Board acted upon the Ministry's request, advertised the post, held int: i

snd duly forwarded to the Ministry ite recommendations by letter dated 3rd Noveiwo, 1777

2

N

The recommendations were not acted uvpon by the Ministry, but the school comtiix o
to shoﬁ improvenent uvnder the administration of the fcting Principal who had e
recormended to £ill the post. 3
On 4th Lugmst, 1983 the Chairman, llr, Barrett, was summoned by the Ministxy fo
icet with the Permanent Secretary, Mr, Cecil Turner, and the Director of School
Seyvices, Mr, L.L. Goodin,
i 4t this meeting, the Chairman wag informed that the Ministry was unwilling to
accent the Board's recommendstion.
ly a gsubsequent letter dated 11th ‘wgust, 1983 the Chailrman was informed by ‘
letter from the Ministry formally of the decision of tie Teachers' Commission rot
to accept the Board's recommendation., The Board was requested to readvertise i
post and to resubmit new recommendations,
<\; The Board met and reconsidered the matter and took the decision unanimously to
abide by its earlier recomrendations, which view was conveyed to the Ministry b
letter dated 15th September, 1983, |
The next step in this whole senario was that a telegram was sont from the
Ministry directing the Board to readvertise thc post of Principal. This telegamn
was couched in the form of an ultimatum. The telegram was followed up by a formuwld
Kﬂuzletter conveying o similar request to the Poard,
The Board no doubt took the contents of the telegram seriously and met to
consider the Ministry's latest stand and the result wos that a lengthy memorandur:

sirned by the Chairman was forwarded to the Ministry. The memorandum was in th:o

!
i
!
i
!
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. Bowl over the question of the appointmont‘of the Principal of the school,
The Board's lettor was followed by a letteor from the Ministry dated
1mth December, 1983, in which the Board's attention was drawm to the procedurc i
laid down for the appointuent of a Principal of a Secondary Sghool in Schedule B
the Code (Education Regulations 1980 ).
Of this procedure the Board was certainly not ignorant having followed it to
the letter in submitting‘its recomiiendations in Movember 1981 in response to the
_NjMinistry’s carlier requcst for the post to be advertised conveyed to it in
Septenber 1081,
Following upon the Ministry's letter of 15th December, 1983, the Minister 4"
soveht by her letter of 16th January, 1984 to revoke the appointments of the enti:
roord with effect from 1st February, 1984, Her roason for so doing was stated oo

ing the failure of the Board to comnly with the instructions of the Winistry.

k\/; Since the Minister's letter and the filing of the originatings surmons tho nes
life of the Board has now come to an end.

It may be convenient at this stage to makc a few comments

heving regard to her reasons seemed to have hcen the bosg

ag otated in her letter of 16th Januvary, 1984,

s the Board by its conduct complied with the request from the Ministry in

¢ September 1981 and acted within the guidelines s laid down in Schedule B of the

.

Pducation Regulations 1980, the decision of the Hinister in ftaking swvch an extrere

Y

covrsce ag to revoke the appointments of the cntire Board seems on the face of it

harsh and oppressive, .85 Mr, Rattray hes gquite properly observed the Minister as

s in passing upon whe

neture of a strong protest a2t the Ministry's whole conduct in its treatment of i

o1
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ropository of the power had the right to accept or reject the recommendation oi M.

,

. . . o . . N E
Board, and acting upon the advice of the Teachers' Conmission (see 1(d) and (u) i

«lrile,

Schedule B of the Rogulations) she could have quite properly have gonc "over the Mol

[N

Nal

¢f the Board and appointed someone of her own choosing, The Board had an unfoetiow-nd
discretion to make its own sclection and in that regard it could not properly

exercise this discretion by acting upon the direction of any other body irncludirg;
the Minister herself,

It is also of interest to observe that the Schedule in question makes no »ro-—
vision for what is to be the consequence of the Minister's decision being one w'ic
as in this case was contrary to the Board's wishes,

It was this deficiency which created the conflict betweon the Ministér and 4l
Board in an area in which both had the competonce to act in the mapner that they Sil,
The originating summons in this matter was taken ont on 2%rd February, 19004
and the life of thec Board would, but for the Minister s actions, have expired o

1Cth March, 1684 (see affidavit of IL.L. Goodin).

in Interim Board was appointed by the Minister for one wvear as fron
1et February, 1984 to %1st January, 1985. This Board's term was brourht to & re—
nature end after a ﬁere two morths (sco als parasraph 5 of affidavit of L.L. Cocdl 5.

Mr. Rattray has in the light of the aforomertioned stated that the plaintiilc
are no longer pursuing (3) of the reliefs gought,

Hr. Langrin, on the other hand, contends that even if the plaintiffs were
guccessful in their claim the declaration would be meaningless and empty and of
such o nature that the court ought not to grant them,

In this regard one needs to be reminded of the views expressoed by Lord Dor-ing 17,R

in Meade vs London Borough of Harringoy /T§7§7A2,A.E.R. 1016,




"Such o hearing serves a twofold nature:-

Firstly there is the question of costs in event of the
plaintiffs succceding in their clain,

Secondly because it is of importance to all concorned that
he legal position shouvld be ascertained, In cage the sane
hing should happen again next year,"

The need for thore to be a prevention of any such recurrence in event of v
plaintiffs contentions succeeding scems therefore to he of paramount importance ir
this area of the matter. I now turn, thorefore, to a consideration of the guesticns
nosed, The main questions which arise for determination are:-

1. Does the Minister have the power to act in the manner that she did in revol-ir
the appointnents of the entire Bozrd?
2. If she does have such a power is this a discretionary power and if so how

should it be exercisod?

AN

« Did the Minister's powers also apply to cnable her to revoke the appoint

of those members nominated by the special groups or organinsations without comsualii-~
tion?

4,  VWas the Interim Board avpointed by the Minister rroperly constituted?

The ireuments

Mr, Rattray for the plaintiffs has submitted that -
1 The Minister in revoking the apvointments of the entire Board sousht to
erereise her statutory powers under reculation 79(3) of the Bducation Resulaticns 1077,
The particular rogulation gave the Minister a discretion to revoke such appoint—»is,
2. It is c¢lear from the facts thet in so acting the Minister did not act in
accordance with the mondatory requirem:nts of the regulations in that ahe did e

consult ‘any of the various organisations or groups who were respongible for nciir. .l
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e special appointees ¢n the Board,

3. Upon o proper reading of the Education wct and Regulations, in particular
agoetions 3 and 9 of the iLct and regulation 71 it dis clear that =

(i) Te Monagenent of schools is envisaged as a part of the co~ordirated cduvcoticns !
syaton (scction 3(9) of Act).

(ii) From the facts in this case there is no question of there being a scrious

failure in the working of the cducational institution at Ferncourt which would on

the Winister to seek to exercise her statulory powers wnmder section 9(3) of the .nt,
(iii) The Minister as the repository of tke power to appoint a Principal covld ':-r
gone over the Board and appointed a Principal,

(iv) The Board was ontitled to stand by its recormendetions,

4, The scope ond purpose of the Let is the establishment and provision of & nranes

avatem of education in Jamnica and the creation of School Boards iz central to "7 ¢
TUrPose.
iy

D The relevant regulations to be exanined in relation to the constitution of thoe
particular Board is regulation 71. This regulation has to be examined in the 1: *%
of the provisions of section 9 of the .ct.

6. Regulation 71 envisages the participation of th@kontire comrumity in the oduc.~
tional system of the countryl The idea being that the community should be involvaed

in the educational process of an area so as to rive the members some feeling of
cormitment in the affairs of the educational institution.

7. Resulation 79(3) iz of importance in determining the first three questions posced.
M1

his regulation from the marner in vhich it is framed i1poses a discretionary power

wnd not an imperative direction or a mandatory one,
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Having rcezard to the scope and nurvosce of the Iducation dct and the

Rerulations 1980, if his subniscion in this regord is right, thoen the tlanket

ioriesal of the entire Board was contrary to the spirit of the iLct and Regulatiounrn,

In any cvent the actions of the Board were not improper as it cculd not

nroperly act upon the directions of any other Body. There was o discretionary

nower in the Board to recommend someone to f£ill the wnost of Princinal. The Mirds

wes free to accept or reject this recommendotion., The revocation of the entire
Board by the linister disakled her from properly cxercising her discretion im
rclation to cach member,

8. Insofar as the Interinm Poard wasm concerned as such Boards are now regulatad
the Bducation Regulations 1980, the Board appointed by the Minister was clearly

lavfully constituted as it congisted of only five wembers,

The court's attontion was also directed by MHr., Battray to several authorit:

bt for the purpose of this Judgment I shall draw reforence to the following:-

Podfield vs Ministry of sgriculture Figheries ond Foods /1968] A aelB R, 6L

Congreve vs_Hone Office</?§7é7 1 4.B.R. 69

LY

Neode vs London Borowsh of. Farrinzey /1979/.2 iaE.R._1016.

Mr. langrin for the dcfendants when his turn canc

e
)

iz arguments in tho main to

made on behalf of the plaintiffs sought to confine

interpretation of regulation 71 and 79(3) of the rolevent regulations being conticooid,

The question of the Locus Standi of the plaintiffs was

thate~

1. Lssuning that there was the busis Tor any of the plaintiffs proceeding to T

also raised. He corte

0
o

to reply to the subnisscionu

- {:1‘

Iels]
LR

the action the question which will avise in relation to then is whether the provision



in resulation 79(3) a8 to consultation is directory or mendatery. If the fornew

thon the Minister's ccet would have been valid, If the latter then he concecods 420

the act would be invalid,

)

2 In congsidering whether the Minister's exercise of her power to revoke wan
nroperly exercised one has to look at the wording of the particular reguloticon, i
submitted that the words irmported 2 wide discretion to the Minister. He also dvow

rofeorence to section 77 and 93(1) of the Congtitution of Jumcica with resrards to

the Minister's power under the two sections.

In this regard he further subnitted that it wae the Minister charged with
responsibility for Bducation who wos in charge and not the Board. Vhere there i
2 conflict between the Minister and the Board the Mirister hag the final say,

not

%, It ig/for the court to substitute its opinion on what the court comsiders to 1o
cxpediont but to consider and ascertain whether there was any foctusl basis on vhich
the Minister could have exercised hor diccretion in coming to the conclusion thit

it was expedient for her to remove the Board,

A, Vhen onc exanines the affidavit of ¥r, L.L. Goodin it discloses the basis uion
which the Minister acted, The Minister's letter of revocation has also siven o

reason for her acting os che did.

5. When the whole tenor of the lettors written by the Choirman of the Board,
Mr, 4.B. Barrett, were considered this suggests that there was a deadlock betwec:
the Minigter and the Board. The question arises therefore as to who was to be
satisfied? Clearly it wag the Minister who has to be satisfied.

The Board here clearly was refusing to follow the directions of the Minister thon

the proper renedy for the Boardwas on appeal to the Blectorate, not to the court.

R



the Regulations directed the Board of the Ferncourt High School

- 10 =
6 There is nothing here to indicate that the Minister acted in bad faith,

whimzically or capriciously.

T Ingofar as the Interin Board was concerned the Minister exercised her potnsi

wnder section 9 of Let in cetting up this Board. This section is inconsistent

with the provisions under regulation 71. This being so the det prevails Th

Se e
Minister therefore had authority under section 9 of iLct to appoint a Board of ot

lenot three persons., The Interim Board which consisted of five persons was there-

fore o valid one.

The Law

e Ar LAY

The Law as to the exercise by a Mirister or Statutory Body of what is hore

clearly o discretionary power vested in thce Minister is by now well settled,

The principles fto be applied as rogard the reviow of discretionary powers

hove been summarised by Professor DeSmith in his Judicial Review of idminigtratbi

schions 2nd Edition at page 271 where the learned author states:-

"The relevant principles formulated by the courts nay be
broadly summarised as follows, The authority in which
o discretion is vested can be compelled to exercise that
discretion, but not to execrcise it in any particular
namer, In general, a discretion must be exercised

only by the authority to which it is comnitted. That
authority nust not act under the dictotion of anothor
body. or disable itself from exercising o

"OLL, Adscretion in
each individual case..

T .

In the purported exercise of its discretion it rust not
do what it has been forbidden to do, nor nust it do what
it hag not been authorised to do., It nust act in good
faith, Must have regoard to 211 relevant considerations
and must disregard 211l irrelevent considerations, nuct
not geek to nromote purpeses alien to the letter or
apirit of the legislation that gives it power to act, and
nuwst not act arbitrarily or capriciously.”

(Underlines mine)

The procedure laid down for the appointment of 2 Principal in Schedule B o

in exercise of ito




properly have becn aglked to reconsider and resubnit its

- 11 -

Aincrction to select the applicants whoi they considoered acceptable for appointr it

¢ decision having been taken by the Teachers' Comnission, also acting in theiw

owvn discretion not to forward 2 recomrmendation to the Minister, the Winister um

the Congtitutional iluthority had a right to request the Board to reconsider the

natteor (see gsection 32 of the Congtitution of Jmmuica).

It is contended by Mr, Lengrin ond conceeded by Mr, Rattray that fthe powars

vested in the Governor General in similar circumstances would apply by analogy to

-
2

Minister where he ccted on the recommendetion of an Jdvisory Body.
Section 32 (2) of the Constitution provides that:-

32(2)

Mhere the Governor Genernl is directed o exercigse any function
on recomnendation of any person or authority, he shall cxerciso
that function in accordance with zuch recommendation,"

Provided that:i-

"before he acts in accordance therewith, he nay ir his
discretion, once refer that recommendation bhack for

reconsideration by the person or authority concerned
and

(1) if that person or authority having reconsidered the
original recommendation under the preceeding paragraph
substitutes therefor a different recommendation, the
provisions of this subsection shall apply to that
different rccommendation.™

It can be scen from the above provision that it leaves the discretionary

nowver in the recommending authority free and unfettered,

On an exanination of the facts in this cose, however, the request containoed in

the Ministry's letter of 11th lugust, 1983 addressed to the Chairmen of the Bonwd

waz one "asking the Board to_reconsider the matter and to_subnit o new recomiing

(Underlines nine)

This request was clearly outcide of the Minister's powers. The Board could

reconnendation, but by
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requesting o

recormendation,

It io my contention that to allow the Minister to do so would T«

2

new recontendation what the Mirnisteor sought to do was to tell the

Sonrd thet having reconsidered the matter it could not resubnit the original

[

to place & fetter on the Board's discretion to malke their owm selection and thin

an ares where the Board could not properly act upon the dictation of another bLody

including the Minister,

When the Board having net therefore to reconsider the matter took the decisia.

to stand by their originsl recomnendation they were clearly acting within thoeir

-
Vs

kw Sopowers,

The Minister as the responsible authority could have gone over the heads of

the Board and made her own appointment.

to revoke the appointments of the entire Boaxd,

It has been the contention of Mr., Rottray ond concceded by Mr, Langrin thot

there is no Ministerial power which is unfettercd.

nore liberally exercised.

L v nitted that where the discretion is a statutory onc the power of review is,

This ghe did not do but choosed instca”

Mr. Rattray has further sub-

howesre

The power under which the Minister acted gave to her what was clearly 2 very

wide discretion, The provision reads:-—

79(3)

The Minister may at any time revolke the appointment of

any nenber of a Board if he thinks it expedient, hut
where hc intends to revoke the appointpent of a cember

vhe vas eleoted or noninated by an orgapisction or
group, he shall consult with_the orsepisation or aroup,

ey

<‘ as, the cose pay be before he revokes such appointment.”

(Undorlining mine).

Llthough the regulation refers to the revocation
it iz clear from the Interpretation iect that when the

tion of the particular provision it would include the

of any umenber of the Boand,
Lct ig applied to a consirue-

plural and therefore the

?

4
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nower given to the Minister would be one in which she was empowered to revole thoe

appointnent of the cntire Board.

The regulation, howeover, makes o cle

r distinction between a goneral exeornin
by the Minister of her powera and a particular cxercige vwhen it is applied in
revoking the appointments of Board Members who were appointed on the nomination o

the special organisations or groups. Upon any reading of this provision it apperis

to me that Parliament iz here by this procedural requirenent, spelling out in the

clearest possible manrer that consultation of those bodies iz a precondition on

the Minister's lawful exercise of her povers to revoke the appointient of those

~enbers.,

The section does not contain the words of a pcrmissive nature that she may

concult with these grouwms, & situation which would leave the question as being one
for t he Minister to determine whother she did so or not, btut states that she chall
1o so, a sitvation which ig clearly in the naturc of an irperative direction to thc
Minister. These words coning after words inporting such a wide discretionary pAVGT

to the Minister lends force to any contention for mendatory interpretation to bo

nut upon the requirement for congultation.

Despite this, however, Mr. Langrin contends that the mrovision ap to consulio-
tion is to be looked at as directory only and accordingly it had only to be substoii-
tially performed to be valid. . distinction has to ke drawn between statutes crect-~
ing public duties and those creating private duties., The argunent being that the
former are directory only whercas those of the latter are randatory,

The auvthorities, however, cstablish that in the absence of an express provision

the intention of the Legislature is to be ascertained by weiching the consequoncoes
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of holding a statute to be directory or randatory.

When such an aporoach is adopted it is my contention that for the power of 1l

2

inister to be properly applied and exercised to & provision in which the nearii:
of the words are clear, it had to be used in such a nanner as to achicve the ncorw
wnd object of the regulations., This certainly could not be achicved by a sunmary
diem’ssal of the Board.

When regulation 71 is examined it is to seen that it was Parliament's interticen
to involve a wide cross-section of the school's cormunity in the educational pro-

cecs by the manner in which Boards of Management of Secondary Educational Institu-

tions owned by Government were to be constituted. It is of some significance thrt 1

of the fifteen menmbers which formed the Board, the Minister was directly resnonsillu

for the nomination of four persons and thoese gpecicl intcrest groups for the rov.irtor,
Having regard to nmy interpretation of regulation 79(3) when exenined in tho

light of how such Boards of Managenent arc constituted under regulation 71 thar to

a1low for the Honourable Minister to act on the facts in this case in carrying cvt

o blanket revocation of the entire Board would in ry humble opinion be entirely

agninst the whole sPirit.and purpose of the regulations which has as its nain

objective, not only, the interest of the schocl's community being maintained by the

appaintnent of the nominees of certain intercst groups on the Board, but that Lolore

nsuch an extreme course as the revocation of the appointment of their representatives |

was resorted to that the opportunity be afforded them to give them a hearing in
order to escertain their wishes by means of consultation,

Having resard to regulations 71 and 79(3) then those provisions are exanined

together in the licht of what is the intention of the legislature as set out ir the
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Cote I agrece with Mr, Rattray's contention that the mammer of the Minister's cxoveine

P

of her power to revoke the entire Boord and in so doing, an act which precluded

"rorn fulfilling the nandatory requirements of 79(3) ag regardsg consultation, wan

clearly an improper and excessive exercise of those powers. VWhat was the effect o

~h

the Minister's actions therefore? Quite obviously as she had o wide discretiona
povwer to revoke the appointments of four nembers including the Chairman "at anyticce
without consultation wherc she thousht it cxpedient so to do,"™ one's power of rovios
i% here linited to looking at the nanrer of her excreisce of these powers, In oan
area where che had the discretion to rovole she is the beat judge as to whether or
not such actions were necessary., MNoreover, having rcgard to the actions of the
Chairman and the Board generally in refusing to comply with the Minister's reoquest
to readvertise the post, this certainly nade the relationship betwoen the Chaimmon
“nd the other thrce noninecs who were appointed by the Minister =nd $1ht Minister
herself untenable,

The Minister no doubt mey have seon the actions of the entire Board lead by ito
Chairnman, her own noninee, ag a breach of thc confidence which one would expect to-
repoae between a Minister and a Board for which she had the vltinate public

reosponsibility.

'The situation here ma s 3 ourmed  ug ref erence to a statement i
The situat I best be sumned up by reference to a gtatement in

3rd Edition, Halsburys law of DBneland, Volume 30 Paragraph 1326 under the swbheading,

"non interferemce with the exorcisc of discretionary powers."

"Where a Minister of the Crown Yefore pursuing a particular
course of action is required to "have reacsonatle cause to
believe® certain natters, it ig net the function of the
courts to act as a Court of «ppeal from the decision made
in his discretion by the Minister provided tho decision was
nade in good faith.

U
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"The courts will neither enquire into the grounds for the
Minister's belief nor concider whether there were or were
not grounds on which such belief could reasonably be held,

Sinilarly where Minister's or otherd ore enjoined to be
"satigficd thot it is requisite," gatisfied after consul-
toation thot it is exmedicnt in the notional interest" or
"satisficd thet in the public interest it is neccssary or
expedient," before teking o particular course of action,
the potter is one of opinion ond the policy as to which
the Minister, agoin agsuning that he acte bona fide, ig
the solc judge,™

(Uhdorlining mine).

It appears thet having regard to the wording of regulntion 79(3) as to the
nature and extent of the powers given to the Minister the statenont referred to
applies with equal force to the fuctes hefore me to rovoke the appoininent of four
nenbers of the Board including the Chiirnan,

On the basis that recasonable grounds did exist, due to the refusal of the

Chrirman ond the Board gencrally to readvertise the post of Principal; for tho

Hinister to exercise her powers to revoke the appointrnent of those persons norincted

Iy her I would hold thet her actions in this regord operated to effect o revécmtiun
of the appointment of those persons but anounted to an erroncous and invalid
crercise of her powers insofar es it sought to revoke the appointment of thosc
nembers nominated by the specicl organisations and groups ag provided for under
resulation 71, These persons therefore remained as Members of the Board until the
lifec of the Board endcd on 10th March, 1984.

Was the Interim Board properly constituted? The answer to this question io
dopendent upon an exaninetion of section 9 of the act nnd Regulation 71 of the Cole.

Section 9 nakes very interesting rendin

o -

9(1) "Bvery public educational institution shall be administered
(a) by a Board of Managers or a Board of Govornors either

of which shall conzigts of not less than three pcrsong

anpointed in the prescribed manner and shall have cuch

ey ¢ N e A e . M it s e
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"nowers and duties as mey be prescribed; or (v) where the
Minister so directs, in accordance with the provigions of
a schene approved by the Winister,

3\ I} I3 -
(2) Bvery scheme which nrovides for the menagerent of a public
educational institution shell contain nrovisions for the
constitution, vowers and dutoes of & Toard of Managers or a

Booerd of Governors for the educational inctitution to which
the schenc relates."

The particular section @llowed for a Board of at leact three persons, It in
therefore contended by Mr, Langrin that ag the Interinm Board consisted of five

neraons 1t was in kecping with the powers of the Minister vnder section 9 of il ..oi

IRV

On a careful rcading of 9(1)(p) however, it is 1y contentior that the Lductiion

Regulations 1980 when cxamined is to be seen as being o comprehensive scheme for o

ranagonent and conduct of secondary educational institutions approved by the Miriot.-

Section 43(1) of the Dducation Lct provides s~

"The Minister rnay make rosulationg generally for the
proper carrying out of the purposcs snd provisions

of this lct and in poarticular without prcjudice to

the generality of the foregoing may make rogulations -

1
Yl

(2) for the menagenent ~nd conduct of public educational
institutions."

The 1980 Regulations comnnonly referred to ag the Lducation Code was prescriled
ag part of a now deal for education throughout the Island., Regulation 71 wao 4he
provision to which the Minister resorted in setting up the original Board ond
vrovides for a Board of some fiftcen percons,

71(2) provides that "the quorun shall be seven and shall include the Cheirvin

or Vice Chairman,”

If thercfore Regulation 71 waz intended to governm the nanner in which "evorr

secondary educational institution owned by Government shall be adninistered" it

L\

would follow that having regard to the clear nondatory requircnment of the sectien

it may therefore be contended that the Board of Management of such institutions




newr intended by Parliament to conform with the particular requirement of the
rerulotions as prescribed certainly from and after 1st March, 1981 when the Cole
cone inte force,

Section 9(1)(&) thereforc ig when cxanined in the light of Regulation 71 of

the Code not as Mr. Langrin contends inconzsistent with the orovision in the remulo-

tions. Moreover, Regulation 71 relates to the Board of Monagement of "Sccond::
Sducntional Institutions owned by Government" a body in name and character for
reroved from the Board of "Public Iducational Institutions" provided for undor
section 9 of the Act.

It is my opinion, therefore, that in constituting the Interim Board consistir
o

ol

five persons the Minister was not cceting in conformity with the mandatory

arocedural regquirements a2s set out in Repulation 71 and her actions in this roo

vao an invalid exercise of her powers under Regulation 71, This ouestion theroforoe
hao to be answered in the affimative,

It is of note that the life of this Interim Board hag now been prematurely
terminated by the Minister after being in existence for o merc two months and
~ttenpts are now being nade to reconstitute o proper Board in conformity with
Rogulation 71, It seems therefore thot in the final analysis good scenge has now
teern nllowed to prevoil,

Mr, Langrin has also sought to challenge the jurisdiction of the court to
granting the declarations sought.

It is without question that section 239 of the Judicoturc (Civil) Procedwrc

Code nakes ample wrovision for such relief to he granted.

~
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The nature of the renedy was fully considered by the Court of ippenl in

Civil fppenl Nos. 46 & A7/80, The ittorney Generel for. Jameics

YOl N e

Donald Thompson. Korr Je.i. at page 10 of the Judgnent snrid in guoting fron

Doduith's Judicinl Review of Adnmindsfroddve Jetdions 2nd. 2difion poge A94.

".. declaratory judgnent differs from other judicisl orders

in that it declares the low without vpronouncing any sanction
directed against the defendant,”

He then rightly obscrved thet:
"This court has not baeon wnnindful of the usefulness

of declaratory judgnments in deternination of questions
of law of general public inportance."

|
Hor ought the court for that matter to be concermed as to the likely conoeguoncor

that such a relief if granted nay have for the defendants as Mr. Langrin contoerdr,

If the Minister has erred in the nanner of the exercise of her statutory powers Lo

she 18 clearly not »nlaced in any gpecial position as distinct from cny other puilic
official or statutory avthority as ought to preclude the court from gronting tho

rcliefs sought.

Surpary of inswers to Question Posed

1, Yes insofar as those nenbers who were special oppointees on the Board,

o Yes

% Yes
prayed for in
Declarations granted to the 2nd and 3rd pleintiffs ~n (1) and (2) of the

CuLd

Summons. Costs to the 2nd =nd 3rd plaintiffs to be agrced or taxed, 1

Yo order ss to costs against 1st pleaintiff, Certificate for Counsecl.

Judge

|
|
\
!
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