IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON L&YW

SUIT NC. C.L. G.188/1835

BETWEEN GUYANA REFRIGERATORS PLAINTIFF

A N D WEST INDIES SYNTHETICS LIMITED DEFENDANT

D, Morrisson Q.C., and G. McBean for Plaintiff

D. Goffe Q.C., and M. Henry for Defendant.

HEARD: 18th, 1%th, 20th, 2ist, 22nd,
28th September, 1995, 5th
October, 18%5 and 20th March,
1957,

Ellis, J.

The plaintiff claims damages for breach of contract for the
manufacture and deliverv of goods by the defendant at the plaintiff's
reguest,

The evidence discloses that orders were placed by the plaintiff
in February, 1983 (the first order} and in September, 1983 {(second
and third orderc). The first order was numbered 001530, the second
order 001558 and the third 00159.

The issues in relation to the first order put simply are:

{a) Wnat were the agreed terms of payment
for the gcods and when were they agreed.,

{b} What was the agreed time for delivery.

{c) Were any of the goods supplied defective
as to gquality or description,.

In relation to the second and third orders the issues are:

fa) Were the goods delivered within a
reasonahle time?

(L) What was the currency payments?
{c) Did failure to deliver goods on time
result in the plaintiff having to pay
more for the goods becuase of devaluation.
I will deal with the first order 001530. Mr. McBean for the
plaintiff submitted that Caricom Invoices dated 3rd August, 1983
and 1lth November, 1983 recited the terms of payment to be “C and F

Sight Draft.” He said the witness Brassington gave evidence that



those terms were agreed in April, 1983.
He did say in his submission that alternative terms of payment
were proposed by the defendant in Dacember, 1982 but went on to say
that that alternative was rejected by the plaintiff in Janvary, 1983
as evidenced by lettsr of 10th Januwary, 1983. Morsover, Mr. McBean
said that the defendant's proposal of a 120 days open account subject
to Bank of Guyana's approval was agreed when the Bank approved it in
April, 1%83.
gince tha defendant commenced production of the goods by the end
of April, 1983, he would not have done so 1f payment arrangements
were not settied.
Mr. Goffe on his part, has not really disputed the history of
the correspondence between the parties. What he has said is it was
not until August, 1983 that the defendant felt comfortable to ship the
goods produced although all the terms of the contract were not completed
T find that the submission of the plaintiff op this issue is
sound. I say so for this reason. The defendant an experisno .= oy ners
man did not embark upon the manufacture and shipment cf gocds to the

plaintiff in order to be charitablie. He did su because he was satis-

(0

fied with the terms of payment for those goods which I find wers agreed

from April, 1983.

)

i

The arrangements for paying for the goods were between the defen-

{

dant and the plaintiff. The fact that Homelectric should be the
conduit of that payment was a matter between Homeleclrix and the plain-
tiff.

On a consideration of the evidence I do not find that there was
any expressed time for delivery. The document at page 5 of the agreed
bundle of documents speaks to delivery being within six weeks from
receipt of latter of credit. That document cannot evidence any
expressed time for delivery in that no letter of credit was sent and it
was dated 18th February, 1983 well befocre the terms of payment were
agreed.,

There being no expressed time for delivery of the goods they must
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be delivered within a reasonable time. B#Mr. Goffe submitted that
what is a reasonable time is a gusstion of fact discernable fyom
considering 21l ths circumstances. He contended that the goods were
shipped within a reasonable time considering the long time the plain-
tiff took to finalize terms of payment. This date on defendant’s case
was lst August, 1983,

That submission as to the date ist August, 13983 is untenable
cince T have found the terms of payment were agread in April, 1983.

Mr. McBean agreed that if the terms of payment were agreed to
in April, 1983 a reasonable delivery time would have been at mid
June, 1%$83. On the evidence delivery was in two tranchas; one in
September and the cther in November, 1983. That manner of delivery
ne said, breachad the contract, being in contravention of 8. 31 ({1}
of The Sale of Goods Act.

The plaintiff waived his right to reject the delivery by accept -
ing the goods.

T therefore find on the evidence and a consideration or e.en-
dant's submission that the goocds wera not shipped witidn a rzazcnalles
time. Nothing from that finding aveils the plaintiff since ho waived
his right to reject the goods.

Were There Defective Goods Shipped To The Plaintifr?

Brassington for the plaintiff stated that plastic sheets which
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were received in September, 13983 were ective. He said that they

were uneven in the thickness and hzd hilisterad surfaces. Thos:
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defects inhibited the use of the goods for the manufacture of regrig-
erators.

The defendant’s agent R.S. Lopes inspected the defactive goods

)

at the plaintiff's factory. He confirmed the inspection and defects

C

in a letter to the plaintiffs dated February 8, 1984 {Exhibit 15}.

At that date, in a total of 259 prices of goods 142 were defective.
Mr. Lopes in his letter reguested 2 final count of defective

sheets from the piaintiff, That final ccunt was delivered in a

letter of 13th iarch, 1984 {Exhibkit 158}. In a total of 125G pieces



of goods 513 were defective.

¥Mr., McBean argued that the deferndant wmade no denial that the
plastic sheets had defects. The defendant he said only scught to
explain the plaintiff’s problem with the plastic sheets as due to
plaintiffs faulty heating procz=ss.

In addition to the evidence of defects in the goods the plaintiff
argued that the goods were s0ld by description. The goods he said

did not correspond with the description.

The plaintiff thereiocre asked the court to find that goods were
defective and did not meet the description.

There is no doubt in my mind that there were defective plastic
sheets in the shipment and I so find. I reject the defendant’s
contention that the plaintiff's heating process caused defeacts in the
plastic sheets.

Section 1% of The Sale of Goods Act Joes not provide for an

implied warranty as to the gquality or fitness of gcods supplied, Zor

=

any particular purpose.

A

There is however, exceptions in the section. The or2 which seens

h
to be applicable here is this:

{a} “wthere the buvyer, expresslily or by
implicaticn makes known to the
seller the particular purpose feor
which the goods are reguired, s0
as toc show thzat ths buyer relies
on the seller®s skill or judgment
P of s T8 f I I = B R |
implied conditicon that the goods

shall be reascnably fit for such

PUYDOSECscoesaoocooosoocoososossss
I £ind that the plaintiff’s contention that the defective goods
did not make for their use for the prrticular purpose which on the
evidence was known to the defendant.
The guestion is what was the guantity of defective goods?
The plaintiff submitted a total of 2,282 sheets of plasztic as
being defective. The defendant contends for not more than 512 sheets.

I have seen no evidence, other ‘han Ex. 16, which speaks only to



513 defective shsets, not to 2282.
The defendant is therefore correct in its contention for 513
gsheets and I so find.

The Second and Third Crdéer

In determining the first issue under this head, I apply my
reasoning and finding as to delivery of the goods on the first order.
The goods under the above orders were not delivered within a
reasonable time.

In reiation to the second issue, the defendant does not dispute
a payment in Jamaican dollars as submitted by Mr. McBean. Jamaican
dollars is therefore the currency of payment,

At the date of agreement the price of the goods was expressed
in United States Dollars. The then rate of exchange was 1.73J% to
1 U.5.%

The evidence which I accept is that because of late delivery
the plaintiff had to pay more than the stipulated price for tha geods

due to an intervening devaluaticon in Ncvember, 1983
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devaluation, there was introduced what is called +the Caricom iate
of exchange which was 2.253§% to the U.8£.31. That rate was binding
on each member ©f Caricom. The defendant had nothing to do with the

imposition of that new rate an
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it had on the plaintiff.
Late delivery did cause the plaintiff te pay more for the goods.
The plaintiff claimed compenrsation.for transportation of goods
from Trinidad to Guyana. The defendant denied that claim and z2id
shipment of the goodé te Trinidad wos on the instruction of the plain-
tiff. In the circumstance he is not responsible for the cost of
transportation to Guyana,

I accept the defendant’s cas
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plaintiff is not entitled to any compensation.
The plaintiffi’s claim for damagss consequent upon loss of sales
due to the defendant’s failure tc deliver on time has not been proved.

In the light of the findings the plaintiff succeeds in his claim for:



{a} damages Lor defective goods:
{b} repayment of money paid over

the stipulated price because
of a devaluation which was
avoidablse if defendant had
delivered the goods within
reasonable time.

At}

In relation to {2) above, I hove found that 513 plastic sheoets
were defective. The =agreed price was U.5.%2.25 per pound. The
plaintiff gave no evidence of the weight of aach sheet and I am there-
fore unable to ascertain the weight of the 513 sheets. However, the
plaintiff is entitied to the weight of 513 sheets at U.S5.%2.25 per
pound.

As to (b} of the findings, the plaintiff claims an amcunt of
J$248,984.63 as the amount overpaid,

The plaintiff is awarded that amount as damages.

Judgment for the plaintiff with costs to be agreed cr tazed.



