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IN THE SUPREME COURT OF JUDICATURE OF JAWAICA ~~ = Iy s
IN COMMON LAW ia“;“ -

SUIT Wo. C.L. H. 047 of 1959

BETHEEN RAYMOND HADEED PLATHTIFF

AWD DONOVAN CRAWFGRD FIRST DEFENDANT

AND , KENNETE SHERWCOD SECOND DEFEMDANT

AND WEVILLE ROCHE THIRD DEFENDART
AND KENNETH BROWN FOURTH DEFENDANT ii
AND CENTURY WATIONAL BANK FIFTZ DEFENDANT

Dr. L. Barnett and 4. Dabdoub for Plaintiff
D. Scharschmidt and Andrew Rattray for ist 3rd and 4th Defendants
W. Chin~fee, (.C., and John Vassell for Zaod Defendant

Miss dillary Phillips and Mrs. Denise Fitson for 5th Lefeudant

Tried: 1lith nMay, L1589

CHESTER OXR J.

JUDGHEHT

#iiss Phillips for the 5th Defendant has taken z preliminary
vbjection that the plaintiff has no locus standi. The Attorneys for
the other defendants support the objection. The objection is now
confined to the summons before nme,

A brief history of the matter is apposite.

The plazintiff as also the Ist and 2nd defendants are shareholiders
and Directors of the 5th defendant, 2 public company carrying on the
business of a Coumercial BSznk.

The 3rd defendant is a Uirector and employee of the company.

Article &1 of the Articles'of Asgociation of tie company provides
that the number of Directors shall be determined by the company in
General meetings frow time to time,and until so determined, shall be
not less than two nor more than seven.

Article 5% gives the Directors power to appoint Directors.

There is a dispute concerning ownership of shares in the company.

On tne Sth March, 1589 the plaintiff cbtained an Injunction
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regtréining iiusson (Jaraica) Ltd., froo trapsferring 30,000 sharses to
any other person then the p].a:i.n‘ciff‘_=

Un the sabe day,; the first defen.ant ob;ained a similsy
Injunction against iusson(Jamaica) Lrd. in respect of 30,600 shares aand
also restrzining dr. Blades z Director frow intexr alia,_partic;pating in
any action ¢alculated to changs the composition of che Bqaxdrofdﬁirectors
before the registration of the shares in the name_pf thie £first Jdefendant.

On the 14th March, 1589, the Directors with the exception of
Mr. Blades; at & meetiug of the Board, purportel to elact the fourth
defendant, Mr. Erown to the Board szﬁir5c£brs snd removed Hr. Henvicgues
as Cnzirzan and appointed the first defendanﬁ, Mr. Crawford im his stead.

The plaintiff alleges that no notices were ziven of the imtzution te ozke

The basis of the objection is  that the plaintiff’s case dows |

not fall within ony of the exceptions to the rule in Foss v Harbotilc.

it was subundtted that the plaintiff does not clain ap
infringenent of a personzl righi, doez nct allege & fraud on the minority
by the majority, the acts couplained of ars not ultre vires tuz company,
the action wag not & <derivative action aﬁd:that the company was ths
proper plointiff,

The umatters complained of viz, the zicection of a Diresztor zad
replacement of the Chairmen were provideld for in the Article auld even iZ
deize in au irregular nanner, werz m@atfers of internal administration.

Dr. Barnett subuitted that the plaintiff wus not precluded froo

bringing the acticn. The rule in Foss v hzrbottle has been subjected

to qualifications, expanding éxceptibns aﬁd“;;;;fmatians.

If the action taken constitﬁtés an zbuse of power or iz not in
the bona fide interest of the cémpany, oj 1eads to a situation im which
the justice reguires, a sharehclider ;aﬁ‘éeék the assistence of tae Courg.

In the instant casa the plaintiff sought relief on the basis of
bad faith, ioproper motive, breach of the company's regulations avd of his

contracteal rights as a member. He submitted that the plaintiff had a

persomal claim as well as a right to bring a derivative acticm.



Several authorities were cited and reference made to various
text books, all of which I have considered.

In this case, the plaintiff has no persoﬁal right which he seeks

¢

to vindiﬁate, He himself has not been removed as a Director nor does
he allege that he suffered any loss as a result of the actiomns of the
birectors.

The dictum of James3 L.J. in MacDougall Vo Gardiner 1675

1 Ch 13 at 22 is applicable to this case -

“"Everything in this biil. as far as I can see,
if iz is wrong is a wrong to the compauy,
because every meeting that it called wust be
for some purpose or other -~ it must be for the
purpcse of doing oz undoing something which is
gupposed to accrue for the benefir of the
COMpany. Wnether it ought to have been done,
or cugint ot to have been domes, depends upon
whether it is for the good of the company it
should have been dome; or for the good of the
compeny it should snot have been donei and,
putting aside ail iliegality on the part of
the majority, it is for the company o determine
vhether it is for the good of the company that
the thing should be done, or should not be
done, or left umnmoticed.

The whole question comes back to a guestion

of internal managementi that is to say, whether
the meeting ought or ought not to be held in a

particular way, whether the directors ought

or ought mnot to have sanctioned certein proceed-
ings which they are about to sanction, whether
one director ought or ocught not to be removed,
and whether emother divector ought or oughti hnot
to have bezen appointed.”

The learned authors of Palmer's Company Law, 24th Ed. state at
ar par. 65-13.

"There are dictz in the cases from the earliest
times that there may be a further exception

of a very general naturs to the rule in Foss v
Harbottle, mnamely that the rule will be relaxed
where the interests of justice so require.

This sypgested exception seems to have been
made the basis of the decision of Vinmelott J.
in Providential Assurance Co. Ltd. v Hewman
Industries (No. 2) but the Court of: Appeal in
that case stated (dn 2 diciur since the suit
vas no longer & derivative one) that "it was no:
convinced that this exception is a practical
test.”
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I decline to apply this test to the instant case,
The plaintiff has failed to establish  that the action

falls within the pyoper boundaries of the exception to the gule in Foss

v Harbottle.

“.——'_—'-‘-_"M

The ﬁreliminary objection is upheld and the summons Jismissed.

Costs to defendants, Certificates for Counsel,

Leave to Appeal granted.
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