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foril 305 Mey 1-4, 2, 10, 18, 1964;
and November 12 19285,
before Parn=il, J. theve was a nsolidaticn

In a4 trial
of two actions:

(i)

Sult No. C.L. P033 of 1874 -
Fadlinsteon Comstruction Company
(thu contractor) and the Casillia

ent Limited (the employer/reswvond
for moneys due under a building co
for breach of a termination agre
in relation to the said contyract and
counter-ciaim by the employer for !
of contract and

L6
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(ii) 3uit We., C.L. £257 of 1975 between the
employer "nd the appellants and one
Earl Richards as crchitect, quantity
surveyor and enginecr, r,aﬁ\CtLV 1y for
breach of their duty <n1 nf their coniracts
of cmployment in respect of the housing
develonment proiect the subject of the
contract Dbotw: the enployer and contractor
and counter-claims by Massop and Richards for
amounts duc for worlk done.

et o trial lasting forty-zight days and cxtending cover

5, Pernell, J. found for the respondent in both actions:

In (1) ebeve, judgment on clain and countev-
claim -~ and the counter-claim for 7§4 )
together with contribution for breach o
main contract’ awounting to §99,6£5.59, and
cn {(ii) above, judgment on Cl?im 1m1ahly and
severally for $115,75U less the total fees
properly payabls immediately prior to the
start of the construction such fees to be
assessad by ¢ judee if not agreed.

]

the judement in (1i) above that Goldson, Barrett, Johnson
Surveyers) and Massoo (frchitcct) appealcd.

Casilla Develeopment Limited was a family affair.

nard, his wife snd fwo scns were the Directors and

rs, George Bernard being Hanaging Director. The Company
red on August 3, 197Z2. GShortiy before the Comwany

4, Georpge Bernard had 2 discussion with Massco concerniag

to erect an avartment comnlex on a site on bermitape Kead,

and his desire to have him as architect for <he nroject.

¢y visiting the site, by letter dated July 30, 1872,

%

kis agreement to be the architect and set out thorein his

conditions of scrvice and thosc wevre formally accepted

Among the conditions was that the architoctural

hould be complemented by commissioning an apnroved
sngineer and quantity surveyor., By letter dated

t, 1272 an offer was made by the resuondent to and

accented by the Firm of Tuantity Surveyors then Goldson, arrett

and Partne

rs hut subscqguently renamed as annearing on tnl Hecords.
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In December 1572, Richards accenited employment with the Company
as structurzl engineer. By the joint endeavours of the cxperts
the prelisinaries including drawinss, plans and specifications
and estimated costs were comwleted. Tenders from construction
contractors were invited. The Company accepted that of

Hadlinston Construction Company Limited who had earlicy snteved

A

into a contract to build a reteiniang wall on the sivo., A full
and formal ouilding contract was executed between the emwloyer
and contractor, Bernard signing on behalf of the caplover and
leadley Fearny, Managing Dirzctor for and on behzlf of the con-
tractor. The contract provided for completion dats Janusry 1674
and at 2 cost of azbout $216,009.90. The aroject was wlagued with

difficulties - cash flow problams with the emplover, scarcity of
¥ t 2 )

T
]
)
C;

certain materials, and incompetence on the nart of the contracter.

Despite an exiension of completion date to March 1974, matters
came to a head with a termination apreement in February 1674,

The learned trial judee with concise clarity outli the
controversy botween the parties and the tactical positions and
nanoeuvres at the trial thus - (vo. 317-8 - Vol. I):

. The c¢ontractor is contending that it
exccuted the contract un to a p@int wien a
mutual termination asreement was entered
inteo. Mr. Feanny iias therefore, clq1n»d -
on behalf of his company - an amount of
nearly $44,020 under the mutual termination
agreement and 2 sum of nearly $27,000 in
relation to work done in build1n, tne stone
retaining wall, In answer to this, the
emnlover has T@]y»t“” the claim on ths ground
that insofar as the apartment comnlex is
conczrned the cconiractor failed to producs
any result in accovdance with proper worwnma
shin and s¥ill. Dangoerous structures woere
ereccted which wouwld reguire a total demolition
of what was crocted. And inscfar as the
retaining wall is concerned, the emploeyer hns
contended that the countractor has failed to
nroduce a result in accordance with drawings
and specifications. A worthless structurc was

rected as a substitute for what was seted.

N

Yi=

There is a counter-claim including a for
the return of nearly $42,000 which wa: o
the contractor for work done and paynm made

in agcordance with valvation certificatss.. oo
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52, The emsloyer waintains that each of the
vrofoessional dafondents (architect,
quantity survevor and engiacer) was
negligent in carryying out the assigruient
allotted and undortaken by cach of them.

There is & cataloene of i

ngalivence imputel acg

There 1s an alleratic

on statements, vovresentations and advice

given to the employer by the vrofessiornal

D

]

advisers, neney was paid to the corntyrctor

and a termination agreement was mad

useless and uncconomical to remair a
remedy. A clain for drmaces is made.

Particulars of saecizl damase are outlincd

3. in answer, each dofendant has denied the
negligence allsysed, The first ond third
defendants Lave counter-claimed for monios

&, Eut
the structures crected wore daugo&xd, 210G

due and owins under the agreement of sceyvicoe

with tre emnloyer. The second defendant

did not file any counter-claim. MNo witness

was called for the svcond defendant. Zoon

vested his case on the evidence piven by
witnessas during the »roccedings., The

ﬁqrti”vlqr cf the counter-cliaim are as shovm

nwruund

First Tefendant

"% of $216,600 beince the original
estimated cost of constructioun:

fmount veczivad to date;
Balance due:

Third Iefendant

1a% $216,200 being the originsl
estimated cost of construction

12% of §$12,100.50 being the
gstimatad cust of construction of
additicnsai rotaining wall

Amount receivad to date:

Balance due:

P -

In the renliy and defence to the cocunter-claiams, the empl

XN

rejected oach of them and has joined issue on the defence

AR )
S 3,960°

by

¢ 2,700

¥ 151.25

raised.’

George Zernard pave evidence of visiting the site in

]

April, 1874 after a heavy breczc end found the walls of

buildings wlown down,

certain

As o result, the resvondent/company sourht the opinicn of

tiattis, nomain, Deckford znd Associates Ltd., Consuliling

Brnoineers,
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and their terns of refevrence were - (p. 186 - Vol. I1):

RN To make a detailed insnection of 211 the
buildings now under construction on the site.

2. List defects
Estimate on

a report with Cost

N 3. Arrange for concrets cores and photogranns
to be taken as nece

They filed a comprebensive vezort and at the trial
Oswald Mattis, Chartered Enginecer gave evidence of his findings
and opinion. His evidence which was accepted by the learned

judge was to the effect that on visual inspection he found the

following amongst other defects - (9.333 - Vol. I):

(2
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Biocks were 1aid badly out f level;

h)

A
A S—

Cold joints seen in the concretes

(]
e

Honey-combing in several arcas:

Bulging and twisting concrete;

—
(e
=
o
«
H
w

pourcd out of line and level;

N ~ 7™ Fama N
L

[
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Concrate poured with paper stuff in th: joints,

s
~3

Van
el N

Concrete poured with cxpossd re-inforcement,

nd swocifications callzd for 37

Drawings 5%
cel bars but 3/8° used instead.”

diameter

[E2 ]
-+ -
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EanN

o As a rvough test he kit a beam with a bit of stecl and the

beam started o crumble. CLore tests were pmade to ascertsin the

strength of the concrete. The core tests produced the following

results ~ (v. 334 - Vol. I):

{1} 20% of the test was of extrerely low

(2} 19% was about 2/3 of the designed strennsth,

1.
¢

(3} 23% was about ; of the designed streongth.

(HEr (%) 30% was about 1/3 of the designed strearih.

i

.~

{5y 17% was zbout 1/& of the designed strength,

13} About 6 cores wers unable to be testad. When
¢ machine went imto the concrete, it started
to crumble.
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"7} The four highes. readings were 24173;
2185 2056 and 1578,

{2€) The four lowest readings were 915; 829;
875 and 220.¢

These tests were well peleow the minimum of 3,000 wsi

A 3. 5

reouired in constructions of this nature and by the terms o

building contrzct. Mattis was of the oninion that the whol
works should be condemned and that the defects referrved to
architect a2t Site Meeting No, 2 held on the Sth of February

¥ &

were minor compared to those he xattis found.

George Lechler, & graduate in Civil Enpgineering and 2

member of Prcfessicnal Tnstitutes here and abroad - corrobo
Mattis as to the noor strenpgth of concrete on the basis of
tests made by him,

Both experts were of thoe copinion that good concretc

improved with age while poor concrete deteriorated. Subscyg

and commsrative tests showed detevricoration. As to thz futu

W
i

the buildings on the site he exonressed

"1 would not guarrel with the view that the
buildings should be demclished. I believe thot

¢

is what should be done. The averags stren

of the § cores taken recently was 1440 which is
ust 48% of the stivulated szcngth, If the
trength is less than $5%, then further testing

@
to b done., Bur this is less than 50% which

a very serious matter.”

e pete rf, Cods

W s

And later - (v. 336 - Vol, 1I}:

“I wersonz2lly would in those bwildings

‘-ut thoy could have

EVeT ivCﬂ”M“Wd that
uultnﬁlOno

11dings be used for

The retaining wall was aiso ndemned by Mattis.
The lecrned trial judge visited the locus in guo and

the course of his judgment obsevved - (m. 338 - Vol I):

Y. ... And an impartial nrnd intal
would condemn cvcry zi dl"f which was constructe
Thc relf-inch carpord Jamaica wino flourishod
in the thirties wh boy, would have
suffersd o nervous his seeiny what was
constructed under ” Tonouse, LDvery

wiseld in guardoed laj

v g 3% . - A
as storing. I would

1R

f the
e

by the

, 1584

rated

core

ucnt

re of
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“rrlo in the bock was broken: almost evoery
direction in the contract documeat was manifestly
igrnored.”

i’z accepted Mattis' opiaion that the state of the buildings
at thet stzge of construction was duz to:
Lack of proper construction »rogramming.

)
{(2) Deficlency of skilled labour on site and/or
control of such labour.

(*) Lack of zdequate sits supervision.
In that regard the learned judge found the site meetings
informative - (pp. 338-9 - Vol. 1):
(1) it iiooonoonocooaannsosononenns

(2) Engineer to be contacted 30 that they wmay be
an inspection before the pouw ing of any coucrete.

(3) Contractor must comnly with contract documont
and all iastructions piven to him by the
tants involved.

(4) All materials uvsed must be of acceptable steondard
in keeping with contract.

N
51
St

A competent foreman or vepresentative aust slwvays
be present on the job.

{6) Job lacked compet=z supervision and nrogramming.
The first question raised by Mr. Daley was relevant to the

nature of the action brought agzirst the agpellants. It was a

question common to both anpeliasnts and Mr. Henriques adooted such

of Mr, Daley’'s argument as was ralevant to Massop and addea his
own contribution. he guestion is relevant, in my viasw, to the
ambit of the duties owed by the apnellants to the reswondent as
well as <o the damages vecoverable,

Mr. Daley submitted thet the action in the instant case was

founded on contract. The z2llsgations as described 1n the pleadings

were in suppert of an action for necligent breach of contract

and not the tert of neslisencs Accordingly, the learned tvial

]

judse errved in law in finding eupressly or by implicaticn that the

quantity suvrveyer was 2 joint tortfeasor. In sunport he reforred

-~

arlesworth on MNecligence (4th Edition) 1962 pavagrapis 1004-

-+
(o]
{
hTﬂ
0

Ui

7
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and to dicta in the following amongst other cases: Bagot v,

I s 1% o

Stevens Scanlon § Co, [16547 3 A1l £.R. p. 577.

Mr, Hanriques submitted that although the actiouns wers
consolidated there were distinot and separate contracts. Suit (i)
above was for breach of contract between employer and building
contractor and the appecllants were nct a party to thai contract;
that on the assumntion that there was an agreement between the

R

respendent and Massop the learned trial judge failed to anpreciate

that the sopellant could only be liable in contract and not in

tort. Eack erpert was under 2 separate contract specifically

Tx

related te his arca of oxperti sgrvices he was sxnected

to provide and zccordingly cou'a only be lisble if

s
oy
()

> employer wstablished a breach of that particular contract.

p—a
-
=
; ad
@
=
c.
4
o

judge thereiore erred in findimg the itihree
experts jointly and severally linble.

Dr. Barnett contended that the claim was ba

ed on

W

both conivact and tort; that iir. Daley’s submission so far es

it sugested that where a profossional man has 2 Juty in centract

he cannot be sued in tort was  inconsistent with nmodern develop-

nents of the law of torts as eryenwmlified in such cases as

Donorhue v. Stevenscon {19321 A.C. 5562 and Hedley Byrne § (v. v. Ltd.

Wis

Haller & Partners Ltd. [1964] A.C. 465, The duty in tort, which

arises geitsrally is fixed by the law and not by the contract of
the parties so that if the ceatract has no limitatioun = pavty

is not exemnt from the general law Dy the mere fact ihat thore

o

is 2 contract. In this regard he referred to Sutcliffs Thackrah

V.
[19741 2 W.L.R. 295, Esso Petvoleun Co. Ltd. v, lavdon {19741 2

W.L.R. 594, opd Batty v. lietropolitan Realisations Ltd. [1078] 2

18

W.L.R. 530,
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At t

-0-

e outset, I am of the view that the cases of Doncghue

Stevensor gnd Hedley Ryrne v. Heller {sunra) are unheluful.

In both cascs there was no coutractual relationship bziwesn

plaintiff

ighbour

stevenson

On

nen for ne

duties we

would be likely to injurs your neichbour.

and defendant. The action rested upon the scod

-

nrinciple enunciated Ly Lord Atkin in Donoshue v.

You must take reascunepble care to avoid acts
or omissions which you can reasonably foresce

Bk
ther, in law iz ny ne%7}bouru The answer scens
to e - persons who are so closely and dircctly
affacted by my act that 7 ought recasonably to

have them in contemplation as being so affected

ithen I em directine my mind to the acts or

omissions which are calied in UU“S*lan”
he nature and couses of action arainst profassional

glirence in the perfcrmance of their professiona

were adverted to ths followine passage from Charlesworth

,_.

irence 4th Edition paragvaphs 1005-7.

<

1905

The distinction betweoen contract and tort turns

o the origzin of the duty. In contract the

duty arises from the gement of the partics:

in tort it is indevendent of agreement and is. imposed upon
the wartiss by the law. The duty in tort =a

also be covered by a Juty in contract, 2nd ithe
cugstion then ariscs, is the duty in tort
sunerseded by the duty in contract, »r is th
a2 cheico of remedics omen to the 1n3ur'd na
The answer is that thore is a choice of rem
but where the defendant bas protecticn under
contract, it is not pevmissible to disrcgard the
contract and alleee 2 wida liability in tore’. o

~

from the possivls overlappine of contract

L tort, it remains to be considered whethesr a
cifessiopal map Jdeos owe any duty in tort,
nerally, the duty to take care only arises whezn

¢ result of a failure or cwmission to take care
w11l cause nhysical damacc to person ©r DrosaTiy,
From this it anvears that while doctors, dentists,
barbers, rlumbers and ,nc like have 2z duty in tort,
such peorle as seclicitors, architects, accountants,
surveyors, bankers and stockbrokers have no such
auty.’




In

30~

1007 :

“Resarding the duty 2s a contractual one, the
standard of care and s%ili which cen be demanded
will demend on the terms of the contract. In the
absence of a special coniract to the contrary tae
cere and skill which can be demanded must n@t fall
below tnat of a person of average competence in
that calling; the contract, however, may i“ that 2
higher degree of skill is to be exercised.®

Bagot v. Stevens Scanlaa & Co. [1%964] 2 A1l E.3. . 577:

In

n., 5835:

"Architects, whose emzloyment by the plointiff
included supervision by the architects of the
construction of drains, were sued by the plaintiff
for breach of duty to sxercise reasonable care and
skill in that supervisionn The SUp@erSlOL endad
move than six years & > the writ was issusd. The
architects zdmitted that, if the damage (viz.,
cracking of drain pines and settlement of tho
occurred at 211, it occurred within six years before

the issue of the writ. It was conceded that if the
ise of action lay in contract only it arose wore
hai six years before the writ was issued. On 2
preliminary point of lz2w whether the action was
statute-barred under s. 2(1)(a) of the Limitation
Act, 1939,

arenises)

ot O
oy

L&]u. the duty of t¢he¢ architects to exercise
ransonable care and sxill, where the failure (as
ﬁure) was to do the vzry thing contracted to be done,

arosz out of contract aione, and, in cases of
nrofessional relationshins, such a duty 4id not arise
2150 independently of contrect, accordingly, the
sction was statute-varrad,

siving the judgment of the Court, Dinlock, L.J. said at

"It seems to me that, in this case, the reletionship
which crsated the duty on the part ef the architects
towards their clients o axercise reasoncblce skill

and cars arose out of the contract and not otherwise.
The comwmlaint that is made against them is of & failure
10 do the very thing which they contracted to do. That
was the relationshiu which gave rise to the duty which
was broken. It was a contractual relationshin, =2
contractual 1uty, and any action brought for failure

to comply with that duiy is, in my view, an cction
foundel on contracte It is 21so, in my view, an action
founded on contract =21cne.’

It is tyite law that obligations under a contrzci are

neither inccmpatible with nor exclusive of a wider duty, the

breach of

£ employs

which would give rise to an action in teort. Thus if

Sy

3 as his chauffeur. it is an implied term of his contract
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to perfors with the skill and competence of a chauffeur but
independent of his comtractual obligations there is the duty

to persons gzencrally @ncludine his employer) to drive with
reasonable care and for breach <f such a duty causing injury to

any Derson an action in tort weould lie - Lister v. Ronford Ice

[

and Cold Storage Co. Ltd, [16¢571 1 A1l E.R. p. 125. However

in such ca2ses there must be exnressed or imnlied in the
pleadings and proved by evidence the existence of this wider
duty and 2 breach of such duty wiith consequential damage.

I am fortified in so holding by the {following passages:

In Jarvis v. Moy, Davies, Smith, Vandervel. § Co. [1934] 1 ¥.EB.

3 L

38¢ at p». 405:

"The distinction in the modern view, for this
surrose, between contract and tort may be put thus:
whete the breach of duty alleped arises out of 2
liability independently of the personal obliﬁﬂflow
undertaken by contract, it is tort, and it
LGTT even though theroe ‘&] happen to be a cont
between the parties, if the duty in fact arises
inﬂapcndently of that contract. Breach of contract
occurs where that whicih is complained of is a bLreach
of duty arising osut of the ctligations undertaken
by the contract.”

It was

]

fter quoting this vassage with approval, that
Lord Diplock in Bagot's case dz2livercd the vassage quoted ante.
Later in dealing with submissicns a2lonp lines similar o

Dr. Barnett's, Lord Dipleck went on to say (p. 580):

"Wow, I could accept thet there may be cases
where a2 similar duty is owed under g contract

and independently of contract. I think that oun
cxamination all those will turn out to be cas:ss
w%prc the 1law in the 21d days iucopn1%“d either

3

omething in the nature of a atus like a public
~u11119 such as cowmon r:arrlers common inbhkeencr,
or a bailor and bhailes) or the status of master
and scrvant. There it can be properly said, as
1t was in such cascs as Lister v. Romford Ice and
Cold Storage Co., Ltd. that Indcrendently of
contract, (here cxisced from the mere status =
velationship which zave vise to a2 duty of care
not dependent on the sxistence of a contract betwoe
the znartios; but I de not think that that ﬂran,anle
aprlics to nrofessionsl relationships of the kind
with which I am concerned here, where someone under-
takes to exercise by contract his professicnal skill
in relation to the matter. I think that the cuthori-
ties are much too strong against that and are binding
cn me¢ in the camacii

P

o3 which I am sitting here today.”

k«,{«ﬂﬁ




He then referred to Stelies v, Ineram (1903) 19 T.L.T.

536 and cited with evident avwproval the following wnassage:

“Looking at the case in anotier way - (a) the
case was not launched for a breach ot duty;
(t) assuming that an architect's profcssion is
onz to which it may be said that apwropriate
PR duties are attached by the pgeneral law (which I
[ doubt}, it is not all ’”“H nor do I know that the
' particular acts comw1a1we] of would be acts
which fall within that general scone of duty;
and (c), lastly, if they were, that might be
raason enough to zuoport an action in tort where
the forms of action were material, but not

enough to make the substance of th matter tort."
What is the position in the instant case? The following
paragravhs from the Respondent’s Statement of Claim are relevant

and informative - (pp. 17-12 - Vol, 1):
'1 o [ ¢ © 6 0 © % 4 0 & O U I & D 4 ® & & O O B N & O © 5 & O G O & O €

(»5 5. In or about Juiy 1872 on or after Ausust 51
and up to and 1n"1ud1np April 8, 1973 the
plalntlff employed the first Defendant for
reward as Avchitect to prepare nlans, ¢
and specifications for works , namely, -]
construction ¢f an anartment complex torc
with all related fa C1]1t1us at Hermitarse Poad,
St. Andrew, and to superintend the carryins ocut
of the said works, and the first Defendant
accepted the said employment.

()

. It was an exuress or implied term of the

said agreenent by which the first Defendant

was employed as avchitect that he would
( " render “Tﬁf*"SlOﬁdl services to the Deferndant

/ through the sxecution of the said woriks and,
in particular, would so sunerintend the
erecticn of the buildings tbat they would be
suitable for their purpnose and conmply with
the bullilng laws and rcou]atlows anu Lhe
Dlanq and specifications prepared by hLin,
and that hc would direct and co-ordinate the
arcbltectural engineering and 5urvcy1n~ work,
and that he would not apnrove and/or accent
and/or cartify in respect of any defective
woerk and for defectid ne
would give gond and/cr sound advice and valiable
reports and/or accurate informatiocn to tha
plaintiff.

oF
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Duty. ™

thus

"7,

15,

-13-

In or about Sentember 1572, the Plaintiiff
employed the firm of B.L. Goldson ard
Partmers for reward as Juantity Surveyors
to render complete gquantity surveying
services; and, in particular, to prevare
bills of Jusrtities describing the said
works and providing standards for their
measurement and to value and measure tho
quantity and aquality of the said works.
This Agreement was confirmed by letter
dated September 5, 1972. The second-named
Defendant replaced the said firm as the
party to this Agreement and/or was
assigned the benefits and liabilities under
the said Agreement and continued to act as
such.

Jt was an exnress and/or inmlied term of

the said agreement by which the second
Defendant was employed as quantity surveyors
that they would render professional services
to the Defendant throughout the execution of
the said works, and, in particbilar. would so
conduct the necessary surveys, insnection,
inquiries and measurements as to ensurs that
all materials and workmanship would conform
with the Building Contract znd/or Bills of
Quantities, that all work would be accurately
and vroperly measured and valued and thet the
Plaintiff would not be required to may for
defective work or materials and/or ithat they
would give good and/or sound advice and roli-
able reports and/or accurate information to
the Plaintiff. :

In or about December 1977 the Plaintiff
cmpleoved the third-named Defendant for reward
as structural engineer to execute the structur-
2l engineering of the said works and to super-
vise the general comstruction of the nroiect.
This Agrzement was confirmed by letter dated
December 15, 1572,

It was an exwress and/or immlied tevn

said Agreement that he would so executc the
structural ensinsering and sunervision that

the buiidings would be sound stable and/or free
from structural defacts.

© ¢ ® & 6 06 % 9 3 ¢« 0 00 0T &0 O N G & 0 ®O & & 65 O D s O OO OO 00 QP OO

The Defendants were guilty of breach of
their duty 2znd of their contracts with the
Plaintiff.”

Then follows "Particulars of MNegligence and/or Zreazch of

The Learned trial judpe onened his writtsn judement

(n. 315

Vol, 1I):
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"These acticns which have been .consolidated,
arise out of a contract. There is alse o
sound in tort."

In determining whether or not there was a contract of
cmployment between the architect and the eamployer, Parnell, J.
considered the conduct and corresoondence between the parties
and the lctter incorporating ceriain conditions from the “Rlue
Book' in relation to the genersl duties of architecis. I shall
deal later with the evidence on this asvect of the matizr., Here
it is cnouel to say that although the for:. of the »nleadings

was undoubtedly influenced by the case of Sutcliffe v. Thackrah

(post) the cguivocal reference 'breach of their duty and of
their contracts’” by itself would be insufficient to determine

whether the pleadings are ir tort as well as in contract. [t

+

will therefore be necessary to consider the submissions as to
the ambit and scope of the duties owed by professionals such as
the appellants and the evidence tendered, to ascertain if there
¢xisted any wider duty independcnt of contract of which the

appellants were in breach, 1In »massing I note with interost that

v
O
=~
7

although Parnell, J. referred to the avpellants as tortfes

yet when he came to assess damages he cxpressed himsclf as

relying on the rulec in Hadley v. Baxendale (post) as to rcmoteness

and measure of damages for breach of contract.

Fowever, before so doing by the preliminary naturs of a

certain submission made on behalf of appellant Massop I feel
constrained to deal with it here 2nd now. The arguments were
in support of the following frounds:

That there was no gnforcement contract
between the appellant and the respondent
at the date when the nurpertsd agreement was
entered into, the reswondent was a non-
existent entity as a matter of Law as it was
not incorporated at thc date of the agreemon
and the learned trial judge erred when he he
inter alia:

8N

S

N

nt
1d

€ 52id agreement which was
ity could be ratified so as
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to becone infnrc<ﬂu1L as a mattcr of
Law as it i1s contended that an agreement
which is = nullity is incapable of

ratification; and

) There could not be a anovation as thore

was no ecvidence of a new agreenent.

Mr. Wright submitted that Massop's contract was with

Bernard and as it was prior to th: incorporation of the Conuauy

s

it could neot be ratified. He cited in support the following

cases: British home Ass. Corp., Ltd. v. Pattzrson [962] 2 Ch. 424

and in Re Morthurberland Avenue fotel Co. [1886] 3% Ch, 19

LY,

Pr. Barnett’s concise reply was to the effect that =

new contract nay be inferred (see Matal Land and Colonization

Co. Ltd. v. Bydnicate Ltd. J1964} A.C. 128 and that in the

instant case tucere was cogent cvidence to support that finding.

The question was raised before the learned trinl ju

S

who dealt with it in the following manner - (p. 319 Vol. 1):

t Tectical move by first defendant

Cn behalf of the
with a disnlay
ingenuity, made
Firstly, he arg
malke any agreeng
Company sincz ix

first defendant, Mr., ¥risht
vied with 1Jvn?atry';u 2
meve with two vrongs.

d that his client did not
¢ with Casilla Develcwunint
Wwas not a legal porson at
the tine when Mr. rnard consulted him. Any
agrecnment conclud was between Mr., Bern
personally and hinself., And since a con
after its incorsovation cannot lesally ratif
what was done befcye its incorporation, his
client should be disanissed from the suit. If
this prong had fouund favour with the court,
then the counter-ciaim would have been with-
drawn.®

And later gave his reasons for reizcting the submissicns thus -

(mn. 341-3 Vol., 1I):

(1)

Mr. Bernard said th 't when he wvisited
the house of My, ¥assown, everythinrs
concerning the pTOUﬁSJd complex was
discussed. That a wrivate company
(Casilla Develownent Co. Ltd.) was being
formed was one of the roints cutlined.
Within four days of Mr. Masson agreelng
by lettoer dated 30.7.72 to be the
Architect of the cowzlex, the compan
was incorperated, 1 on Aanu t 7; 1372,
I have aircady fourd in Mr. ¥ A




(2}

(4)

(5)
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"that in the discussion the booklet

showing the‘ﬁondlulons of engagement’

of an Architect in Jamalca was shown

to Mr. Bernayvd. And on the other hand,
I £ind against him that Mr. Bernard

informed him during the course of the

discussion thot it was a private

company which would own and operate the

complex.

In the ietter of acceptance, Wr. ‘1550g

informed Mr. Bermard that a Quantity

Surveyor znd a Structural Engineer would

be required. And on the 31st August, 1272,

Mr. Bernard wrote to the Quantity Surveyors

offering them the aprointment as Quantity

Surveyor on the recommendation of Massop.

On the 5th September, 1972, the Quantity
Surveyor addressed a letter to Casills
Development Ltd., accepting the appointment.

On the 15th December, 1972, the third
defendant wrote a letter to Mr. George
Bernard under the heading: 'Hermitazge Court
Development’® nccepting the position of
Enginecer to the vwroject. The first paragraph
of the letter reads:

"“Your Architect - Mr. H., Massop
and myself htave discussed the
Enginecering requirements of the
above-muzniioncd nroject and I have
agreed to executs the Structural

Engincering for the projoct.’

Would the Quantity Surveyoer on the Sth

Geptember know that he was dealing with a company
but the engincer zbout three months afier

still in the dark although both werc

'"bricfed’ by the same Architcect?

On the 15th Novewber, 1272, the empnlover

and contractor LﬂfGrLd into a written agreo-
ment for the b011d1ng of a retaining wall
adjacent to the comnlex. In the asgrsoaent,
it is pl alniy stated that Casilla Development
Ltd. was the emplover. The Enginect

(Mr. Richards) has admitted that he was the
Engineer for this additional job. He has
counter-clained for work done on the construc-
tion of the retaining wall., Would he have
started or completed his responsibility wader
this agreement without enquiring about the
said agreement and askiae for 2 copy «f it?
My answer is in the negative.

v(s&‘“"ﬁ
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v (3) When the Architect was cross-examined

on the 21st June, 1979, he told

Mr. Macaulay, that he prepared some of

the drawings (Nos., 1-27) and the

Engineer prewared drawings marked

(200-207) and cne of the two stone walls.
The drawings ore all dated January 25, 1873,
(1-27) and the toyn one is marked ‘Casilla
Development Limited.’

(7) The agreement between the fmployer and the
Contractor is dated April 9, 13573. The
nreanble tc the agreement shows clearly who
the emnloyer 15, i.e. Casilla Develowment
Ltd. Mr. Masssop is a witness to ths sgrec-
ment.

(8) The report on tenders dated DMarch 1273 and
prepared by the (Quantity Surveyors is
ciearly marked on the outside 'Casilla
Development Ltd. Hermitage Court Housing
Develonment.’. Two letters dated 22.%.73 and
written by Geo. W, Bernard, Managing
Director on behalf of Casilla Development
Ltd. were sent to the Architect on the sunject
of the report and by the 28th March, the
engineer sent in a bill for professional
services in connection with the engincering
and working Jrawings.

I find that the evidence is overpowerin)
that after the date of incorperation, both the
Quantity Surveyors {vho did not contest thie issue)
and the Structural Engincer know quite well that
in connection with their resmective appointments
concerning the Hermitage Court project they were
deallng with Mr. RBernard as the authoriscd agent
of a commany. And in respect of the Architect
that after the date of incorporation there was a
aovation in terms of his own letter dated July 30,
1672 wherein his services were to be rendered to
the company and nct to Mr. Bernard. The point
taken is not only unnalatable but it is to be
regretted that it was ever advanced.”

In Re Northumberland Hotel - (n. 16):

A written agrecment was entered into between
W, of the one part and D., as trustee for an
intended company, to bhe called the N. Company,
of the other mart, that V., who was entitled
to an agreement for a bulldlno lease from the
wetrooollt n Board of Works, should grant an
underlease to the company, and that the company
should zrect the ?Mildings, The commany was
registered on the following day. The menorandum
did not mention the agreement, but the articles
adopted it, and wmrovided that the company should
carry it into e¢ffect., No fresh agreement with W.
was signed or sealed on behalf of the company, but
the commany tcok possession of the land, exrended
money in building, and acted on the ?”r@:meﬁvy
whick they con51dcfe¢ to be binding on them.

48~
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“"The Comwnany failed te commlete the
buildirgs, and the Metrepolitan Board
re-entered, The company being in course

of winding up, the trustece in bankruptey of
W, tock out a sunmons to be allowed to
erove for damages asainst the company for
their breach of the agrecment:-

Held (affirming the decision of Chitty, J.)
that the agreement having beemn entered into
before the comnany was in existence, was
incapadle of confirmation, and that the acts
of the company, having evidently been done
under the errcnecus belief that the agreement
between W, and 7. was binding on the company,
were not evidence of a fresh agreemont haviong
been entered into between W, and the cmpany
on the same terms as the written agreement,
that there was therefore no agrecment between
W, and the company, and that the summons must
be dismissed.”

In delivering the judgment of the Court, Cottom, L.J.

said at ¢. 20:

“It is very true that there were traansactions
batween Wallis and the company in which tho
company acted on the terms of that contract
entered into with Wallis by the »norson who said
he was trustee r them. But why did the

company do sof? company sesm to have
coensidered, or ra its directors scem to

have considered, that the contract was a contract
binding cn the compary. Put the erroncous
opinion that a contract enteraed into before

the company came into existence was bindin:

the company, asnd the acting on that errcnelus

opinion, dees not nake a good contract between
thi¢ company and Mr. Wallis, and all the acts
which occurred subssquently to the cxistence
of the company werc acts proceeding on the
erronecus assuwmption that the contract of the
24tk of July was binding on the company. In
my owinion that cxwiains the whole cf these
transactions.”

in tne Privy Council case of the Natal Ceclonization Co.

v. Syndicate, in dealing with the question of pre-

I

incorporation contracts, Lerd Tavey said (n. 126):

“It is clear that a company canncot by adoption
or ratification obtain the benefit of a contract
~urnorting to have bezn made on its bheing befo
the company came into eXi§gpnee............ B
the facts may shew that a/contract was made w!
the company after its incorporation on tThe
of the old contract.”
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Now the =7romosition that a cemwany cannot ratify or
adopt a pre-incorporation contract as stated and illustrated
by the casss cited by bMr. Wright is well settled. Howevear
his submissions isnored the realities. As the learned trial
judge found at the pre-incorporation discussien with Bernard,
apnellant Hasscy was inforred of the imminent formation of the
company to underiake the project. Accordingly, the arrango-
ments were of a vreliminary and reconnoitring nature. In any
event, from Masszop's conduct, including his convening and
directions to the contractor as regards defective work, his
communications and relationship wich the other experts, his
letters to Llw coampany and above all his tendering of a bill on
the resnondent for moneys due and owine for services rendered
underAa contract of campleymant, the inference that he entiored
into the vanlovient of the vespondent as architect in relazion
te the buildine construction by the contractor,; Hadlinston

Construction Company Ltd. was inescagable. Then to furtiur

render his wosition indefensible he counter claimed for monwys

due and owning uander an cement” . He cannot have it both wavs.

A counter claim is a definite and distinct action resting oxn

its own nositive averments. Indeed the facts of the instvant

case are clearly distinguishable from the MNorthumberland

case. It cowld not reasonably bhe said that either party we

651

under the imryvession that they wer: opesrating unday a pro-
incorporation contract. The findiag of the learned trisl judg.

that therc was a new contract betwaon the respondeni and Masso.s

;Aa

but on the same ferms and conditions a5 arranged with Bernar
rested wpeon clear and cogent evidence. The counter clain was
incompatible with his contentions. Counsel no doubt in Xewjping
with his imstructions and within the ambit of his duty consis-
tently put forward this arsument here and in the Court huleow,

it is enoupgh to say that there is nc marit in this sround

.'M%?‘r'
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I now return to the arpuments in relation to the
duties and cbligations cwed by the appellants to the roespondent.
In this regard for the Cuantity Surveyor the grounds arvued rmay be
summariscd thus:
i, That the learncd trial judge failed -

(i) to identify any breach of duty
on the vpart of the Quantity
Surveyor and

(i1) to myroperly direct himself on
the law and facts as they
appcertaln to the liability of
the appelilant,

2. Mot only was therz no evidential basis
for the finding of liability against the
Quﬂntjty ourvc"mr huat that such a finding

as contrary to the evidence of the cxmorts.

Mr. Daley submitted that from the evidence the Quantity
Surveyor was not reswponsible for the guality of the work nor
was it his duty to say whether or not work was satisfactory. His
duties wore to consult with the architect in respect to bills
submitted by the comiractur, to measure and evaluate the work
and to makxe such deductions for umsatisfactory work to whick his
attention was adverted by the architect. It was the architect
to say whether or not the work was satisfactory and in *aoeping
with the stipulations in the contract. In resting his judpment
on team wor¥ and so helding the Cuzntity Surveyor respoasible
for the cuality of the work the learned trial judre ervred. In
respect tc the payments on interirn certificates, thesc were not
made on the vasis of his assessment but on the architeci’s
certificate.
For Massop, the following ground outlined the argumoents
presented by Mr., Henriques:
The learned trial judge erred when bhe
found the anmellant licble as there was
no evidence that he was guilty of a breach

of contract or any terms thereof, or further,
if there was any breacn, which is denied, that

AT
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his contractual obligations in accordance with the terms o

-21-

the breach resultzd in defects in the
construction of the project or that the
respondent sustained any damage in
consenuence thereof.

He submitted that the architect fully performed all

L))

~his cngagement and the incorvorated conditions in the “Blue

Book. All visible defects and those pointed out by othuers
were reccrded; that Mattis' evidence ought not to be relied
on in relation to visual defects 2s in January when anpeliant
made his report the form boards were in place, whereas in June
when Mattis inspected they had been removed., The enginser
was responsible for structural integrity and there was nn
evidence that he pointed out defects to Massop. Massown
recommendad termination of comiract when there was material
to justify suchk a recommendation,

Br. Barnett in renly submitted that there was no
challenge to the evidence that the work was extremely wnoor.

The architects chalienge was limited to mild disagreemcnt on

the opinion of the exnerts that the buildings should.be demolished,

Architect, Engincer and Quantity Surveyor were employed to
ensure that the contractor comunlied with the Drawings, Bills

of Quantities and swvecifications so that moncy would nci be
paid out by the empleyer for worthless work. The employver was
entitled to expect that individually the consultants would each
usa rcasonable care and skill in the performance of their
functions and that collectively as a team they would meoniter,
assass znd value the work and advise the cemployer. In respect

to the Quantity Surveyors they undertook “complete guantity

surveyine services.’ He argued that the words “assess', “value’,
yiag f

and "price', as they relate to the Quantity Surveyors® dutlies
incerporate .quality as well as ouantity. It would be a breach
of his duty te give stipulated value crprice to work that

clearly did not meet the snecifications or give value to work
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is skill and training was avpparently

defective. 1In that regard a member of a professional tean

cannot close his

see Money -

the learned trial judge was

of team work, he did consider the relative

of the

Architects and

evyes to matters which

enny v,

endanger his emuloyer -

Hartland (18263 2 C & P 378).

It is indee

saperts.

With respect to the archit

lines in the

"Blue Book' of the Toveal

-

a fair to say that although in his judgment
strongly influenced by the concept

contractual dutiss

ect he considered the guide-

Institute of British

the different stages defined therein and in

particular the construction stage thus (pp. 344-5 - Vol. I):

3?1‘

3.
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Under this heading, there are seversal
obligations of the Architect. The
following mavy be noted:

(a) Analysing and reporting on the
results of the apoproved method of
placirgz the main contract and
making recommendations to assist
in the final selection of the [‘ain
Contractor with the assistance of
a Quantity Surveyor if necessary.

(b) Assisting the contractor to preovare
a works progress schedule.

(¢) Giving nperiodical supervision and
inspection as may be necessary to
ensure that the works are being
executed in general accordance with
the contraoct.

(d) Advising the client on the nprogress
and auality of the work.

(e) Checking contractor’s apvlicaticn for
payment (with the assistance of a

Quantity Surveycer if necessary).
(£) Certifying the final completion of

the works.”

¢ vurpose of regu-
tne nroefessional
P

1T

his duties., Fis

%




"mrofessional body sets the standard
and prescribes the norm."

And quoted with approval the following from Emden and Gilils
Building Contracts and Practice, 7th Bdition p. 33%:

“Architects and engineers are bound to
T 50ssess a reascenable amount of skill in
<ﬁ‘ the art or profession they ecxercise for
reward, and to use a reasonable amount 0%
care and diligence in the carrying »ut of
work which they undertake, including the
vreparation of arawings and specifications,

And the fcllowing statement of Sutcliffe v. Thackrah (1974)

2 W.L.R. at =». 320:

"Ho one denies that the architect owes a
duty to his client t< use proper care and
s%¥ill in supervising the work and in pro-
tecting his clisnt’s interests. That,

(; indeed is what he is p=z2id to do.”
= And then expressed himself thus (p. 347 - Vol. I):

"But with the knowledre, suswicion and
observation of Mr. Fennny which Mr. Massown
had and made before any ouugtdﬁtlﬂl portion
of the work was done, he was under a duty o
orotect himself as architect. And the duty
was either to show the courage and strencth
of a Daniel and advise a termination forth-
with of the contract or to take action
whereby supervision of the construction was
anore often and minute, b

And lster:

(_. “The cesual approcach of Mr, Masson to his
assignment in thz construction of a complex
where an alert architect would have sensczdé some
trouble ahead, may be inferred from his own
evidence WHLCh he gave on June 20, 1879, He
was being questioned by the Court:

"I did not keep a record of the
numver of visits T paid to the site
during construction. I did net take
an estimatc of the time I spernt on the
aroject ...... I would not say that
dvrlﬁp construction I visited the site
at lcast once Ler week., It was less
- than that, Site meetings wers once
(wf per month, iy ° t was at 1least
twice per menti during construction:
once for site mesting and at least
another occasisn during the month.’

This revelation is frankness at its best. BHut
it is scelf-dannation in all the circumstiances
nf the case.”

19/5}’1‘ |
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e then considered the evidence of Massop's witness,
Hervert Robinson. Robinson is 2 graduate of Montreal
University and was a formey President of the Jamaica Society
of Architects =and who had about twenty-threec years practicce
and in relation to the architect he accurately summarisced his
evidence thus - (op. 348-9 Vol. I):

L) Where on a construction site, 2n
architect, surveyor and en plneev have
been apn,li*oﬂ, all three professicnals
are requived to work as a teum,

(2) Q: 'If the competence of the
contractor is in doubt by the
architect what should bedone
in those circumstances?

A:  In the interest of the work an
incomuetent contractor ought
not t©o roemain on the site. 5o
that the architect would roecommand
te the owner that the contract boe
determine In other words, oet
rid of the contractor.’

o

(3) The structural engineer is responsibls
for the siructural design and integrity
of the building. The ’1ntbqr1tv ¥
general terms is the same as stability.

(4) Q: ‘'When a Guantity uurvcyo
a document as at n, 48 ©
(Valustion Certificate °
to controctor), bhas he to
account, the materials u

A: Yes - 21so the materials usad
terns of the amount of cement and the
aix of the concrete.’

(5) It is not the province of the Quantity
Surveyor +o see the concrete. His duty
is to sce that the contract is conformed
with,

(8) Supervision by the architect doss not

necessarily mean constant supervision
at the site. One visit at least in cvery
ten days, is acceptced practice.”

-

The learned trial judge then went on to say (pp. 349-
351 Vel 1)
“The architect, surve; and enginecer wervrc

yoTx
working as a team. That is what was required;
that is why the three of them were employced
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“and for which they were paid.  Althous
there was reason for Mr. Bernard to st
the compoetence of . Feanny before the
contract was awardcd, nevertheless by
acceptine the contract, the contractor was
implying that it (thr onoh its manaring

dir 2ctor) had the prewer skill and care to
undertake the constyuction. There was also
an implication - 1f not a warranty - that the
materials used would be fit for the purpose
for which they wcre used and were of pood
guality,

Put the work which was produccd by the corn-
tractor both in » eonstruction of the
complex and of the retazining wall, has ;&rnsd
out to he worthilcss and unfit for the purpose
iritended. When the mutual termination ayr>>—
nment was executed on February 7, 1974, cacn of
the three consultants failed to ﬁdVle the
employer adequately or at all. The long list
of defects outlined in site meeting No. &
condemns each of them. It is cloquent tustimony
of the nGQIIF”WC’ displayed by them inasmuch =s
what was said tc Le ‘minor defects’ were only a
small part of a larger problem. And thet
problem was that zs was suspected, from thoe start,
the contractor was not competent to do the job
undertakern., Novs r"h less he was given alimost 2
free hand to demonstrate his incompetonce to the
damage of the 1syer, Lack of adequate sunor-
vision: lack ¢of co-ordination; lack of reascnable
examination of the different stases of con-
structien, indced lack of interest cf what was
poinﬁ on excent the rogular b llowing at tac site
meeting tcuching the incumpetence of ¥Mr. Feanny -
all tbo~ have contributed to the conclusion ,
which the independert, reliable, fair and knowledpe-
ablc experts have arrvived, namely, a comploete
destruction of what has been constructod.  And I
think each of these consultants will have 2 lot to
regret about this unfortunate affair............

S

@

The serious defects in the construction which
Mr. iattis has outliped with meticulous care
which to a large sxtent were confirmed by tho
architect and the ¢ngineer at the stage whers the
mutual termination agsreement was conceived, indicate
at lcast the following:

and

(1) The integrity € the buildings
was non-existe This aspact
fell uvader the control and suner-
vision of the engineer;

'1

(2) The cunjoycr was called unon during
the construction period to way for
worthless work measured by the
surveyor and certified by the architect;




s
(3) The ‘defecis’ wpointed out by the

consultants at the date of the
termination of the contract and which
wers2 sald to be remediable at a cost
of about §$3,000 amounted to the

ainting of a2 mischievous and mis-
]tadlﬂp picture. This means that the
team wox unison and colliaboreation
2montg them had gone astray, while the
care and skill which they were
required to show hnd been put in
abeyance.

Now v, Daley'’s submissicas rested upon the duties of a
Juantity Suvreyor (i) as described by the expert witnesses in
the case, (ii) the orinioms cxpressed in authoritative works aud
(ii1) as illustrated, defined and provounded in dicta from the
decided coses.

As to (1) above we weve asked to consider in addition
to Robinson’s evidence certain relevant evidence given by

avpellant Mattis and for easy reforence I quote the follewing
excerpts - tp. 20i-Z Vol. 1):
TEXXD (My. Daley):

0 Would youw zgrec that in the usual
R.IVEVA. Aprecment, the duty of a
certifizr is the architect?

A Yhere the architect is engased for
that services, yes.

An Engineer is sometimes encaged as
a certifier,

I agree taat in certifying and docu-
menting in-put of labour, workmanship
and quality of materisl are imvoriant......

LD

20

Is the Certifier concerned at am 1y Tine
with the quality of material uscd (which
is discernible)?

[a 9

A If this is asked in the context wherc
the architect is offering full scrvices
then he would be responsible to his client
the total services of his emnloysas
which would include 0.8. and enginecr.
9 But indevendently of this is the 9.0,
concerned with in-nut and materials?

A Yes to the extent of the value.
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285-6 Vol, 1:

"The onus was not on me to i
defects (site meeting 8). Peor
responsi 01 for thoei v areas should point out
their defects. lhc Enginecr did point out
defects.

The Q.85. did not - not his area

On the relative duties of Quantity Surveyor, Architect

and Engincer,

short summary

there was much more from Robinsen then the judge’

would indicate (op. 273-4 Vol. 1):

The structural engi

the ~“ructural desi p wnd Lntuirlty
building - the 11t=ur10y in general
is the same as stability. But the centra
is the party restonwwblo for the stiucture of
the buildingg If the contrector builds “:
accordance with the d":jﬁn and specifice
and the buildinrc suffers a structural fu°;
then clearly this could be the fault in
design. Where the coptractor do2s not foll
the dGban and sponifications ther he is
PCSPONSIDIB . e en e e

YXED (Dalev)
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Matters in the competence of an Eng.,
would consult the engincer and natters
are in his own competence the G.5. wouls
a decisiomn on it. Tho Architect would LOuSUJ
the engineer and not the Q.5. in matieys

~

pertaining to the integrity cof the structure,

G: Apart from the structural wexl and
electrical work, the gen@ral co-
ordination is that of the Architect?

=

Bach nan

his rvesponsibilitv but
they wo i

The (.S5. is the adviser on costing and
cost plarning, availability of materials
and cost.

I would not really put the guality of
the work on the {}.,Sa

Where work is defective, it is tne
particulay won in whose arers the fauvlt is
feund whoe is o peint it out. ....c.e..
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TEXXD:
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The Q.5. assosses tie work done whoen bills
are submitted for building.

h

3" steel is used when 3/87 steel is

1f
rzquired the ¢.8. should scek clarification.....

0: When a 0.5. signs a document as at P, 423

(Exh. 2} has he to take into accouri the
naterials usca?

\

A Yes, also asterials used in terms cof

amount of cermznt: the mix of the concrete.

TO COURT:  The 4.5
Surveyor. There ma
where the concr

is 2 §.°. and not & Nuality
t “uallty Control »neownle

¢ o
rd,««

FXXD ¢ The ulvimate value of the work nust
depend on the quality. The work could be uscless
if the quality of the work is bad. The wvalue 1is
for & certain tywe of work.”

liattis, the respondent witness in evidence szid that
an interim certificate uvon wiich payments are made duriag
constructisn is based on satisfactory work done by msasurements
U tO/%HTa ain point and that in such a case it would require the

Quantity Survevor to measurc it. The architect and

are in charge of the construciion.

Wext we were asked to consider Exhibit ¢ onut in by IMattis

L

setting ocut the gencral dutics of a Quantity Surveyor as uvnder-

-

stood irn the construction industry - which document .ccording

to Mattis sets out in summary form the duties and resdoncibilities

Duties described - povasvashs (a), (b) and {c) ars

nreliminary ore-contract services and are not direactly relevant.,
The comsiruction dutics are as follows:
o, 4u?inﬁ building ocuratimns,

of work done, and rec
cct as to paymencs on

“{d) assessing
the value
i

the archit

)

hothe archltuc* as to
~

(&) reporting through Tl
t of alteracions,

the firancial ¢
PTOPOS. | OT OYGeTL!

Cu\’
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") preparation of the final zccount,
on the btasis of which the architect
certifies final payment.™
As an apnlication of thoss general duties in relation
to the contract between the respondent and the contracior we
were veferrad to the following amowugst other terms in the

Fuilding Contvact so far as relievant:

“Clause 9 is as follows:

All variations auvthorised by the architect
and subsequently sanctionced by him in
writing shall be measured and valued by the
surveyor who shall give to the contracter
an apportunity of being present at the time
of such measurcement as the contractor wmay
require ........ and shall be madc in
accordance with the following rulcs:-

(2) the pnrices in the Bills of fuantitics
mentioned in Clause 2 of the conditions
shall determine the valuation of oxtra
work of sinilar character excecuted under
similar conditions as work =riced therein
veeeesaaen. vt

“Clause 172:

Any defects ..... within the defocts liability
period ..... and shall be due¢ to material or
workmanship not in accordance with this coatract
shall within 2 reascunable time ........ after
receipt of the Architect'’s written instructions
in that behalf be made good by the contracter.”

A

"Clause 24:

Certificates and Payments - At the period of
Interim Certificares named in the Apnendix to
thesc conditions intcerim valuations shall be
made whenever the Architect considers thoenm
necessary and the contractor shall, subject to
clause 21 of thess conditions, be entitled

te receive ..... a certificate from the archi-
tect stating tne amount dug to the contractor
from the employer ...... Clause (21) ......
the full value of the work and materials shall
be certified by the architect ....... Clause
(d) ...... amount vetained ....... shall vo paid
to the contractor upon the issuc of the
Architect's Final Certificate.”

At site meeting No. 1 held April 14, 1973, tho following

1

is worthy of note - (n. 42 - ¥

¢

cl, 2):
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The Purpose of the Meeting

i, The purpeose of this meeting was to
introduce all parties involved in
this project, and to briefly review
the purpose, goals, and organi-
zation of this project.

2. At this meeting there was an
opportunity not only for those who
will be working together on this
proiect to become familiar with each
other, but also to clarify respon-
sibilities, and identify potential
rroblems.

Review of Variation Orders

-

i, The Architect stated that all varia-
tion orders rnust be recommended by
the Architect and approvad by the
Owner in writing.

2. The Arcnitect will reguest, from
the contractor a price-add or price-
deduct for each variation order.’

44 Vol, 2:

"The Quantity Surveyor will make a
recommendation for wmonthly payment. The
Architect will then certify same on
approval, for the owner's payment.

The Architect informed Mr. BRernard to
communicate all his questions and requests
through the Architect to the Contractor.
Mr. Bernard's cooperation is strongly
requested so as not to caus¢ any delay of
this proiect.”

0f ths auvthoritative works to which we were referred it

is enough to refer to the following passage - Halsbury Laws of

England 4th Edition wpara. 1185:

".v.. The complexity of works of con-
struction is such that it is necessary

to calculate the amcount of brickwork or
excavatica etc. required to complete

them in order to enable a contractor to
oifer to commiate the works for a firm
price. The results of the calculaticns
are known as bills of quantities and it

is the function of the guantity surveyor
tc preprare them., The quantity surveyor
will also often be required 9o measure and
value the worl executed during the »ro-
gress of the contract and for the purpose
of the final account. Where the contractor
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“has a claim for payment under the provisions
of a2 contract, the guantity survevor may be
required to ascertaln the sum due but he is
not normally given the wower to determine
whethor or not & sum so ascertained is due to
the contractcr. A Vﬂluatioﬂ Dy # quantity
surveyor will nnt fettor the jurisdiction of

a cervtifier.™

and Gills on Building Contracts and Practice, 7th

425:

i'l"\"’

nilst acting in couputations for interim
certificates he (the Cuantity Surveyor) is
verforming a purely ministerial duty and this
natuvre of his work continues until he computes
the amount for final cortification with
supsr-added quality, which may upon certain
senRings arise, when he has te rely upon his
own Pnowl¢dgo and SEiTT omly 1n estilmating theo
amount due to the contractor.”

fudson's Puilding and Engincering Contracts, p. 171:

"The employment of Quantity Surveyors is
attractive to architects because they
enormously rcduce the administrative work of
the architect both at the tender stage and
during the currency of the contract.”

1

utcliffe v, Thackrab and Otters (supra) - p. 295

“The plaintiff emnloyed the defendants, a

firm 1f architects, to u£s1gn a house for him.

Subseouently, he ente o into 2 contrzct with
firm of builders to build the house. The

contract was in the R.I.B.A. standard form.
The defendants were apuninted architects and
guaniity surveyors. (furing the carrying out

¢f the works they issued interim cervrtificates
tc the builders. Before the builders had
cernloted the works t‘r plaintiff turned them
cff the site, and anoct pr firm completed the
orks at higher cost. The original builders
subseguently went inte licuidation. The
wlaintiff brought an action against the
iefendants for damages for negligence and
hreach of duty in sunervising the building of
the house and in certifving for work not done
or 1vwrﬂnarly done by the builders. The official
refores held that the »laintiff had been
]”SL’+“dd in turning the builders off the site
and that the defendants had over-certified sums
due to them, Pe swarded the plaintiff damages.
The Court of Apneal rveversed his decision.”

14
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On further appeal to the Fouse of Lords, it was held

3
N

T
L&)
n
oo

Heeveweo.. allowing the appezl, that in
issuing interim certificates an architect
diid nct act as an arbitrator between the
varties and was accordingly liakle to an
action in negligence at the suit of the
building owner.”

The main nuestion on appeal was - n. 287:

"e.es... whether an architect appointed as

such for the purposes of a building contract

in the Standard Royal Institute of Dritish
Architects Form of Control (1863 edition, 1965
issue) was exempt from liability at the suit

of the bullding owner in respect of loss caused
by his negligent over-certification in interin
certificates for payment vnder clause 30 (1) of
the conditions of contract.”

Condition 39 (1) reads - p. 304:

“At the pericd of interim certificates named
in the appendix to thes:s conditions the
architect shall issue a certificate stating
the amount duc to the coatractor from the
ciaployer, and the contractor shall, on pre-
senting any such certificate to the employer,
pe entitled to payment therefor within the
nerisd for horouring certificates named in
the aprendix to these conditions. Interim
valuations shall be made whcnever the archi-
tact considers them to be necessary for the
nurense of ascertainine the amount to be
stated as due in an interim certificate.”

The casz for the respondent was that there was a rule of
law whichk absolved architects from liability for negligence in
issuing certificates, that his duty was only to act honestly
and that in issuing certificates he owed no duty to his client
to exercise carc or professional skill.

The Court of Appeal in allowing the appeal felt itself

bound by the decision in Chambers v, CGoldthorpe (19901) 1 K.B. 624

where it was held by a2 majerity of the Court of Appeal that an
architect was not liable for negligence in ascertaining the amcunt
due to the contracior under 2 building contract. The decision
rested on the insccurse basis that the aorchitect in issuing

interim certificates was functioning in an arbitral capacity and
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was not liable to
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the owner even thourh be was negligent. Zn 1

ers v. (oldthorne, Lord Beid in the course

his iudgnent said

And later, u. 29

T~
12
sa

And later

(¥ W
° DV RS )

D%

And per Lord Morris

"Now I can come ©o the position of an
architect. He is emnloyed by the bvilding
owner but has nc contract with the
contracteor. VWe do not in this case have
£Casion tu consider whether nevertheloss
he may have some duty to the contractor:
I do not tiink that o consideration of
that matter would help in the oresent
case. The R.I.B.A. form of contract SAﬁs
out the 1rch1t ct's Eunrtlnns in zrea
detail. It has cften been said, I tblnP
rightly, thab the architect. has two
different types of function to perfora.
In many matters he is bound to act on his
client's instructions, whether he agrees
with them or not; but in many other
matters requiring nroufessional skill he
nust form and act on bis own oopinien.”

“For some reason not clear to me a theory
nas develeped and is roflected in many
decided cases to the effect that where the
architect has agrzoed or is required to acd
fairly he becomes what has often been calied
a quasi-arbitrator. And then it is said
that he is entitled %o an arbitrater's
immunity frop actions for negligence.™

"There is nothing judicial about an
rchitect's function in determining whether
certain werk is defective. There is no
dispute. He is not jcintly engaged by the
parties. They do not submit evidence as

ontentious to him, He makes his own investi

gations and comes to a decision. It would
be taking a very low view to suppose that
without his being »ut in a specilal position
his employer would wish him to act unfairly
or that = professional man would be willing
to depart from the ordimary honourable
standard of professicnal cenduct.”

nf Borth-y-Gest at p. 301:

"Trhere was a contract between the building

swner and the 1rr2j cect, There was a contra
between the buildine owvmer and the contracto
Under the former contract the architect was
employed by the owner and was to be paid 7.

)’ut

-~

T

-

ct
7.

tae

cwner to perform cer aiﬂ duties both *CQllm*’””Y

to and in connection with the second contrac’
i.e., that mad
tractor. Prima facie, but subject to some

C‘Tt&lﬂ duties will be liable to pay damajo:
he causes loss as a rosult of negligence in

gxceptions, a perscm who is employed to perdc

2 bethcn the owner and the ooz

the
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“performance of thos. duties.  bBrett J.
in Turner v, Goulden (1972) L.%. 9 C.P. 57
G0-61 sai1d that whore

‘a person undertakes te carry on a
b451n:ss for ruward, he is bound to
bring to the c¢xercisc of it an

- ordinary desven of skill, and to act
( J with reasonable carc and diligence.

Fer a default in cither resvect, an

action will 1i. against him.°

If in a building contract an ownzr makes a
sromisc to a contractor as follows, 'I will pay you
-~ t

whatever sum my. architect certlflos a5 being
payable to you,' thon the owner will be obliged
to pay the c&rtlficd sum to the contractor. Zut
if the architect has, by negligence, overstated
the sum vnayable asnd if loss results to the

owner, is there any reason why the architect
should not be liable to his cmployer, the ownor?®

And after analytical examination of a number of cascs said ag

(-

— p. 310:

?thn certifying, or when valuing, the roscondents
/ore, 1n my view; not cxorcising arbltral xvnations.”

And concluded, p. 314:

“The circumstancs that zn architect in valiving

work must act fﬂl“’y and impartially does wnot

constitutc him either an arbitrater or a guaesi-

arbitrator. The circuastance thst a buildln

owner and contractor agree betwesn themselves

that a certificate of an architect showing o

saiance due 1s to e conclusive evidence of the

‘ works having been duly completed and that the

(\ J contractor 1is zntitled to receive payment does not
of itself involve tint the architect is aa
arbitrator or quasi-arbitrator in giving <1f
certificate. Chambers v. Coldthorpe (1301
1 K.B. 624 was wyongly docided, The fact Lhat in
the present case the architect had (in an interim
certificate as to the amount due) to record the
total value 0of work properly executed and of
materials and pgoods delivered did not constitute
him an arbitrator. F¢ incurred liability for Lis
negligence in over-certifying.”

’\»

In this cited case, the dofendant was both architect

and quantity surveyor. Tho |.dgment was concerned with the

N

defendant’s role as architect over-certifying payments to *0 .
contractor.
~s regards to the building owner there was clearly a

contractual relationship. fAs regards the contractor because




of the bar prescnted by privity of contract an action by the
contractor wust rest upon a general duty independent of contract.
If, 2s seems beyoad argument, there was a duty to prepare
certificates ugon which both warties would rely there was

clearly a gencral duty independent of contract in relation to

the contractor (Hedley Byrne v. Foilor). Chambers v. Goldthorpe

was clearly out of step with the wodern development of the
tort of negligence and their Lordships in Sutcliffe's caso
uvnhesitactinzly overruled that dcecision.

sut this in my view does not remove the necessity of a
plaintiff seecking to rely on this wider duty to prove its
existence and the breach of such duty with conscquentially
receverable damages.

In the instant case although the quantity survevor is
in a sense vart of a team on the evidence his work was
complementary to that of the architoct., From the cases and
references to authoritative works, I am of the viaw that when
an expert is engaged on a nroject to parform a polytechnical
role - e¢.g. as architact, engineer and quantity surveyor 2s
is often the case in small projscts, the cxpectation as to
reasonable skill and compotence in #2ach role must be met. On
the cther hand where, as here, the yroject is one in which
specialists are ¢ngaged, and the work of one is wmerely
complcmentary to the othey the ara of responsibility is determined
by the expsctations as to skill and competence in the pzrticular
role.

It was conceded by Dr. Barnctt at the trial that thoe

&

quantity surveyor has no duty of supcrvision or inspsctich.
Despite the endeavours of the architect to relieve hinmsclf of
supervising duties the ovidence noints clearly to a role of
supervision ia him. Structural intersrity was the concern of

.

the engineer. There is no evideucs that in assessing the
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quantitics submitted to him for pricing the quantity surve
red in his assessment or that he failed to obey the

architect’s instruction in deducting from the bill amounts

for defective or umsatisfactory work, Dqually it is cloear
from the evidance that it is on tho architect's certificate
that interim payments wore made. It was not open to the
quantity survevor to assess for paynent work condemned by the
architect and conversely it would be an incursion into the
architect’s field of responsibility to refuse to measurc work
passed by the architect., In the instant case thoere was

an architect with surnervising duties, and an engineer for
structural integrity and site supervision. Frima facie there-
fore, the guoatity surveyor woul @ not be liable for st
defects or for payments made on intorim certificates unde:
hand of ths architect because those are not within his Juty
and oblignitions under the contract,

Dr. Rarnett in 2 valiant endeavour to zstablish a duty
beyond the contractual cbligaticns 2% the guantity survoyo
argued that tht dofects were so watent that he ought to havu
advised the enployer and that in assessing the defects in the
termination asreement was evidonce of negligence., Now thc

evidence clecarly established that as architect lMassop's role

made him the adviscr to the Company on the prosress and quality

;3‘

the work, The site meetings record a number of complaints
mad: to the Managing Divector. 1t was no part of the guantity
surveyor's duties to make any such reports or ternder advice.
Masson's liability flowed from his want of diligence an .3
neglivence in not making the inspecticn as a coupstont suporvi
architect should make and certifying wayments for worik which
has since boen proven worthless. The quantity surveyor had
neither the means of knowledge nor the authority to overrul:

the vecommzndations ov commlaints of the architect. The cuty

. 754

P

pel

ing
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of tdvising the respondent as to the aquality and prosress
of the work and of the defocts was the architectis,
find no evidence of this wider duty on the
guantity survoeyor or of any bresach of contractual duty as
would maks hiwm liable. His area of responsibility was
(~ﬁ separate and distinct and thers was no evidence of faiiure
in the discharge of the responsibilities and duties as
cuantity surveyor.

With resnect to Massop the trial judge found that
his role involved supervisicn and inspectien. In Florida

Fotels Propexty Limited, Defendant/Appellant and Mayo and

Anothey, Third Parties/Respondunt,; (1965) 113 C.L.F. 528 -

architects reteined te give such meviodical suvwervision and
"""" inspection #s wmight be necessary te ensure that certain wovrlks

were generally exocuted in accordancs with the plans and

specifications, made no arrangements that they should be

notificd of the campletion of foymworl or of the placement

of reianforcerernt durine the coastruction of a suspendad

swiimming ncel, nor did they give. ianstructions that concrctin

should not bz poured before inspection of the formwork and

3
&

( ) the reinforcowent in pnsition., Certain reinforcing mesh was

formd

improveriy laid by employees of the vuilding owner, with the

result that the reinforcing strength of the wmesh was sub-
stantially reduced. Concrete was gourced in the sbsence of

the avchitects. ater, whoa the fornwork was prematurely

D)

removed at the direction of the buillding owner, a conc . .-

slab formed whare the defective reinforceoement was 1aid

5

collansed scvevrely injuring an omploves of the building

— owner. It appcared that because ¢f the inkerent weakness

for want of oproper reinforcemont the slab weuld have colliassed
whenever the formwork was removaed.
Tt was held that the archiiects wers in breach of

their obligation to the building owner to supervise the work
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with due care and skill; further that the vossibility of

iability of the building owner to workmen flowing from the
lack of supervision of the work by the architects wmust be
taken to have been fairly within the contemnlation of the
parties ans accomdinwly, the architecis were liable as thixd

parties, to iudemnify the owner for the damages reasonably

-

paid by him to the injured workman. The respondents had
submitted that no substantial damages could be awarded against
them for the breach of their obligation to supervise the
work because (i) there was no evidence before the trial judge
in the third-party proceedings that the appellant was under
any liability to the plaintiff in vespect of the injurias
he had received and (11) even if there was such evidence, the
liability ef the appellant was not Jdanage for which the
respondents could be responsible because of their breach of
contract.

In the course of his judement on which three of tha
other four iudges simply concurred, Barwick, C.J. said with
respect to the first limb of the submission (p. 597):

, _ dly, it was essential to the
success of the awv,llqnt’s cause of action
Jﬁdlﬂst the respondents under the second

gunt that its lisbility tec the plaintiff
should be established a: against the
respondents. The usual course of trying the
issues between the nlaintiff and the
defendant, a . thos: between the defendant
and the thlrd nrarty at the same time, resnit
if the plaintiff succezds, in a verdict wu$»1
binds the third qre:/ the issue of the
defondant’s iiabili the plaintiff havinc
been decided botk st the deferndant and
the third party. ©Put the sewnarate trial of
the issues between the appellant and the
respondents in this casc necessitated proct
in those nroceedings of the liability of the
aprellant to the plaintiff.”
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And further (p. 597);

“But, in my opinion, there was ample evi”cnco
given in the aprellant's casc to establish th
liability of the appellant to the pldlntlft er
breach ot the appellant's duty to the nlaintiff
as his employer. There wns? in my opinion, noc
substance in the resnondents® coatentions to the
contrary."”

And on the alt=rnative question thus at (pr. §93-9):

“Rut, in my opinion, the possibility of
lizbility of the awpellant to its workmen
flowing from the conseguences of lack of super-
vision of work of the k%ind in question must be
tﬁkon o have been fairly within the contem-
iation of the parties. s Fonour, the trial
';uurvg found the lack of surervision to be the
cause of the collapse of t¢..c slab and the
removal of the formwork but the occasion for it
because¢ of the inherent weakness for want of
proper reinforcement, it would have fallen down
whengver the formwork was removed; and with this
conclusion I respectfully agree. Of course,
vis-d-vis the plaintiff the premature re moval of

the formwork was ncgligent on the part of the
avpelliant. But this weould not prevent the
arpellant recovering from the respondents for
their breach of contract simply because they ars
thervofore joint tortfoascrs with the andcllant

It wguld be otherwise if the effect of the
respondents’ breach cf their obligation to the
aopellant had become svwat and no longer causzily
connected with the plaintiff’s injury. ©DPut that
is aot this case. The intorvention of the
ajfellant°s act irn removi the timber, though it
secasioned the injury to g plaintiff, will nct
avail the res gondents, The Jeanndcnts, in ay
opinicn, are liable to the appellant for the
amount which the appolicnt r:aqonahly paid to the
nlaintiff in discharge of its liability to the
vlaintiff for the coasequences of the collapse of
th2 slab. The amount act 1ally paid in this ca,v to
the plaintif€ is agreed to have bzen reasonable.
There is therefore no need to discuss the question
whether judgment for the slaintiff by consent in
proceedings in which the respondents had not war-
ticirated, would have afforded any evidence as
against tho respondents of the amount of liability
of the avpellant. No doubt a judgment after contest
in such proceedings would. Accordiqply, in my
grinion, t%e amount payzable by the anpellant to the

wlaintiff was recoverable from the respnnd‘n as
danages for their breach of their contractual

obligation to sunervise the work of construction
ot the swimming pool.”
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Windeyer, J. in his contribution at p. 500 quoted with
evident apprcval the following statements of Lovrd Kyllachy in the

Scottish Court Sessions Case, Janeson v. Simen (1899) Court

cf Sessions at p. 216:

"1 cannct assent to the suggestion that an

architect undertaking end being bandsonely

paid for supervision, the 1limit of his duty

is t¢ wmay occasional visits at longer or

shorter intervals to the werk, and paving those

visits to assume that all is rlght which he

does not observe to be wrong.®
These words may appropriately be 2pnlied to the facts of the
instant case. (omparatively minor defects were duly noted by the
architect while major ones passed "unheralded and unsung. ™

On the aquestion of liability the learned trial judge

this toc say - {p. 351 Vecl. J):

i Hesult so far

4y On the factz, I find that the claim of
the contractor agsinst the emwployer nust
fail. And on thc counter- claim, the
smpleyer must succeed.

(23 Aq between the vaployer and the three
consultants, I find that negligence
has been established against each of thes
and that each is jointly and severally
liable for the damage which has been
sustained.
(3) T e counter-claim of the first and third
efendants must be Jismissed.

Hc architect, surveyer Or ¢hgilneey may r  over
any rayment for services performed .- Lhout re sonable
care and skill. And where the client or er Loyer has

aid for work from which no benefit has b(“n derived,
t“e pavee may be compelled to refund what he hac
received on the gnnmd that the consideration has
wholly failed.

As far as the drawings and designs are concernad,
it has not been pleaded or suggested that therc was
ary laclk of care and skill on the part of the
architect or the unglnvhv in their preparation. And
this stanme of the work is differend from thu constructicn.

I hold, therefore, that in accordance with the
arrangement, what the paﬂlky T Uuld the arcpitect
and engineer incidental to the preparaticn of drawings,
ﬁesipns and snecifications and what was paid to ihe
surveycr for the preparaticn of bills of quantiules)
was wmoney properly payable and receivable Credit
must, therefore, bz given to them for tpﬁ amounts
TOCOiVLd i
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What then is the extent of Massop's liability? The
sasiest way out would be to treat all - including the contractor,
as joint tortfeasors and award a global sum. In my view that
would neot be rizht in principle ner just according to the facts
of this case. The contractor was in breach of his contract to the
extent that his “jerry built” houses were not only unfit for
human habitation but the defects were irremediable and demolition
the recommended curec.

It cannot be said that the cause of action with .respact
to the contractor is the same as that of the experts. As the
judgment stands it would amount to making the experts vicariously
liable for the breach of contract by the contractor.

With respect to the damages flowing from Masson's

breach of contract I am mindful of th: rule in Hadley v. Bazendale

(1854) 9 Exch. 341 at p. 354 as considered and applied in Victoria

Laundry (Windsor), Ltd. v. Newman Industries Ltd. (1949) 1 All E.R.

997 by Asquith L.J. at p. 1003:

"In order to make the contract-breaker liable

under either rule"” [in Hadley v. Baxendale] "it

is nct necessary that he should actually have

asked himself what loss is liable to result .from

a breach., As has often been poianted ont, parties

at the time of contracting comtemjp.=vz, not +'.
breach of the contract, but its performance. It
suffices that, if he had considered the ¢ :gstiocn,

he would as a rcasonable man have concluded that

the loss in aguestion was liable to result: ......
Nor, finally, to make a particular loss recoverable,
need it be proved that on a given state of knowledge
the defendant could, as 2 reascnable man, foresec
that a breach must necessarily result in that loss.
It is cnough if he cculd foresee 1t was likely so

to result.”

Applying those princivles the damages for which the
appellant Massop as supaervising architect would be liable include
(i) the amounts pzid out for dafectivs work upon the faith of his

1

certificates and (ii) the amounts payable to the exnerts for

carrying out the tests and making their reports.




On this aspect, I accept the following findings and

awards made by the trial judge - (p. 357 Vol. I):

(1) To the Architect - $ 9,000.00
(2) To the surveyor - $ 4,849.40
(3) i4aking prints - $ 183,89
(4) To the Engineer - § 2,500.00
(5) To Surveyor Marks - $ 200.00
(6) Feasibility stﬁdy - $ 600.00
(7) Caribbean Drilling - $ 2,502.80

& Boring Ltd.
(8) To Surveyor Prendergast - $ 250.00
(3) To Surveyor Miller - $ 25.00

10) To Mattis Associates - $ 8,486.50

(11) Watchman services - $ 800.50

(12) To contractor - $ 41,428,00 ©

$ 70,825.59

Further, there is no good reason to disturb the finding
by the trial judge that based upon the evidence of Mattis and
the other experts the buildings are unfit for human habitation
and that demolition is the recommended course.

If this is so then the architect in wermitting the
construction tc proceed to that stagse, despite glaring faults,
must be held resvonsible for the costs of demolition of $25,090.90.

With respect to the wall this was a separate contract
and on the evidence we ére not satisfied that 1liability should
be imposed on the architect.

Accordingly, I would allow the app=al by CGoldson, PRarrett,
and Johnson, sei aside thes judgment against them and order
that judgment be entered in their favour against the respondent
conpany with costs here and?in the Court below to be taxed or

agreed.
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I would dismiss the appeal by the appellant Massop but
vary the amount of the judgment by substituting for "$113.7065",
the figure §95,825.59 less the total fees properly nayable
prior to the start of coastruction, such fees to be assessed
by a judge if not agreed.

Costs of this appcal to be the respondents to be taxed

if not agreed.

ZACCA, P.:

I concur,

ROSS, J.A.:

I concur.
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