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IN THE SUPREME COURT OF JUDICATURE OF JM.µ\.ICA 

IN EQUITY 

SUIT NOS. ERC.63 OF 1995 AND 418 OF 1995 

IN THE MATTER OF an Application by 
HALF MOON BAY LIMITED - Application 
under Sections5 & 6 of the Restrictive 
covenants (Discharge and Modification) 

.Al\.TD 

IN THE MATTER of Restrictive Covenants 
affecting three parcels of land registered 
(1) Volume 770 ~olio 71; (2) VclWP.e 770 
Folio 72 and (3} Volume 787 Folio 98 
regiEtered in the name of Crawn Eagle Hotels 
Limited ~ Respondent on the (1) 19th day 
of October, 1994 transfer No.828537 
(2) 19th day of October, 1994 transfer 

,. "'? .. ) 

No. 828537 (3) ·20th January, 1995 respectively., 
all being the same transfer number. 

BETWEEN HALF MOON BAY LIMITED APPLICAWl' 

AND CROWN EAGLE HOTELS LIMITED RESPOtIDENT 

Mr. Bertham McCaulay Q.C. and Mr. R. Francis instructed by 
Mrs. Margaret McCaulay for Applicanta 

Mr. Gordon Robinson instructed by Messrs. Nunes Scholefieldv 
Del.eon & Company for Respondent. 

Heard: March 18, 19, 20, 21 & April 18,1996 

LANGRIN, J. 

This is an application by Motion on behalf of Half Moon Bay 

Limited underSect::ions 5 and 6 of the Restrictive Covenants (Discharge 

and Modification) Act seeking the following declarations: 

1. That the land registered in the Book of Register of 

Titles at (1) Volume 770 Folio 71 (2) Volume 770 Folio 72 

(3) Volume 787 Folio 98 are affected by the Restrictions· 

referred to in the Consent Order of Mr. Justice Malcolm 

dated the 3rd day of September 1974 in the Suit C.L. 122 

of 1971 and the affidavit of B.c.o.'B Nation dated 

22nd June, 1971. 
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(2) That the said...aestrictive Covenants are enforceable 

by the applicant herein, Half Moon Bay Limited. 

The respondent, Crown Eagle Hot~ls Limited has also filed 

an application in Suit No. E.418 under Section 5 of the Restrictive 

Covenants (Discharge and Modification) Act seeking a declaration 
j 

that the said covenants are personal only and therefore do not run 

with the land. 

The Restrictive covenants (Discharge and .r.!.odification) Act 

so far as is relevant provide~ as follor~s: 

Section 5. •The supreme court shell .have power on the applica-· A 
' 

tion by motion of the Town nnd Country Planning 

Authority or any person interested -

(a) to declare whether or not in nny partic~lar 
' 

case any freehold land is affected by a 

restriction imposed by any instrument: or 

(b) to declare what, upon the true construction 

of any instru~cnt purporting to impose ~ 

restriction, is the nature and extent of 

the restriction thureby imposed and whether 

the same is enforceable and is so, by whom. 

6. An Order may be made under this Act notwithstandinq 

that any instrument which is alleged to impose the 

restriction intended to b~ discharged, modified, or 

dealt with may not have been produced to the Court, 

• • • • • 0 • • 8 • • • • , and the Court or Judge may act on 

such evidence of that instrument as the court or 

Judge may think sufficient•. 

Both motions were ccnsolidated but the parties agreed tc 

proceed with Suit No. IHC.63 of 1995.. This motion was filed on 

the 20th February, 1995. On the 23rd Februo.ry 1995 an exparte 

injunction was granted restraining the respondent in terms of the 

covenants for a period of seven days from the 23rd February, 1995 

with respect to the three parcels of land. No application for 

interlocutory injunction was mad~ in this matter. Bcwever, at the 

very outset cf the hearing of the ~ction L~fcre me an applicaticn 
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was made to amend the motion by asking for prohibitory and mandatory 

injunction as well as damages. I refused to grant the amendment on 

the basis that where the statute had provided for an exclusive remedy 

by way of declaration in respect of intcrpretntion of restrictions 

affecting land, other remedies such es injunction or camages should 

not be granted. 

In reaching that view I am also following the decision in 

Eldermire v. Eldermite P/C Appenl 33/89 in order to produce fairness 

and clarification. 

crown Eagle Betels Limitod is the registered prcprietor of 

the lands comprised in Certificates ot Title registerc<l at Volume 

814 Folio 21 and Volume 979 Folio 136 on which the main builcincJS 

housing the Holiday Inn Betel are erected, hereinafter referred to 

as the 'Main Hotel' .. They acquired tbis prop£::rty from. R0se Ball 

(H.I) Limited and the Certificate 0f Title in respect cf the 

MAIN HOTEL were transferrec to them on the 19th Oct0ber, 1994. 

The respondent, Crown Eagl€ Hctels Limited ia also the owner 

of lanus which adjcin the MAIN HOTEL cc:mprisce in three Certificates 

of Title registerec at Volume 1231 Folios 784 and 785 (formerly 

Volume 770 Folios 72 ano 71 respectively ~cth cf which were cancelled 

en the 17th Dacember, 1990) and Vclume 787 Fvlio 98. These three 

parcels are known as the ROCAMORA IJ'..NDS. The ROCAMORA L..7UIDS were 

transferred from Ncrm.::m Rocamora to HALF MOON BAY LIMITED en the 

1st March 1966. They were transferred from E~lf M.ccn Hotel Limited 

~ tc Rose Hnll (Development) Limited at a price of US$125,000.00 by 

transfer No.220319 entea the 12th July, 1966 and registered on the 

20th October, 1966. It is tha instr.:uucmt of transfer which ccntCJ.ined 

the Restrictive Covenants which are the subject <:f the application 

before this court. Rcse Hall (Develirments) Limited which acquired 

the land frc;m the applicant., Half Mcun Bny I.imitc<.1 transferrec 

same to the Urban Development Ccrporation (UDC) hy way cf exchange 

pursuant to Dn agreement bet'"woen John Rollins whc had a controlling 

interest in Rcse Ball· (Developments) Limited and the Government cf 

Jamaica. This tre-..nsfer wns registeror} en the 28th l\ugust 11 1990 but 

was not expressly ma<1e subject tc the ccvenants. The res:pc•ndent 
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purchased the Rocamora Lands from the Urban Development Corporation 

at the snme time as its purchase of the !".in.IN HOTEL. 

Crown Eagle Hotels Limited is therefore the owner of the 

Main Betel and the Rocamora LANDS wt.deb ad.jcin the betel. Ha_lf Moon 

Day Limited oper~tes a Hotel on prcpcrty which acjoins the R0camora 

Landso 

None of the Restrictive Covenants which are rcdevant to the 

application are actually endorsed 0n the titl'1!:: in respect of 

Rccamcra Lantis (ioe. Volume 1231 l!'clios 784 ~nd 785 (formerly Volmne 

770 Folios 72 and 71) and Volume 707 Felic 98). The Certificates 

of Title appear tc bo subject tc Cnvuat Nco77113 lcdgcc by the 

Registrar of Titles on the 17th March 1971.'l'he effect cf such Caveat 

was to require any future tranDfcr cf the lands (then Volume 770 

Folios 71 and 72 and Volume 787 Felio 98} to be made subject to the 

Restrictive Covenants contained in instrument cf Transfer No.220310. 

The directive in the Caveat tc uctually endorse the covenants has 

not been complied with althcugh the lands wculd have been transferred 

·after the caveat was lcegec:! and endorsement c-£ the R(~strictive 

Ccvenants en ~ny future transfer wa~ a r~'qllirement of the caveat. 

The Titles at Volume 1231 Fclios 784 an':!. 785 and <1atcc the 17th 

December 1990 and came intc existence C!fter the lands were transferred 

tc the Urban Development Corporation~ Thez.-e ie no endorsement cf 

the Restrictive CovenC".nts en these titleso 

In both applications before the Ccurt the instrument of 

transfer No.220319 datec 12th July 1966 which imposed the restric­

tic-ns cannot be locate\.; by the Office cf Titles as a result of which 

the applicant relies c\n Section 6 ct the Act which empowers the 

Court to act on such evidence of that inst~cnt as the Court thinks 

sufficient to make the Order. In the instant case the coven311ts 

and the applicable words are clearly evidenced in other documents 

before the Court and so in all the circumstances the Court will 

act en it tc 8etcrmine the vital issue in the case. 

The Restrictive covenants were contained in parn9raphs 2 and 

3 of Instrument of Trnnsfer Nc.220319 am·J nn-~ recitec1 her<.~undcr:i-
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0 The purchaser for itself its succeosor 
and assigns as to the three parcels hereby 
transferred and with the intent to bind 
all persons in whom tho three parcels or 
any part thereof shall f~r the time being 
be vested hereby Ccvennnt~ with the venrlor 
its successors and assigns: 

(;i) Net tc erect en the three parcels er 
any part thereof . any builc~ing oth<..:r 
than single family houses r.nd in any 
event the three parceis when built 
upcn shall not contain an aggregate 
cf reore than twelve hcur.;es ana no 
such h~use shall excccii two storeys 
in height. 

(b) Mo busin~ss ether tha.n that cf renting 
a h<..:usc fer fc>.mily occtipaucy shall be 
carried on the thrc~ parcels er any 
part t.£11.ereof o 

(c) No bench improvcm~nt 5ha!) be effected 
in relation te> the tl.;.ree parcels nr 
any part thereof which shall be detri · 
mental to the beach. c·f H~lf M<'on H0tel 
(owned by the Veneer}". 

In Suit No. C.L. 122 of 197lr the ~pplicant Half Mean Bay 

Limited sued Rose Hall (Developments} J • .indtc<'l - the former owner of 

the Rocamcra Lands), Rose Ball (H .. I) Limitec (the owner of the hotel) 

and Boliaay Inns of tho Bahamas I.imitea (the then tenant) claiming 

inter alia the following relief;~ 

(i) to restrict the use of the Rocnruor~ LAND~ 

insofar as the srur.c w~s u~cd for the playing 

of tennis; 

(ii) to enfcrcc the covenants ccntained in tbe 

afcrm:mia transfer Mee 220319 .. 

A Consent JuC:gment was entered on the 3rd September 1974 in 

Suit Nc.122 cf 1971 - !falf Moo!'.\ Bay I.iluitec v~ Rcse Ball (Dq_vclr~ntJ.. 

Liillited ~ Hall (ll.I) Limited ~:-~ Hclica~ I~~Ci_ cf t.i:i~ Bahcmc~s Limited. 

Under paragraph 4 it WjS agreca by the p?.rtios tc the Suit that 

the covenants recited in TransfBr No$220313 wr.uld be enGcrsc0 upon 

the thrl;e Certificates cf Title which constitute the R0camnra LANDS. 

The Consent Judgment entere{; int0 b~twecn the petrties en the 3rC. 

Septembcrv 1974 is s~t cut in its Oiltir~ty below:;--

_f.!vnEe_nt -~~C.!J!ll£Dt 

By and with the consent nf the pu.rties it is Hereby Ordered: 

uThat the Defendants end cnch cf their 
l:l• .T\fCllltS - . ~~gent.-;: . ··'.! rC>StT· .; nee f:;: .r 
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causing suffering or permitting the 
playing of tennis as a business or in 
relaticn to .any othE?r busineso, or th~ 
carrying on of any other a~tivity 
offered as an amenity by c::- in the course 
of conducting the bu£incss cf Hc:liday Inn 
Betel (er however the ~<.!lne roaybc called 
or kncwn) on the s~iG lands kn0wn as 
Roc~cra Lands cr:,zepriEmD i:l Ce~rtific<!tcs 
of Titles register~<'i. :'!t Vo!u..""De 770 
Felio 71 Volume 770 Fi::·lic ~2 Vrlumc 787 
Folic 98. 

2o That enforcement Gf this injunctic.n 
mace in p0.r2.graphltH~rer-f h~:i suspem .. 1e.G. 
for a oeric.rl cf fifteen mo;:ithc (15) ns 
from the date cf this ~rde: (3rd Sopt~.reber 
1~74) e n terms that in thi3 pGri<C which 
will en~ en the 2nd D~cemh~r, 1975 the 
Defcncfo.nts,. their serv::!.:nts ~nc: u.gcnt:.s 
arc permitted tG continue ~.heir prosent 
user of the s;:;.id lc.m~s fc.r the purpose 
cf playing tennis nn<! the C.3.rry.ing en c,f 
any rthor activity new bf:ing c.ffercd as 
an amenity of er by He:li<J.n:· Inn Uc.tel 
provided that such tennis and all ancil-~ 
lary activities ccnnecte'-' ..:hnrewi th and 
all ether activities af"° re:mcntionrn.1 sh<~ll 
cease ano the tennis c~1urts lights be 
turne<1 off at 9:30 p.m .. each ~nu every 
day an<'! be not lit again until the f cllcw·-· 
ing afternocn o r evening~ 

Prov iced that c n brG1.ch cf tho 
prcvisicns ab( :vc relating t·::i the timG at 
which such activities shell cease ann the 
tennis courts lights be turned cff, this 
suspensicn cf the injuncti0n shall ccnse 
and determine and the injunction nt once 
have full fr·rce and t?.f fect. 

3. Tfil)..T as a te:an ·:~ f this f'·rdnr and in 
cc-nsiccration of the suspcr.sicn cf the 
enforcement 0f the sa.i~ injunction, the 
defenc':a.ntn nm1 each of them agree and it 
is hereby Orclcrec:: that net l.atE;r than the 
2nd December, 1975 the DefenC:ants no remnvc 
anc keep removec"! fr-:..~m tbc ~i(~ lililds the 
said tennis courts lights an~ al] other 
equipment th€n~c:n relating tn er used in 
ccnnection with the saiC activitieE 
referred tc in paragraphs 1 an~ 2 aboveo 

4. THAT by an~ with th<.! ccnsont of the 
parties it is alsc agreeG an0 is hereby 
crdered that the ccvenants oontaincc1 in 
paragraphs 2 and 3 cf transfer 220319 
(as set cut in the afficavit of Mr. B.C. 
O(B Nation filed in this act.ion date<1 the 
22nd c f June 1971 exhibiting .P..is cffice 
ccpy cf the saiG. Transfer) be enc'!c.:.rsed 
upon the said Certificates of Title 
referreu to in paragr~ph 1 which shall 
be transmitt~d within thirty (30) days 
cf this crder tr; the Registrar of Titles 
fer that purpcse .. 
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A..V\:ID it is furth~r agreed th~t upon the 
said Titles being sc !.mccrscd thn caveat 
filed by the plaintiffs herein r"'~tei!. the 
17th March, 1971 ~,g~inut- the zaid titles 
shall be wi thdrr:i.wn o " 

It is significant to note th<:~.t th-.-:i C<.:·venf.•nts were.> n.evnr. 

endcr~cd c.n the certificates as r.::quired by pc.ri"l<Jraph 4 cf the 

Consent Jucgment or the cave~t ::i.s stn.tec ~bnvu . 

The affect of the Cnnsent Jud<Jl!!cnt is thct it c~D Gnly be 

binding on the parties t.c the prc'c\;1;..!llings i.e.. Rooc Hall (Development) 

Limited, Rcse Hell (H .. I) J .. ih-U.tec~ ru1d Hcli<.:ay Il~s r :f th<.. Bahci.mn.s 

Limitec. Crown Engle Hotels J.imit:.~d, the: current 0wner - not having 

been a perty tf_; these proceccings cannc ":. be b c unc! by the Ccnscnt 

Order :ma.do. •.rhat Ccn~K."!llt Orner i:: in cv<.:ry r.ense a ccntrc.":.ct and 

C.crivcs its force having regard b · thE: circumstn.nc~s at the time. 

Such a Consent ,Judgment ope:ratcs in person~m ·~ i. c. ngainst the 

parties in the prccec<J.ings cnly o 

With the consent cf the pflrtics P..r. llcinz Simc nitsch was 

cross--mmmined 0n his afficavi ts o The sr:lient fuct!: which emerged. 

arc as follows::-

1. Be has been mnnc-,ging Directcxr. of l~pplic~nt~ s Compa:r.y since 1962 

and resides on the property. 'i'hc Rocmnor<~ Landt; were purchasE-::d by 

Applicant en the recommendation c f !:cveral cir~ct<.'r!:: incluC.ing 

hims~lf in crder tr:; wf ford prC'tecticn t0 the western <-~n~ of the 

pr•·perty, mainly Cottage No.1.. This ccttago is wh("~re celebrities, 

government hen.cs anc Royalti<~s stuy .:md haVf! bcor. stC\ying over the 

years. They ccme to the Betel t<:• oecurc-:: pri vr .. cy, si~curi ty 8 rcli.".xa-

tion an<l pe;-;.ce. In the p;;st q ~~stn incluuu, Prince£:s l'lnrgaret, the 

late Presinent John F. Kcnne\..:y un:-:. Eddio Murphy. 

2. Subsequent to the conclusion nf the purcheuo of Rcc21mc:ra Lands 

Mr. John Rollins who owne'-1 50% int0rcst in b (:th Half t~c.nn I .. imitcd 

and R0se Hall 1.i.mit(.;C. approachca Bnlf Menn Limitcc1 tc sell RocanK~ra 

L?..nc"!s to Rose Hnll Limit<.,.d. The lF\rn}s ltcrc sclc" [rL-rnarily because 

the Bear~ wanted t c h<"vc r: g •-::of! relr ti·.::nnhir with J~hn Rc llin.s 

since be owner~ cn~-hn.lf interest in b:-;t!1 a.djc:-·ining hr·.tols. 

3. Uw'.?.er the Betels Incentiv(~S l-1ct_, the Minister of Inc.ustry" 

.. ... . ' . . • . 
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Tourism and Commerce on the 6th December 1994 made an Order which 

is cited as the approved Extensic'n (Holiday Inn Ocean Beach :Resort) 

Order 19740 The Order relates to an extension to be made to the 

Holiday Inn Ocean Beach Resort r-ursuant. tc• un application by Crown 

Eagle Hotels Limitec.i c.~tec1 10th .l' ... ugust, 1974e 

4. When the Rocamora Lands were solrl to Jchn Rcllins none ol: the 

lands were retaine0 by Half Moan Bay Limited. All three lets 

were scld to cne purch~ser. 

Mr. Geoffrey Messadci , Director of Crc.wn Eagle Hc;tels Limited 

was cross-examined at length c·n his af fi,Javi tE. His testimony was 

forthright and honest.. In the main it turncc'! ~n th~ =1lleged thrcatT~:1.r:~ ·. 

breaches cf the relevant covcnant~o 

i;i..r o Gcrdcn Robinsc·n, on behalf r:·f Crown Eagle Hctels Limited 

with his usual clarity and skill submitter! that h;,ving rcgarc. to the 

words use{: to im:pose the covenants r the ccvenant£- in question arc 

perscnal er collateral covenants and ,;c net run with the land as:-

(2) 

(a) the benefit c·f the covenant was not 

expressly annoxoc. tc r-..ny lanl' . ., 

(b) the coven~nts were not mnce with the 

Respondent, Hnlf ~:;:'lcn Be.y r.imitExJ. as 

the cwncr c·f any J;.ry.rticular parcel of 

lanf.. ana those clnim.ing undur them as 

rwner cf any pc.rticular r:;..-:i.rccl cf lane 

tc b~ benefitte~ ;=md., 

The circumstances of the instant cnse .r1re nC't such as 

could crf.:!ate a Schem~) cf Develcr-ment er 'building scheme cap<ilile cf 

annexing the covenants to the land. 

Mr. McCaulay ccncedes any reliance en <:>, buih:ing scheme. 

I shall nr::-w proceed tc an examination of thG legal issues 

inv,Jlved .. 

For the applicant tc succ"=:ec"': in cbtnining the dcclllrations 

sought I am required tc b'~ satisfied that th~:; ~pplicant is entitlec 

to the benefit of the restricti0ns I-'urpnrt<~.J.ly running with the 

servient lane. 
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r... Restrictive Ccvenant cannot run with the land and thereby 

bind persons net l!'arties to the original covtmant, unless it in for 

the benefit er r-rotection of laI1{l anc:'l if it is not f such covenants 

are generally refE!rrud to as FCrscnal covcnnnts& Some covenants 

though having a close connection with lnncl f.!ni: which n.re in fact 

capuble of running wi tb lane'\ may nl:t .run with the 10ne in c p=.:.rticular 

case Lccause n0 proper wcrds of annE!x;:ti<·:·n were u::;er. when the 

covenants were being imi;;c~ed.. Thus althou<Jh a covenant mn.ybe:: 

capable of running with lau~: nn0 in n. rnrticulGr case be int.ended 

L'Y the parties tc run that intentic.n m;:i.y net be uchieve'-":c The 

benefJ.t of a ccvom=mt is said tc ~e annexe-:~ to a r·ercel of land ju 

any case where it is entered intr- f e r the p~rticul~r benefit of 

such lana and apt wort!s weru usea. to ;itti.'1.ch jt tr the land.. See 

PresJ:on and . J!.~~-EC'.!f.! 3rc EC.i ti on ::: .. 13 ~ !'~-~trj.£_~.i._ ~9 CC~{;!!~~ .. 

l!quity pre:viues throe ways in which the b:mefit of n covenant 

may pass. These wnys are by annexaticn, ~::;sign..rnent .:me um1er r-1 

building scheme. The only mcthcd which is rclev~nt 'here is annexa­

tion .. 

J\..nne..."Caticn 

ll$ is clenrly stated in ~~stc:_~_~c __ l'Jewscm anncxa.tiC'n is 

the metorhr:rical nailing of the benefit r ·f the restrictive ccwenant 

to a claat"ly aefine·1 \lree. cf land bclcnging tc the c~vcnnntee in 

such a way that the l;em:fit passes with nny subsequent tr;;insfer of 

the ccvenantee 0 s interest in the lan(~ . ., 

.Annexatic-n invclves a I:'rccess whereby the original rarties 

to the ccvE=-nc:.nt cemcnstrat<~ an intcmt:icn thrr"ugh the wore::> used. in 

the ccvenant tc c.ttach the benefit to the lane. such wording 

requires cloar manifestaticn o f l1n intenti•:-n bccnusc the effect 

of annexaticn is to attach the ·tienc!fit tc. the lan~~ .. 

Ther\? are three types of anncx~ticn which aro express!; 

implied om~ i,tatut(:ry. B&cause nc i!r<;uments were <ldvnnce:c on 

statutcry annexation, I will refrain from <:!~aling with that type • 

.c.Al-.&.'-~ 

In view of the funcamental iro.fJ(;rtv.nce placec en the attach­

ment of the !::enefit of the ccvenant to the ecminant lana equity 
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tended tc require one of the following twc:i phr<1.scs fer ann.exaticn 

to exist;;;•w 

(lj that the ccvenant wa~ t~k~n fer the benefit 

of certn.in land, er 

(2) that the covenant wrrn 1aa("'12 with tht: cc•V'cnantC!e 

in his capo.city a~ ·~wn.:::r c·f the C.rm~inant lane.., 

In beth cnses the ccminant land :must :Ce i<1entific<: in trc. 

instrument er be ascertairw.Llo fr:.!m the ten.us nf the instrmr~cnt -

Unless (1) er (2) was proved the Cc.urts wcul.1 hclr.: ttmt the ccvt:.nn.~·:.:. 

nad not been ;:ittachec. Ii. fcrmul;:: cf .~nncx:!.ti0n i~ i::mLcc:·-!c ·1 ir tii.c 

very c1("'cument which :?--:rinss the rce.trictivc..;: ccv(.m<Jnt inte: t.cin<.J o 

Whether or lli:)t the benefit :-:;f i1 restrictive covcnGnt hf:s 

been annexed is a questicn of c--:nf.;tructir:n.. H:-:-W<"'V<:;r pcr:~r--nal 

covenants cannot run. The rcstrictiv~:' ccve.10.nt must be mw'ie with 

the dcminant owner as L"le cwncr -::.: f the; cJ.cminc-~nt land and. nc·t just 

as an individualu 

The w<•rc:s which fall tc l'··c c c nsidcrci! in th12 instnnt cc.:.sc 

are set out in the instrument of t.ri'ln~fer t~c'.220319 C.ate.:.''1 the 12th 

July, 1996 as f(·,11(_•\'rn ~ ·-· 

nThe purcha~cr fc;r itself its successors 
., . t t' th 1 ;:nc.. assignz (')S c nc~ ~ rc::e 1:arcc s 

her~by tr:~nsferret:: am .• with int0nt tc 
tir.C. all persc;ns in wl1r.'.m the three 
i ·•~rc\::ls cf ~ny i:a.rt thcr<~cf shall f:c·r 
the timL being Le: vcste::: hereby cc~ve~­
nants with the Ven:k1: its successcrs 
anil assign::; c • o • c ~ 111 

'l'hD clenr intcrpret<::.ticm of thn :i!)c:ve !:'e:strictir:n is that 

the cr-vcn.:-ints w1;;::r" f e r the henefit ;~f tllC: Vcn!".'..rr its succc! Osr-1:~ 

and assignso There is nr cxprc~ssicn c·f the ccvonants bc~in~; fr:r 

the !)enefit of ::my lanf: ... -:ir made with the ven{lc.r as the cwm::r .~f 

any particular .rarcel cf lnna c-r th~sl..! claiming unaer them :::.s c·wner 

cf any particular pnrccl cf lan:~. t .r: l :e b.:mefitb:~tl.. Evur. if it is 

clear that the rarties intcmdec to <lnnQX the benefit of th\.': ccvenant 

tr. s0.Ille lanu,, by exi-iress words e r necessary imt-lication tl,;r.;;0 

further questi-:::ns arise. The Ccurt !rust n.scertain the ir':cntity cf 

"the land t<._• which. the ccvcnant is anncxe:t1,,. i"leterminc ur•c'n the 

construction r;f the wcrds by which i..hc ~mnex•=tion is eftectcr" ,, 

wJiether t.he coven.ant is ann(~xed. tc· the whole cf th';.; l<!.n<": r0ft.:rrcd 

•:.·. 



,.., 11 ~ 

to as a whole or to such land ~s a whole an~ ulsc to each ana 

every part Gf it; and decide whether the lend tn which the parties 

have vurported to annex the l::.enefit cf the covenant is "touched 

and concerned" hy the covenant; if nrt the unnexation fails. 

In Renals_ v. Cnwlish~w (1879) 11 Ch. D. 886 where ~ purchaser 

covenanted with the~ venU.crs and nthcir heirs, f·xccutors a<.1ministrat0rs 

and assigns• not tc buil•1 en the lencl. conv~ye<'',. it was held that 

the words "assigns" mcu.nt merely assignees ("f the c0vGnant ~s a 

separate entity from the land. Therefc-re UI/:Jn a later cc:nveyance 

cf the land withc.ut mention of the ccvcnrint, it die net :c;.nss~ 

H~wever in Rc•gurs v .. Ucs€S._'C,2~ (1900) 2 Ch~388 where a ccvencmt 

was expressed tc t~e for the Lcmc:fit of the domincmt owners.- athei£ 

heirs and assigns r.inu 0thers cl.::.ilning under them to all nr any lam~ 

aC.joining", it was held to run with the lanr"' / the 1,enefit cf the 

c0venant passing with the subsequent c·~nveyancc r:.f thE: land .. 

In Ives ~~. Brcwx; {1919) 2 Ch. 31'1 where the cevenant w.as 

made with the ccvenuntccs 0 their heirs and assigns0 ~nrt Z<iryant .J. 

was of the view thut the covenants w<-.:rc inserted because the 

covenantees were: owners of c.djc·ining property anc with a view to 

benefitting them acccn: ingly, the ccvcnant was llelf1 not tc be annexor.. 

as there wer£ no expresseC. wcr<ls whcrci:-.y the covcm<:!nts were '~Fresse<1 

tc be fer the benefit cf nny lam: er mar"1.e with the cove nan tee ns 

r.wner for the time being cf such lane .. 

In Jam~:dce. I·1utual Life. Assurance Societ..x_ .~_. Hils.!:"£!2~~ Li.mite/'\. 

etal 38 t-7IR 192 a case decided 1-y the Privy Council is a clear 

example ~f ccve:nante cmd<:rs~a on th.c certificate which were not 

properly annexed n::. there were no apt wcr<~s usor1 t~") achieve ~nncxa· · 

tion. In the Court of Appenl hearin•:, it wr>s hc..!ld that onnexation 

was not c~nstitut€:d sr.lely 1.Jy use cf <:! rrescribm.: icrmuln but cculd 

be so ccnstitute;d Ly intuntion "asccrtaina;:'; fr('m an extmtinatinn cf 

the surrcum: ing factz at the time r·f the sale". The Cr,urt went on 

t e find in th.:it case that there wu.s ~.n inb:nticn t ci annex the ccvennnt::: 

frc:m the surrcun~ing circumstc:nccs.. The Privy C('·uncil hcwever 

expressly rej.;;ctGd this rGasr.ning a.n1~ were cf the view that thE::!re 
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were no words in the instrument of 'l'ranfJfer stating that the restric-

tions therein were for the benefit 6f 21ny lane retained by th~; 

veneer though they found that lane: W'aE in fact ret<:tim..:;:~. . In the: 

instant case n1.."1n~ cf the Ir.ts was retu.ine(I LY the venc"'.l!)r o 

Recently, the reDscnir..:; in U10 ;-;.;-.e ve case WD.fl appliP(. in 

Keith Lmnb v. Mi( ac )~5@!£.ltl.¥,~!__k~T~-~5:_::1_& ___ ~9_rr~--~-' y..£_).J!.!L?_ .. !::Ur:J.__tu1 .~ 

Cl1 11/94. .Eere it was helcl inter alia that the imi;::csitir.n 0[ 

certain covenants on the responncnts' l~na. arrJ rGrscnnl .nn::: only 

enforceable by the cri,~inal rn.rties Le~2use nf the nLscnco :- f npt 

wcrds t c! achieve cnucxatic n of th..::: l:(;ne:fit c f the crwcn;:,nt .. 

I sh<1ll n~w rrocee<"l. to c..n ex~miP.;~.tion of whether or nc:t the 

annexaticn of the .benefit o f the c-::·v c nrnt wns imrliciio 

Im. l; - _-, 
--~~: 

It 118.Y wall r.e true that th(J ve:;ndr.r c-wncd land m"'.jc.cent t.~ 

the Rocem.or.:l IJ'~DS which nre cai;aYlc cf Lenefittin~ er ca~~n~ :lo c t 

enjeying the benefit of the covenants ~n<.1 it ic n fact thnt tbc lc:.n.J. 

could be b :uche{l anc"! c c nccrnc<..'.. l ;y the cov<:nents.. However v rl(;twi th·· 

standing this if nr a1:t wcrr: ::; were ur.:cC. nnnexatic·n wculrl t'r:.il 0:::: c. 

matter c-f law. I·dditicnally, the ;.ir':_.'licnnt ,}i0. n·.~1t ret<lin lan<'.' from 

a parent title frcm which the Rc c:im2ro Lc:ndc were transferre0. 

It acquired the Rc·ccmcra Li!m:s in\1c:pendcnt Gf its ecqui&iticn cf' 

any ether lana which it mny havP. helc. 

In the fine.] onnlysi~ it woul(~ Sl:em that there wculi 1
, te no 

such implication unlesc : 

(a) the cr.venant is clnarly ref()rn!:l.e to a 

defined. piece c f l~nf: r nnc~ 

ft:) the rarties intenc:o•~ thc.t the rcncfit shculc' 

attnch to the le>,n{: " an(: not merely t n the 

c-:;vcnantee t:•erscnally. 

Indeed, as Mr. Simonitsch testified the r<ccamora L.>nd s were;: 

sol'-.·. to Rcse linll Limitc'-':. to secure,:: a gr.n .. rclatic:nship 1:etw£(;n 

John Rollinc nnd llw.lf Mcon Bay Limited sincG F.cllins cwno"t 50% of 

the interest cf R-=;se Hall Limit(;!d, as wt;ll c:s Half m::·on Bay Limit~d. 
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In applying the principles 0f law to the availnble evic:ence 

with the invaluable help of the submis$ions of Counsel fc·r tho 

respondent anc the <!rs-uments of C<Juno"~l f o r the a:r.:r;licrJ.nt I fi:ne.1 

myself forced to the conclusion th.:i.t the 3..I ·vlicatic:n en th(j mctio.n 

fails. 

For the fcregoing reaoons I make the f 0 llcwin;; <~<..:.clr.: rcitir:ms:: 

1. The parcel cf lan<~s n~w kn~Mn as thP Rc·camDr<t 

not 
Lands, is/now affc.ctc:"'.. by the Ccnst!nt Order rf 

l'..r. Justice ~alcoL1:1 C.aton the 3rd {'.27 cf ~~Ttrncber, 

1974 C'r by the rc:Jtrictions im~o.ocd in th(;: inetn1 .. 

ment cf trr.nsfer Nc.220319 dotcC. 12th July 1966. 

2.. Up0n a trne ccnstructicn of: the; terms r.f 

Instrument of '.1.'rf'!nsfer N0.220319 t:0tcc the 

12th cay of July~ 1966 the restrictinnc tht:rQt.y 

imposetl on Certific.,b~ s or Ti tlc regist8r.?.l-~ at 

Vnlurne 770 Felio 71, V(~lumc 770 F:..~lio 72 (now 

r£=r;istered at v ,·..,lumc 1231 Ff'lioo 784 ;.-nc;. 785) 

a.re rcrscnal or crllateral r:;nly <'.\nd n.re cnly 

enforce~..l·le by the criginal ccvcnautor ;-m(~ 

ccvenantee. 

Because 

(a) the benefit was not expressly annexed. tr: aoy 

other l<:i.n(;. 

(b) the .;ovenants impr.se·::: di(~ not cnure fr:-r the i;~nefit 

cf any rther lands. 

I award ccsts to the reF>pondent uc;ainst the ur-:·plicant to 

be fl.greed. er taxec!. 

Recommcmdaticn 

Befcre r·arting with this m0tter I wcuhl likt. tn rt.-:ccr.1menc:; 

that l:ecausc of the fundamental requiroment as the li:.w now stands 

for the nce(t tGr specinl wnrds c_,f annc-:xatir:n in an instruIP€:nt with 

resx;ect tc the tonc;:fi t ~- f c r:vcnants, Sccticn 61 of the C: vey <!ncinc; 

l' .. ct shcul(:. Le am~nc1ci: in crdcr fc·r it tc· c pcrc.te b~ ~.nn~x tc· chc 

land the benefit c f nny c~·;venant w~1ich b-1uch\:!C and cc.mccrns i.:.he 

L~::ic~ in tci~~ absen.,..!rc: of i!DV cc.:ntr;-,ry intention. 
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In my view the proposed amenc.ment w;uld precluC~ unnecessary 

litigat:.icn where the intentinn. t c nnnax the benefit r-.f the rost:r:ic­

tive covenants t0 thu land is clear but th(}r<:: ic a failuu?. by the 

conveyancer tc use apt words in the instrument. 


