ama

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT NOS. ERC.63 OF 1995 AND 418 OF 1995

IN TEE MATTER OF an Application by
HALF MCON BAY LIMITED - Application
under Sections5 & 6 of the Restrictive
Covenants (Discharge and Modification)

IN THE MATTER of Restrictive Ccvenants
affecting three parcels of land regiztered

(1) Volume 770 Folioc 73; {(2) Veluwe 770

Folio 72 and (3} Volume 787 Folio 98
registered in the name of Crown Eagle Eotels
Limited -~ Respondent on the (1) 19th day

of October, 1994 transfer No.828537

(2} 19th day of October, 1994 transfer

Mo. 828537 {3) 20th January, 1995 respectively,
all being the same transfer number.

BETWEER HALF MOON BAY LIMITED APPLICANT
AND CROWN EAGLE ECTELS LIMITED RESPONDENT
Mr. Bertham McCaulay Q.C. and Mr. R. Francis instructed by

Mrs. Margaret McCaulay for Applicant.

Mr. Gordon Robinson instructed by Messrs. Nunes Scholefield,
DelLeon & Company for Respondent.

Heard: March 18, 19, 20, 21 & April 18, 1996

LANGRIN, J.

This is an application by Motion on behalf of Half Moon Bay
Limited under Sectiocns 5 and 6 of the Restrictive Covenants {Discharge
and Modification) Act seeking the following declaratiors:

1. That the land registered in the Book of Register of

Titles at (1) Volume 770 Folio 71 {2) Volume 770 Folio 72
(3) Volume 787 Folio 98 are affected by the Restrictions’
referred to in the Consent Order of Mr. Justice Malcoln
dated the 3rd day of September 1974 in the Suit C.L. 122
of 1971 and the affidavit of B.C.(0.'B Nation dated

22nd June, 1971.
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(2) That the said Restrictive Covenants are enforceable
by the applicant herein, Ealf Moon Bay Limited.

The respondent, Crown Eagle Hotels Limited has also filed
an application in Sudit No. E.418 under Section 5 of tho Restrictive
Covenants (Discharge and Modification) Act secking a declaration
that the said covenants are personal only and thercfore do mot run
with the land.

The Restrictive Covenants (Discharge and Modification) act
so far as is relevant provides as follows:

Section 5. ®The Supreme Court shell have power on the applica-
tion by motion of the Town and Country Planniﬁg
Authority or any person interested -

{a) to declare whether or not in any particular
case any frechold land is affected by a
restriction imposed by any instrument; or

{b}) to declarc what, upon the true construction
of any instrument purporting to impose a
restriction, is the nature and extent of
the restriction thereby imposed and whether
the same is enforceable anéd is so, by whom.

6. An Order may be made undexr this Act notwithstanding
that any instrument which is alleged tc impose the
restriction intended to be discharged, modified, or
dealt with may not have been produced to the Court,
csesaceasncaasp, @and the Court or Judge may act on
such evidence of that instrument as the Court ox
Judge may think sufficient®.

Bcth motions were ccnsolidated but the parties agxeed te
proceed with Suit No. BC.63 of 1995. This motion was filed on
the 20th February, 19%95. On the 23rd February 1995 an exparte
injunction was granted restraining the rcspondent in terms of the
covenants for a period cof scven days from the 23rd Fecbruary, 1995
with respect tc the three parcels cof lanéd. No application for
interlocutory injunction was maGe in this matter. However, at the

very cutset cf the hearing of the mction Lofcre me an applicaticn
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was made to amend the motion by asking for prochibitory and mandatory
injuncticn as well as damages. I refused to grant the amendment on
the basis that where the statute had provided for an exclusive remedy
by way of declaration in recpect of interpretation of restrictions
affecting land, other remedies such es injunction or damages should
not be granted.

In recaching that view I am alsc following the cCecision in

Eldermire v. Eldermikre P/C Appeal 33/89 in order to produce fairness

and clarificatiocon.

Crown Eagle Hctels Limitcd is the registcred prceprietor of
the lands ccmprised in Certificates of Title registered at Volume
814 Folio 21 and Volume 979 Folic 136 cn which the main buildings
housing the Holiday Inn Hctel are erected, hereinafter referred to
as the 'Main Hotel’. They acquired this property from Rose Hall
{H.I) Limited and the Certificate ~f Title in respect cf the
MAIN HOTEL wore transferred to them on the 19th October, 1994.

The respondent, Crown Eagle Hotels Limited is also the cwner
of lands which adjcin the MAIN HOTEL ccmprised in three Certificates
of Title registerec at Volume 1231 Polics 784 and 785 (formerly
Velume 770 Fclicos 72 ané 71 respectively hoth cof which were cancelled
cn the 17th December, 19990) and Vclume 787 Folico 98. These three
parcels are kncwn as the ROCAMORA ILILNDS. The ROCAMORA LANDS were
transferred from Norman Rocamora to HALF MCON BAY LIMITED cn the
1st March 1966. They were transferred from Ezlf Mccn Hotel Limited
tc Rose Hall (Development) Limited at a price cof US$125,000.00 by
transfer Nc.220319 éGated the 12th July, 1966 and registered on the
20th Octcber, 1966. It is the instrument of transfer which contained
the Restrictive Covenants which are the subject f the application
before this Court. Rcse Hall (Develicrments) Limited which acquired
the land frcm the applicant, Half Mcon Bay Limitoed transferred
same tc the Urban Development Corporation (UDC) by way <f exchange
pursuant tc an agreement betwcecen Jochn Rollins whe had a controlling
interest in Rcse Hall (Developments) Limited and the Guvernment <f
Jamaica. This transfer was registeroa? cn the 28th August, 1990 but

was noct expressly made subject tc the ccvenants. The respaondent



purchased the Rocamora Lands from the Urban Development Corporation
at the same time as its purchase of the MAIN HOTEL.

Crown Eagle Hotels Limited is therefore the cowner of the
Main Hotel and the Rocamora LANDS which adjcin the hotel. EHalf Moon
Bay Limiteé coperates a Hotel on prcpoerty which adjoins the Rocamora
Lands.

Ncne of the Restrictive Covenants which are rcelevant to the
applicaticn are actually endorscd ~n the titles in respecct of
Roccamera Lands {i.e. Volume 1231 Fclios 784 ~nd 785 {formerly Volure
770 Fclics 72 and 71) anéd Volume 787 Fclic 98). The Certificates
of Title appear tc e subject tc Caveat ¥c.77113 ladged by the
Registrar of Titles on the 17th March 19271. The c¢ifect cf such Caveat
was to require any future transfer of the lands {then Volume 770
Folios 71 and 72 and Vclume 787 FPolic 28} toc be made subject to the
Restrictive Covenants contained in instrument c¢f Transfer N0.220310.
The directive in the Caveat tc actually conlorse the covenants has
not been complied with althcugh the lands wculd have been transferred
after the caveat was lodged and cndorscment of the Restrictive
Ccvenants ¢n any future transfer was a requirement of the Caveat.

The Titles at Volume 1231 Fclios 784 and 785 and dated the 17th
December 1990 and came intc existence after the lands were transferred
tc the Urban Develcpment Corporaticon. There is no endorsemcnt cf
the Restrictive Covenants on these titles.

In both applicaticns before the Court the instrument of
transfer Nc.220319 dated 12th July 1966 which imposed the restric—
ticns cannct be locateu by the Office cf Titlies as a reosult cf which
the applicant relies on Secticn 6 of the Act which empowers the
Court to act cm such evidence of that instrument as the Court thinks
sufficient tc meke the Order. In the instant case the covenants
and the applicable words are clearly cvidenced in other documents
before the Court and sc in all the circumstances the Court will
act cn it tc detcermine the vital issue in the case.

The Restrictive Covenants were contained in paragraphs 2 and

3 of Instrument of Transfer Nc.22021% and are recited hercundcer:-—



"The purchaser for itself its successor
and assigns as to the threc parcels hereby
transferred and with the intent to bind
all pcrsons in whom the three parcels cr
any part therecf shall for the time being
be vested hereby Ccvenants with the vencor
its successors and assigns:

{1} HNct tc erect on the three parcels cr
any part thereof any building othor
than single family hcuses and in any
event the three parcels when built
upcn shall net contain an aggregate
cf rore than twclve hiuges and ne
such hcuse shall exccad twoe storeys
in height.

{b} ®o business cther than that of ronting
a hcuse for femily occupancy shall be
carried on the thrce parcels cr any
part thercof.

{c) ©Nc beach imprcvewent shall be effected
in relaticn to the three parcels or
any part thereof which shall be detri-
mental to the beach f Half Mcon Hotel
{cwmed by the Vendcr}™.

In Suit Nc. C.L. 122 of 1971, the ~pplicant Half Mcon Bay
Limited sued Rcse Hall (Develcpments)} Tdmited - the former owner of
the Rocamcra Lands), Reose Hall (H.I} Limited {the ~wmer of the hotel)
and Holiday Inns of the Bahamas Limited {the then tenant) claiming
inter alia the following relief:-

{i} tc restrict the use of the Rocomora LANDS
inscfar as the sarc wos usced for the playing
of tcnnis;

{ii) to enfcrcece the covenants contained in the
afcresaid transfer Nc.220319.

A Consent Judgment was entcred on the 3rd September 1974 in

Suit Rc.122 cof 1971 - Half Mocn Bay Limited v. Rcse Eall {Develcpment)

Limited Feose Hall (H.I) Limited an? Holiday Inns ¢f the Bahamas Limited.

Uncer paragraph 4 it was agrecd by the pertics tc the Suit that

the covenants recited in PTransfer Nc.220313 would be endorsed upon
the thrce Certificates of Title which constitute the Rocamcra LANDS.
The Consent Judgment entereC intc batween the parties on the 3rd

September, 1974 is set cut in its cantirety belows~

Concgent Judgment

By and with the ccnsent of the parties it is Hereby Ordered:

“That the Defendants znd cach c¢f their
# rvants 0 agents T2 rest Yned £rooc



causing suffering or permitting the
playing cf tennis as a business or in
relaticn te any other business, cr the
carrying on Gf any other astivity
cffered as an amenity by ¢r in thc course
of conducting the busciness cf Holiday Inn
Hctel (or however thce same maybe called
or kncwn) on the sAid lands known as
Recamcra Lands comprisaC in Certificotces
of Titles registcred at Voluwe 770

Fclio 71 Vclumc 770 Folic "2 Vrlume 787
Folic 98.

2. That cnforcement of this injuncticn
macde in paragraphlhere~f by suspended

for a pericd cf fiftcen moanthe (15) as
from the cdate cf this rrde: {3réd Scptember
1¢74) on terms that in this pericd which
will end cn the 2Znd Decembar, 1975 the
Defendants, their servnnts ond agoents

are permittced to continuc their prosent
user of the said lends for thc purpose

cf playing tennis and thoe carrying on «f
any cther activity new being cffered as

an amenity <of cr by Bclidar Inn Hotel
provided that such tennis and all ancil-
lary activities cconected therewith and
all cther activities afrrescntioned shall
ceasc and the tennis courts lights be
turned off at 9:30 p.m. each 2nd every
day and be not 1lit again urtil tke follow-
ing afternccn or evening.

Provided that ¢p broach cf the
provisicns above relating €0 the time at
which such activities chell cease and the
tcnnis courts lights be turned cff£, this
suspensicn of the injunction shall cease
anc determine and the injunction at once
have full fcrce and eoffect,

3. THAT as a term i thig crier and in
censideration of the suspersicn of the
enforcement ~f the said injuncticn, the
defencants and each of them agrce and it
is hereby Ordcred that nct later than the
2nd peccember, 1975 the Defendants de remcve
anc kecp remcved from the said lands the
said tennis courts lights ahs all) cther
equipment therecn relating to cr used in
connecticn with the saicé activities
referred tc in paragraphs 1 anC 2 abgove.

4. THAT by anc with thice ccnsent of the
parties it is alsc agreed anc is hereby
crdered that the ccvenants contained in
paragraphs 2 and 3 cf transfer 220319
(as set cut in the afficavit f Mr. B.C.
0B Naticn filed in this action dated the
22nd o.£ June 1971 exhibiting bis cffice
ccpy of the said Transfer) be endorsed
upcn the said Certificates ¢f Title
referre: tc in paragraph 1 which shall
be transmitted within thirty (30) days
cf this crder tc the Registrar of Titles
fcr that purpcse.
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AND it is further agreed that upon the
said@ Titles being sc z=ndcrsed the caveat
filed by the plaintiffs hcreir datoed the
17th Merch, 1971 =a2gainst the gaid titles
shall be withdrawn,"

It is significant to note thazt thoe Covenants woere nevor
endecrscd on the certificates as required by paragraph 4 «f the
Consent Judgment or tha Caveat as stated ~bovue.

The cffect of the Consent Judgment is thet it can only be
binding on the parties to the proceedings i.e. Rese Hall (Development)
Limited, Rcse Holl (H.I) Limited and Hcliday INNs of tho Bahamas
Limited. Crowr Eagle Hotels Limitad, the current cwner - not having
been a party to those procecéings cannc®t be bound by the Consent
Oréer made. That Consent Order ic in cvery scnse a contract and
cerives its force having regard to the circumstances at the time.
Such a Cunsent Judgment cperates in perscnam - i.c. against the
parties in the prccecodings cnly.

With the consent ¢f the parties Mr. licinz Simcnitsch was
cross-cxamined on his affidavits., The snlient facts which cmorged
arc as follcws:-

1. He has been managing Director of Applicant®s Compary since 1962
and resides on the property. fThe Rocamorz Lands were purchased by
Applicant con the reccmmendation cf szoveral directors including
himself in crder to afford protecticn to the western end of the
prceperty, mainly Cottage Bo.l. This ccttage is where colebrities,
gevernmment heads and Royaltices stay and have: becer staying over the
years. They come to the Hotel to secure privacy, security, relaxa-
tion and pezce. In the past g.ests include, Princess Margaret, the
late President Jchn F. XKcnnely aud. Bddic ¥Murphy.

2: Subsequent tc the conclusion of the purchese of Rocam:ra Lands

Mr. Jchn Rollins whe owned 50% intoerest in both Helf Moon Limited

and Rrse Hall Limited approached Half Moon Limited tc scll Rocamora
Lands to Rose Hall Limited. The lands werce scld primarily because
the Bcard wanted to bave a good relaticonghir with John Rollins
since he cwned cne-half interest in both adjcining hotaels.

3. Uner the Hotels Incentives fict, the Minister of Incustry,
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Tourism and Ccmmerce on the 6th December 1994 made an Order which
is cited as the approved Extension (Eoliday Inn Ccean Beach Resort)
Orcer 1974. The Order relates to an extension to be made to the
Holiday Inn Ccean Beach Rescrt pursuant to an application by Crown
Eagle BRctels Limitea <ated 10th Angust, 1974.

4. When the Rocamcra Lands werce scld te Jochn Rellins none of the
lands were retained by Half Mcon Bay Limited. #2ll three lots

were scld to one purchaser.

Mr. Geonffrey Messadc, Director of Crown Eagle Hotels Limited
was cross-examined at length on his affidavits. His testinony was
forthright ané honest. In the main it turncd on the alleged thrcatume.
breaches cf the relevant covenants.

¥Mr. Gocrden Robinscn, on behalf «f Crown Eagle MHctels Limited
with his usual clzarity and skill sulmitted that kaving rcgard to the
words used to impose the covenants, the covenants in question are
perscnal or collateral covenants and ¢ nct run with the land as:-—

{a} the bepnefit <f the covenant was not
expressly anncexed to any land.
(b} the covenants were not made with the
Respondent, Half Mocn Bay Limited as
the cwner i any particular rarcel of
land and these claiming under them as
cwner ¢f any particular narcel ¢f landé
tc ke bencfitte? Aand,
{(2) The circumstances ©f the instant case sire nct such as
could create & Scheme <f Develcrwent cr huilding scheme capable <f
annexing the covenants tc the land.
Mr. McCaulay ccncedes any reliance cn @& builling scheme.

I shall now proceed tc an exawination of the legal issues
inveolved,

For the applicant tc succee” in cbhbtaining the declarations
sought I am required tc be satisficd that the ~pplicant is entitled
tc the bencfit of the restrictions purportedly running with the

servient land.
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i Restrictive Covenant cannct run with the land and thereby
bind perscns nct parties to the original covenant, unless it is for
the kenefit cr protection of land ané if it is nct, such covenants
are generally referred to as perscnal covenants. Some covenants
though having a close conncection with iond and which are in fact
capable of running with land may not run witdk thce 1land in o particular
case Lecause no proper words of annexzticon werc userd when the
covenants wcre Ieing impcged. Thus althouch a covenant maybe
capable of rurning with lan® and ir a particular case e intended
Ly the parties tc rur that intenticn moy nct ke achieved. The
benefit of a ccvenant is said tc be aunexes to 2 prarcel of land iu
any case where it is entered int~ for the particular benefit of
such land and apt wordcs werce used to attach it to the land. Sce

Preston and Newsom 3rd Edition [:.13: Restrictive Covenont.

PRl

Fquity provides three ways in which the kcenefit of a covenant
may pass. These ways are Dy annexaticn, acsignment and under a
building scheme. The conly method which is relevant herce is annexa-

tion.

Mnnexaticn

A3 is clenrly stated in Prueston and Hewscm annexaticon is

the metoprhnrical nailing of the kbenefit ~f the restrictive covenant
to a clearly defined area ¢f land I¢lenging to the covenantee in
such a way that the tencfit passes with any subsequent transfcr of
the ccvenantee'’s interest in the land.

Annexation invcelves a process wherchby the original parties
to the ccvenent demcnstrate an intenticn through the words used in
the ccvenant to attach the henefit to the land. Such wording
requires cloar manifestaticon of an intention becausc the effect
of annexaticn is to attach the bencfit tc the iand,

Therg are three types of annexaticn which are express,
implied and wtatutery. Because no arcuments were advanced on
statutcry annexation, I will rcfrain from dealing with that type.

oot it

In view of the fundamental imyortance placed on the attach-

ment of the Tenefit of the covenant to the fominant lan? equity
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tended tc require one cf the following two phrascs for apnexation
to exist.~

(1) that the ccvenant was takoen for the benefit

<f certain land, or

{2} that the covenant was made with the covenantcoe

in his capacity ac ~wnor of the cdomdinant land.

In Loth casecs the dcminant lanc must ke identificed in thc
instrument cr bLe ascertainalle from the terus of the instrumcnt.
Unless 11) or (2) was proved the Crurts would helo that the covenant
nad nct been attached. 54 formuls of cnnexction is embed~c ! ir tho
very Jdecument which Frings the restrictive covenant intce being.

Whether or nnt the bonefit ~f A regtrictive ccovensant hes
been annexed is a questicon of constructirn. However perornal
covenants canncot run. The restrictive covesant must be made with
the deminant owner as the cwner <f the dominant lend and not just
as an individual.

The worcs which fall to e congiderxed in the instant case
are set cut in the instrument of transfer 170.220319 dated the 12th
July, 1996 as folliweo:-

"The purchascr for itself its succcessors
~ané assigne as to the threce parcels
herely transferred ane with intent to
~ind all perscons in whom the three
j=rcels of any part tbherecf shall for
the time lLeing i:c vestedl herehy cove-
nants with the Venicr its successcrs
and assigns c.eceo”

The clear interpretation of the nbhiove restricticn is that
the ervenonts were for the henefit ~f the Vendor its succoesscrs
and assigns. There is n~ cxpressicon of thoe covenants being for
the henefit ¢f any land or mede with the vendcr as the cwner ~f
any particular parcel cf land cr those ¢laiming under them 23 Cwner
cf any perticular parccl of lan’ tc be benefitted. Even if it is
clear that the parties intcendel to 2annex the kenefit of the covenant
to some land, by express words or necessary implication throe
further questicns arise. The Ccurt wust ascertain the identity of
the land tc which the covenant is anncxed, determine upcn the
construction of the wcrés by which the onnexation is effecter,

vhether the covenant is annexed to the whole of the land refurred
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toc as a whole or teo such land as a whoie and alsc to cach and
every part c¢f it; and decide whether the lond to which the parties
have purported to annex the kenefit of the covenant is "touched
and ccncerned® by the covenant; if nrt the annexation fails.

In Renals v. Cowlishew (1879) 11 Ch. D. 8836 where & purchaser

covenanterd with the venicrs and "their heirs, executors acdministrators
and assigns® not to build cn the land conveyed, it was held that

the words "assigns”™ mcant merely assignees f the covenant as a
scparate entity from the land. Therefore uwpon a later conveyance

cf the land without menticn of the covenant, it Jid not pass.

However in Rogers v. Hosco~od (1900) 2 Ch.388 where a covenant

was expressed to le for the lcenefit ¢f the dominant cwners, "their
heirs ané assigns »nd others cleziming under them to all or any land
acjcining®, it was held toc run with the lan, the l:enefit c¢f the
covenant passing with the subscquent conveyance ~f the land.

In Ives v. Brewn {1919) 2 Ch. 314 where the covenant was

made with the covenantcees "their heirs and assigns® and Sargant J.
was cf the view that the covenants werce inserted because the
covenantees were owners of adjcining property and with a view o
benefitting them accerdingly, the covenant was held not to bhe annexed
as there were no expressed words wiereiy the covenants were expressed
te be fcr the Lenefit cf any land or macde with the covenantee as
ocwner for the time being ¢f such land.

In Jamaica Mutual Life Assurance Scciety v. Hilsborough Limited

etal 38 WIR 192 a case decided LIy the Privy Council is a clcar

example of ccvenants endersed on the certificate which were not
properly annexcd as there were no apt words useri to achieve anncxa-
ticn. In the Court of Appeal hearing it was held that annexation

was nct constituted snlely by use of 2 prescribed icrmuala but cruld

ke so comstituted Ly intention "ascortained from an exemination cf

the surrcunding facte at the time ~f the sale®™., The Court went on

tc find in that case that thcre was 2n intenticn to annex the ccovenants
frce the surrounding circumstovnces. The Privy Craurcil however

expressly reijected this reascning and were -f the view that there
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were no words in the instrument of ¥ransfer stating that the restric-
ticne therein were for the benefit &f any land retained by the
vencor though they found that land was in fact retained. In the
instant case none of the lots was retained 1y the vendnr.

Recently, the rensoning in thQ o ove casc was applied in

Keith Lamb v. Mifac Equipment Limitcd & Torra Now

Ch 11/94. Eere it was held inter alia that the imposition of
certain covenants cn the respondents! 1and arz jerscnal »nd only
enfcrceable by the criginal parties lLeceuse nf the absconce ~f ~apt
wcrds to achieve cnnexaticn of the lopefit ~f the ernvenant.

I shall now rroceed 0 an examir~tion Of whether or ncit the

annexaticn of the bencfit ¢f the covenant was implied,

Imglic?
It mzy well ke true that the vendor cwned land adjccent to

the Rocemora LANDS which are capatrle cf benefitting or capa

v

le of

4

enjoying the bhenefit of the covenants and it ic o fact that the lan?
could ke tuuched and concerned iy the covenants. However, notwith-
standing this if nc art werds were uccd annexation weuld £2il as a
matter cof law. rdditicnally, the aopplicant 3id not retnin land from
a parent titlce frcm which the Rocawmcrs Ieandc werce transferrad.
It acquired the Rccemcra Lends independent of its scquisiticn cf
any cther land which it way have helgd.
In the final analysis it wouldl seem that therc woul:s! ke no
such implicatiocn unlesc:
{2) the crvenant is clearly referatle to a
defined piece ~f 1lona, and
{k) the parties intenced thet the rencfit should
attach tc the land, and not mereliy to the
cuvenantee (ersonally.
Indeed, as Mr. Simonitsch testified the Recamora Londis werc
sold. to Reose Hall Limited tc secure & groo relaticonship: hetwecen
Jchn Rolline and Oalf Moon Bay Limited since Rollins ownet 50% of

the interest cf Rose Eall Limited, as well os Half poon Bay Limited.
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In applying the principles of law to the available evicdence
with the invaliuable help cf the subtmissions of Counsel for the
respondent and the arguments of Counsel for the applicant I €ina
myself fcrced to the conclusion that the aroplication on the meotion
fails.

For the fcregeing reasons I smake the following doeclaratinns:

1. The parcel cf lands now known as the Rocamora
Lands, is?%g' affecte” by the Consent Qrder of
Mr. Justice ¥Malcolm dated the 3xd day cof £ojtenher,
1974 <r by the restrictions igmrosced in the instru--
ment cf transfer N-.22031¢ dated 12th July 1966.
25 Jpon a true constructicn of the torms of
Instrument of Transfor Nn.220319% datceo tho
12th day of July, 1966 the restrictirns thoerely
impesed on Certificotes of Title registered at
Volume 770 Folio 71, ¥olure 770 Folio 72 {now
registered at Volume 1231 Folios 784 ~nd 785)
are porscnal or ccllateral only and Are cnly

enforceaile by the rriginal covenantor and

covenantee.
Because
{2) the benefit was not expressly annexed to any
other land,
{b) the covenants impese” <id not enure for the henefit

cf any cther lands.
I award costs te the respondent against the applicant o

Le agreed cr taxecd.

Recommendaticn

Befcre jarting with this matter I would like to roecommend
that recause cf the fundamental requirement as the law now stands
for the need tor special words of annexatinon in an instrument with
regpect to the tLencfit + £ crvenants, Secticn 61 of the C:voeyancing
Act shouls Lo amended in order for it to operate to 2nnex to che
land the benefit ~f any coovenant wiaich touchecs and concerns ihe

land in tee absere of anv contrary intenticon.
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In my view the prorosced amendment wcoculd preclude unncecessary
litigaticn wherc thce intenticn tc annex the benefit ~f the rostric-
tive covenants to the land is clear but there ic 2 failure by the

conveyancer to use apt words in the instrusent.



