IN THE SUPREME COURT OF JUDICATURE OF JAMAICA |
IN MISCELLANEOUS (s Ve

SUIT NO. 1990/M9 5 e

BEFORE: THE HON. MR. JUSTICE ILANGRIN
THE HON. MR. JUSTICE CLARKE
THE HON. MR. JUSTICE K. HARRISON (AG.)

1IN THE MATTER of an application
by ERLIN HALL fcr Loeave to apply
for an Order of Certicrari.

AND

I¥ THE MATTER cf Services Cormmission
#emcorandum $PB/R 1317 dated the

17th day of September, 1990 and/or
Correctional Services letter Ref.
Nc.P.H. 46 dated the 28th day of
September, 1990 in respect of the
purpcrted dismissal of the Applicant
ERLIN HALL.

AND

AND IN THE MATTER cf the Public Service
Regulaticns, 1961 eg smended,

Mr. A. Kitchin instructes by Gaynor & Fraser for Ayplicent.

Hr. Lennox Campbell for kespondent instructed by Director of State
Prcceedings.

EBEARD: July 1, 2, 5, 1991 &
September 22, 1953

LANGRIN,J.

On July 5, 1551 when we delivered our jucgment in this ratter
we indicated tc Counsel on both sides the reascons fcr our cecision,
Then, we thought, that would suffice. Since that time we have ccome
to réalizé that the point in issue though elementary comes up quite
frequently. To ensure that the relevant authoritics use their
powers in a proper manner we ncw put cur reasons in writing.

These proceedings Criginated in an applicaticn by Erlin Hall
for an Order of Certicrari tc quash a decision by the Public Servige
Commissioﬁ whereby in 2 letter dated 17th September, 19%0 the appli-
cant was dismisseé from the Public Service with c¢ffect from the
10th September 1589 uncder Requlaticn 37(4) cf the Puklic Service

Hegulations 1561. This was consequent cn his absence from duty




without permission for more than five (5) days.
The matter first came before Ellis J. on 12th February, 1991 who
granted leave tc apply to the Full Court for an corder of certiorari.
The grounds upon which the applicaticn before this Court
was maCe are stated as focllows:—
(a) “That the purpcrted dismissal of the Applicant is
unlawful znd/cr unfair and/or in breach of Public
Service Regulations 1961.

(L) That the purpcorted dismissal as aforeszid is in fact
null, veid, contrary to law and in breach of natural
Jjustics,

(c) That the Public Service Commissica and/cr the

o Commissicner of Corrections acted withcut or in excess

¢f jurisdicticn and in breach cf Public Service
kegulatiocns ané the principles ¢f Hatural Justice,
in th=t the applicans was Cismissed from the
Department ~f Correcticnal Services summarily and
arbitrarily and without being accorced a fair trial
Cr any trial at all, nor was the procedure for dismissal
as provided by Regulaticn 43 of the said Regulations
instituted, v

The scle issue raised in this apnlicaticn for an Orcder of
éCertiorari was whether the Rules of Natural Justice had been cbserved.
; We will now attempt tc narrate the story briefly.

Exrlin Hall the applicant is a Senicr Warder in the Derzartment
of Ccrrecticnal Services having joined the Service on the 10th Arril,
196%. He was assignéd to the General Penitentiary in Kingston
and while on duty in September 1969 he was injured by a bullet fired
from a rifle in his prssessicn.

As a result of the injury he lost the seconé tce cn his
right foot. He continued working until June 1987 when the residual
effects of the said injury developed tc am extent that he would no
longer stand for long pericds, suffered back pains and had difficulty

in walking properly.



In April 1984 he scught medical treatment for the said
comprlaints and was advised by Dr. Fraser tc seck meﬁicai treatment
in the United States. During 1988 he travelled to the United States
on twoc separate cccasicns and cbtained medical trertment.

In Janunary 1$8% the aprlicant was summcnes to attené a
meeting at the offices «f the Chief Perscnnel Officer who advised
him that he may be placec hefore a Fedical Board tc ascertain if
he shculd be discharged from the service on medienl grounds and/

«r in the public interest.

The applicant crutinued to have his medical certificate
enccrsed by Dr. Gray, tho Ccrrecticnal Department dector until
August 198S when upon cxeminsaticon Dr. Gray recommended that the
zpplicant was fit to resuwe cuties.

From the 10th Septenber 1989 to November, 159C the applicant
was mediczally unfit to roesume cuties and submitted medical certifi-
cates tc cover that pericd. There is a conflict on the evidence
as tc whether certificates were submitted to cover that pericd.

Mr. Gecrge Martin, Chief Personnel Officer asserted in an
affidavit that the applicant was requested to p:ovide-a;fePOrt;frqmi
his deoctor in Pebruary, 1585 but no report was offered.

Dr. hlafia Samucls,; Chief Medlical Officer cn the 4th June,
1850 reccmmended that the applicant should returrn to work in the
absence of a medical rejcrt.

& ccamprehensive medical report prepared by Dr. C.a. Fraser M.D.
anc dated August 22, 1550 steted that the applicant is mecically
unfit and suggested that arrangements be made sc that he may curtail
his professional respensilbilities on medical grouncs. This report
was fcrwarded to the ralevent azuthcorities.

Scometime in July 1990 he received z letter frcm the Correc-—
tional Services Department uated 13th June 1550 requesting him tc
regort to the cffice at 34 Duke Street, Kingston on June 1%, 1560,
But when he attended in July 1590 he spcke with cne kr. Roberts

whe infcrmed him that his matter had been sent to the Services



Comuissicn for a ruling. XMr. Roberts in his affidavit asserted
that the applicant did nct arrive until July 1956 bwmt was silent
25 Lo what he was alleged tc have told the applicant. BAccording
tc ¥r. Roberts several nctices were sent tc Mr. Hzll requesting
him t¢ report at his office.
On the 20th wovember, 1950 the applicant received a letter
cated 28th September, 1550 purpcerting to dismiss him from his coffice.
The applicant asserts that from the 5th September 1988 tc
the 4th fpril 1591 he had xeen on sick leave and he was never
instructed at any time to resume his duty. When hce SawW Mr. Roberts
in July, 1990 he showed him copies of the said medical certificates
ancC the repcrt of Dr. Fraser.
There are twe impaortant matters revealed in the affidavits.
First, there wes contradicted evidence that noticus were delivered
to the applicant to report for duty. Seccnd, there was a significant
absence ¢f evidence that the applicant wos teld what was alleged
against him and hearing nis defence or explanaticn.
The seccnd of these zdverse factors was JSenlt with by
Mr. Cempbell when he sulmitited that the applicant cught to have
een aware of his absencz from duty. But here again the evidence
renders the submissicon unclesr since the applicant s#ys he was on
sick leave and never received any nctice to resume duty.
We must ncw turn to the statutory provision. Regulation
Regulations
37{4) of the Public Service/1961 as amended by the Public Service
{(amencment) Regulaticn 198 reads as follows: -
"The absence of an cfficer froa
cuty for a period cf five days
or more withcut permission
renders him lisble to summary
dismisscl with effect from the
first cday of such absence.®
It is plain frowm the wording of the regulaticn that the
power to dispense with the services of an officer is tc be exercised
cnly after consideraticn and. determinaticn cf:~
A {a) that the cificer was absent from Cuty

for a pericd <f at least five days and



{b) that he was absent without permission
for thet periocd.

It is nct a power which must be exercised arbitrarily.

It is abundantly clear frcm the evidence and the submission
of Mr. Ritchin that the Public Service Commission hacd made up its ;
mind to dispense with the applicant’s services on the basis of the
report made to it amd the applicant was given nc chance toc say any-
thing by way ¢f denial of the Ffacts alleged in the report or in
witication of them.

The Regulaticn did not give an absclute discreticn to anyone
to dispense with the services of the applicant. In cur view the
discretion, althouth wide is not absclute. The Commission should
have directed its mind itc the criteria laid down in the regulation
in acccrdance with the principles cf natural justice. This was
not dcne and we think it was precisely because the Commission was
aclvised that its discretinn was absclute which led +e the way the
applicant’s case was treated.

¥r. Lenncx Campbell, Counsel for the Respendent Commission
submitted that the applicant adopted a code of behavieur £rom which
the Court ought tc find that he was aware that he was away from his
place cf employment on lezve withcut permission. &cditicnally, the
Public Service Commission which is appointed under the Constituticn
of Jamzica had jurisdicticm tc cismiss the applicant and properly
assumed that jurisdiction. The Court may not then enquire intc
the wvalidity c<f the Aischarce of that function. Eowever, Mr. Campbell
was mere than cancdid in his conclu@ing submission when he said he
cculd not place an interpretation on ‘summary Cismissal' which
excluded the right to he heard.

It camnot be gaimszid that in the absenc: of an allegaticn
that the Commissicn had acted cutside its juris~icticn cr hagd
centravened the right of an individual teo a fair hearing secured
by Section 20(2) ~f the Constituticn, secticn 136 cof the Constitutic:
excluded a Court from inguiring intc whether the Commission had

valicdly performed its functicn. See Endell Thomas v. Attcrney Genera}_?

¢t Trinicad and Tcbage (1982) A.C. 113. We wish to emphasize thar




the only matter which we are c¢eciding is that the process by which
the Public Service Commission reached its decision in this case

was unfair ir this respect, that the applicant was never tolda the

H

easons why “his dismissal was being considered, and that he was
givern no opportunity of meking an explanation about the matters
ct corplaint against hizm.

We are far from szwing that if the procacurs had been fair,
the rospondent Commissicn would not have becn entitled tc reach
the cecision that it <¢id. Whether the decisicn itself was fair
and reascnable is not = matter that can be rais«<< in the present
proceedings.
We must make certzin chservaticns cn the law as we understand

it. The locus classicus in this area of the law is the decisicn

©f the House of Lords in iddge v, Balawin (1963} 2 AER 66 {(1564) A.c,,_f
40 vhere we find usefnl guidance on the proper approach to this :
type of case., Lord Roid in c¢elivering his judgment said there is

an uniroken line of guthority to the effect that an cfficer cannot

lawfully be dismissed withcut first telling him what is alleged

agzinst him and hearing his c<efence or explanaticn. We regard

this rule as fundamental in cases of this kind when &eprivaticn
¢f cffice is in gquestirn. 4 forticri when the ¢fficer has served
fcr wver 26 years.,

& formal hearimg may well be unnecessary out an enquiry con
the facts shculd be cirried cut and commen prudence should dictate
that the report or at le=2st its substance should e shown to the
cfficer and an opportunity afforded him to comment on it befcre
the final decisiocn was taken Ly the respondent.  There must have been
a particular date on which the Commissicn consiivred and arrived
at its decisicn, yet thers is no evidence before us that this date
was notified to the ayplicant. Indeed, there is not one thread
<t evidence that any attempt was macde by the respondent to invite
the zpplicant to atten’ at an informal hearing‘cf the charge which

had such disastrous results.



We 4o ncot doubt the geod faith of the Clummission but in the

=

end it seems tc us that largely as a result of a wistaken ncticn

The proper apgroach to this type of case was that the
Commissicn was bound to zct fairly in exercising its statutory
plwer under kegulation 37{4). The decision which was reached
¢ic not accord with the standerd cf fairness hecause the applicant
was nct given an opporiaciiy tc answer the accussticn which led
the Commission t the conclusion which was resched,

We now turn to the guesticn of remedy. Since we were
concerned nct with the decisicn but the decisicon-making process
we ars centent with guashing the decision therehby ensbling the
Commissicn to have the wrong put right. The order that Certiorari
should gc was in effect ~ne which would regquire the respondent tc
~eal with the matter &e pove.

Nothing that we did on July 5, 1991 reinstated the applicant
in his former positicn 25 a Senicr Werder.

accordingly for the aliove reascns we would grant the moticon

with ccsts te the applicant tc be agreed Cr taxed.




