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IN THE COURT CF APPEAL |
o SUPRSME COURT CIVIL APPSAL NO. 21/68
’;ivﬁt‘j "BEFPRE: | The Hdn. Mr., Justice Shelley - Pre51d1ng
' o " The Hon. Mr. Justice Fox,.
‘The Hon. Mr. Justlce Smith (Ag.)
LUCAS HALL - Defendant/Appellant e

Ve

. DELORZS BLEASDELL- )
‘Administratrix of ) '
the Estate of = ) Plalntlff/Respondent
THOMAS McKENZIE )
)

,BL“ASDELL - deseased -/

‘Mr. Ronald Williams for the Defendart/Aooe’lant

Messrs David lMuirhead and K.  Van Cork for the Plalntlff/Qespondent

1st, an and 3rd June
and 10th July, 1970 .
FOX, J.A:
- The'deceased was 24 years old at the time of his death.

In September'i96l, he was eﬁployed as‘a nechanic in a gérage
iﬁ London, He was drafted for service iﬁ fﬁe‘British\Army
for four months, in April 1962,'hé went to America. He
returned to'Englané in August,’1965'énd narried the plaintiff
the following ﬁonth. »Six days later tﬁe.cbuple left thé |
United Kingdom fbr,Cénada via Trinidad,whe;e the deceased's
fathex is a Senator;; aneramaica Wheré the plaintiff has
elatiQes. They came to Jaﬁalca in Ocio er, The décea?nd

 died as a result of an acc1oent on the 22nd of November, 1965
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The difficulty in this case is due 1o the dearth of

. evidence as to tha ‘value of the dependency. Thexe is uo
b .2 to the actual o raxvnin T oth

“‘deceasd in the Uhited Kingdom or in America.  He and his

——— ) . r

.- mother owned a house'ih America,  She bezcame ill andfhad ;f

“to reiturn home,. Ihe “house was nold There is no evidence
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as to the amount of the proceeds of sale or the disposition
of these proceeds. The deceased paid'for'the plane tickets
from London to Canada. There is ho evidence as to whether the

.payment was made from income ox savings or any other source.

Even 1f it is regarded as be1ng 1nd1cat1ve of the financial
~v1ab111ty of the deceased at a partlcular tine, 1ts effpct
as a guide to his esarning potential is con51derably quallfled"5

. by the fact that, on the evidence,whe left.no estate; and his» <

funeral expenses were bourne in the main by his father.

The starting point for the assessﬁent of d amages

uhder the Fatal Accident Law, Cap. 125, is usually the amount

“of wages which the deceased was earning at the time of hls
e | - death. In the absence of sﬁch evidence, the calculatirﬁs in
<“/ this case nmust commence Wlth the regular weekly allowance of"
.£13 nade to the plaintiff by the deceased fron the date of

4

marriage to the time of death. Out of this sum, the cost

. me e S T

of some meals and the week's rent of £3 for a'room; was‘paid

during the six days the cocple lived'tcgether in London.,
The deceased was said to be a generous person, he_ﬁade . =

,gifts to his wife and took her outvto neals for which he

,(i)l'.' paid.  In Trinidad, the couple was provided with accoehciation
/ “;- and hospitality by the deceased's fatﬁer and the plaintiff' . 1
| retaiﬁed the full amount.of the Weekly allowance of £13. A | - .
In Jamaica, the plaintiff contributed £5 a ﬁeek towards the

. housekeeping expenses of her relatives, and this is as reasonable

a figure as any on which to estimate the weekly amount required
.for the personal expenses of the deceased., The allowance :

of £13 should therefore be reduced by this estimated figure

: <v/ - and by a further sum representing other living expenses such
as rent, In the absence of evidence, no realistic assessment
can o attennied of the value of any othuer contyibution which

wmay have been made by the deceased to the plaintiff, and the

A
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*7£9 a weck

In hl subnlsszonson the nunbcr of ycars pvrchase byi

Wthh *he value oF tho denenceﬁcy should be nul pl ied so as

-
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_to arrive at a proper lump sum payable for damages, counsel ,:fi i
for the appellant eﬁphasized the possibility of the plaintiff's

. early remarfiage and squested that the decision of the Court ; _ |

of Appeal in Goodburn Etc. v. Thomas Cotton Limited /19687 ' ;

,( ﬁ'l;', 2 All E.R. 518 was directly in p01nt. 'In that case the -

, plalntlff's widow was ‘an attractlve young Women of twenty-five> 

m - years at the time of her husband's death,'and so distinctly »f’
‘ Jmarriage nlnded' A that within six months of his decease,"‘ ;fz

Ashe serlously considered marrying a young man with whom she

had formed an intimate friendship . The final step was not ) ;

, takeﬁ because of frequent dis agreements, This:information S 'ﬁ
.wesldragged out of the plaintiff in cross-examination. Her ' i

<;/ = f lack of candour seemed to have deepened the Court's conwiction j
: i

.that she would have contracted an early marrlage, if not to

her young friend, to some other man. The plaintiff was the '_ | %

mother of three very young children and this fact no ' ' {

deubtlainfiuenced the judgment of the Court of Appeal in reaching |

. seven years as the appropriate multiplier. . In this case, the
pleintiff appearsk.to be‘attractive_ana in good'health .

(:i' o _At the time of ﬁhe enquiry before.the Registrar in March, 1968, g

' ' ‘ehe:was three months away ffom her twenty-eighth year. Shee' 4

“is the mother oan posthumous child borﬁ on the 7th of July, 3 g

1966. She entertained hope of remar?iage in theinot too o i

distant future, but up to barch 196u, she had no prospect

. of this. It is clear that she is not as distinctly marrxiage
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ninded' as the plaintiff in Goodburn's case,'and the significance

ef the possibility of remarriage should be qualified accordingly.

The thinking which seens appropriate is that of'Lord Denning in

Nunn v. Cocksedge, Limited, 1956 C.A. No. 242, (Vide Kemp & Kemp
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Volune 2, The DQuantum of Damages - p. 20 - note 19 )
Care should Dbe taken therziore, to ensure that not too much
weight is given to the chances of plaintiffts remarriage, however

Y
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attractive sne may be,

In hns subm133101s oneehe quest*on, counsel for the ,"

-~.

'reapondeﬁp dlscuoqed the case Table III in Kenp & Kenp Vol. 2"

at page 42, Theﬁe-casés exenmplify awards in the casé of a

Q%






- workman with good prospects:of Future Promotion and/bi Increased

Earnings, and are singularly'inappropriate to the instant -case - ?
~ where the évidence;of the future. prospécts of the deceased, 5

if he had not been killed,is nil., This factor has,'perhaps,

(m}' : the most imporfant effect in reducing the multiplier. In

. Mallett v.M’cMonaﬁgle_/_TQé_Q_? 2 A1l E.R._'p;'léé, the deceased,
a_yéung wdrkihg man, haa exceilent prospecfs of increased

.-futhre earnings in the near future if he had lived, The - -

- Court of Appeal con51dered that the Jjury must have reached

a multiplier far in excess of the figure of sixteen years, :
- which, as Loxd lelock pointed out, was the highest flgure .é
approprlate to a case in that category. The:appeal«was . ?
<a>' '" allowed and the award set aside. In this case, if aépears B ;;
| " ..to me that the number of years purchase should not be in excess :
- of a figure which, when applied to the value of the dependency, | _%
results iﬁ a sum in the vicinity of £S,SOO. - In my opinion, =
the Registraé's award of £8,000 is clearly excessive and should
" be reduced to the figure indicated, .
b

SMITH, J.A:

There is nothing to indicate how the learned Registrar

arrived at the amqunt of £8,000 damages awarded under the Fatal
Accidents Law, but he was under no obligation to disclose his

method of calculation. In this situation, the only way in.
. t

2 s ‘.'\’v‘“";.'

which the sum awarded can be tested to determine whether it is

N | ) _ _ » ] B 1
”(;/ excessive,as the defendant contends, or not, is for us to do . :

o P oy

‘our own cplculations based on what, on thé evidence, is a
reasonahle sun to allow as the anmual value of the derendency

and & reasonable number of yeaxs' purchase,

R

I+ s 4 - M - ) - q: : -
ITn my opinion, the evidence doos not sunnort a dependency

h@*n excess of £ 68 (§950 OO) a year,'or £9 (bls) a week._VHSyj'

\

l.;The plalntle's evidence was that for the ten weeks of the e

" marriage ”hér'de cased husband gave her an a]]cuance of £13 (32 6”6
: L Lo e .
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"a week., For the purpoée of afriving at the true value of the
dépendency only the first week of the'marriage should, in =my S &

view, be considered. This was the only week that the couple

o e

. 'kept housé!. .They were on holiday fron thén until the husband}s . :W
.untimely:death. ' The plaintiff said that out ofvthe £13 (526.00)
l {\;j 1¢ - she paid £3 (56.00) for rent and spenf £3 ($6.605 for her
| . husband's food and drink. She is entitled to have soﬁething i  .;f
'addgd.for such part of the milk and,bremibroﬁghf in by himhwhich
she consuned and for the méals she had awvay froﬁ‘homé for.which‘
he paid, When all of this is taken into account, as I have §aid,
£9 (518,00) a week is a reaéonable'sum to éllow. _‘
In nmy view, fhere is no evidéﬁce td justify.an ipcreaséf
_wwg-a_fxw~inrthe &épendency-dn account of the birth offfhé“pd§%humods’
<; 'child.‘ "In a case where there is evidence of the déceased;é ’ T

- probable futﬁre earnings, an allowance could properly be made

for this, if the deqeased's earnings would be sufficient to éécom- é?
modate the.inérease.; Here, there is no evidence.at all of what

the deceaﬁed carned in the pasf or was likély to earn in the

future, There was no evidence of the source of the £13 ($26,0@) r

[

o
. - he gave to the plaintiff weekly. --These sums-and the smount "“‘”"%l
<:\\J paid for travel, couvld well have come from the proceeds of .the 1
,,/ - . - - ' - ]
r
|

sale of the house which,it was said, he owned in America. . .
All the plaintiff, who was the only witness, said was that in ﬁa
1961 the deceased was a mechanic eﬁployed at a garage in

‘London, That in April 1962, he went to the United States-and : 3

‘though she said she knew in what capacity he was engaged when

he first went there she gave no -evicence of it. She said also
. t
that she knew how much he earned in.the United States but gave

B <;/ " ho evidence of it, In this state of the evidence, it is
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-impossible tc say whether the deceased would have been able to
ircreaszse the weekly allovance on. the bixth of the child and,
if so, by how much,

I 1 - s SN - = o 1 - £ A Sy gy
Tith a dependency of the ansual value of S462 (L036.,0C

Gf;almultiplie:VOf 17 or 18 wopldkhéVe f6"be émp1oyed‘fowa:riﬁé?tgf
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©at the danages of £8,000 awarded, Ye were referred to lMallet

oo

v, Mcllonangle £19697 2

A1l BE.R. 178 in which Loxgd Diplock, in
i 4
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»Lord Dlplock went on to p01nt out (1b1d P. 191) that 16 years'

_purchase ' represents- the capital value of an annuity certaln for

jat 1nterest ratesof 42 per cent or 33 years at interes+ ratescxf

~prospects of rpmarrlage~‘l

v, Thonas Ccttcn pinlted, 719637 1 All 5.R. 512, in which

the House of Lords, Sald at page 191'

"In cases such as the present whcre the deceased was o

‘aged 25 and the appellant, his w1dow, about the same age,

e NS SR A T R WP Sy

'Courts have not 1nfrecuent1y awarded 16 years! purchase.

It 1s seldom that this numbex of years! purchase is

exceeded b

bt

a period of 26 years at 1nterest rates of4 Pexr cent, 29 years

5 per cent' He continued: S g .i R ¢

"Having regard to the uncertainties to be taken 1nto
. years
account, 16/would appear to represent a reasonable

S L i

- maximun number of ‘years! purchase where the deceased.

' died in his twenties. " Bven if the Deriod were extended

to 40 years, that 1s, when the deceased would have - K
attalned the age of 65, the addltlonal nunber of years!

-purchase at interest ratesof t per cent would be less

3

than 4 years, at 43 pex cent,'wculd be less than 23 J

years, and at 5 per cent would be 11 tle more than 1 year‘"

In this case, the deceased was 24 years old whe ~he died and
the plaintlff 25 Accepting Lord Diplock's approach and his

arithmetic, as I do, the maxinum of 16 years would apply exactly

in this case, But the maximum is subject to be reduced by factors

A

peculiar to a parficular case; Regarding the prospect of

remarriage, Lord Diplock said (ibid p.191): S .

"Similarly, even in the case of a young w1dow the'!

& e, o L

prospects of remarriage nay be tnought to te reduCed

-

by the exisuence of . several young chlldren to a point

:at whlch little account need be taken of this factoxr.®

. . - ey P . e o S S Al el la . LI E = P
in. the Jalleit case (supnra) the widow had three infant children

on the extent to whic!

L -

id-;f' Learneﬂ couns o1 for the defendant referred us to Goodburn
”(' e /" N

oY aa- e J4hoe Court. ..



—— -

e e e T T e e B

L

aiim oty Y

fhe Court of Appeal in England reduced damages éwarded under the jjf:
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Fatal Accident Acts because of the strong prbbability that the

widow would have remarried by the tlne she was 30 years old,

vnamely, within 6 years of the ac01dent Wthh resulted in her'

husband's death. The Court held that a multiplicr of 11 years
(lJt - was,therefore;unreal and reduced the award to a sum whlch
represented'aDproximately 6 years' purchase of the widow's

H.depenaency. It was submltted that there was 11+tle dlstlnctlon .

between that case and the present on the prospectsof remarrlage

R RILL

and that 6 years' purchase should also be employed in this case,

In the Goodburn case (supra) the widow was 25 years old

at the time of the accident with two.&oung children of the marriege.

e DR AR T il o s

j‘(:w ...~ She was attractive and admitted that she had beeﬁ'going out with
a young man, a Mr. Walker' that he had asked her to marry him

and she had seriously thought of doing soj; that she had met

his parents and he had spent a night with her at what had been :
‘her matrimonial home;- that there had been a discussion at the
house of her parents-inflaw of the effects of such a narriage’

on her two children; andAthat,_altheugh there wes_noﬂlonger o

_any question of her marrying him owing to frequent arguments,

_(i)'f . she-would remarry if the right person came along. The widow,

in giving evidence, tried at first to conceal hex association
with Mr. Walker. Willmer, L.J. said, ét pP. 521, that "peading

the evidewce ........., one cannot fail to receive the 1mpression

: . .
that the plaintiff was being somewhat less than candid in the

‘@vidence which she was giving.™ It seems to have been the

.. £ o), CaAL e oM s s A I At oos S S B M Rt ' Lt il b 8

strong probability that the widow would?marry Mr., Walker 'in
. . i

5

| |

the quite near future' which made the Court treat the matter 5

L as one almost of certainty that she would remarry by the time i
K . .o . -, ) . . . . v ‘ . . %
she was 30 years old. = Willmex, L.J. said, at p. 522: §

. S i

"o sy mind... s eeeae. 1t would e o omatier for surprise 1L h

: ) . .o . . . » Cod

the plaintify has not remarried by the tine she is 30 years old.®t 3

: : ¢

dr;: not s:‘~-.g,u~ ep wiith thoe coptoation fhat thure 1s veny ‘

.fllttle dlsilnctaon between the Goodburn cﬂse (supra) and thtS‘*

on the pro ects of roﬂarrlaﬂe. In chls case, the plain ti[f

-

agree{ with the o“”qcut Lon, during cro Qxauing%ion,
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,}that she is an attractive young lady. . She 3saidvthatvsevera1e

people had told her this and she accep;ed the conplinents as

génuine and sincere; that she qld not for the moment hope to

i . . ' . i :" 3
- remarry, though she hopes may be in the future it will happen;

that she hoped within the next four years she will meet the
right person., ‘ She agreed that her baby, being a giri; should,

if possible, have a father or step-father alive to’look‘after‘

.. u-_hex, . She. said it'QOuld_,be-pleesantwto find. someone to. fall.

in love with and have children; ‘that it is'desirable that her

'daughter should not grow up an only child She had said

previously, durlng eyamlnatlon in- chlef that she was not
engaged ‘and she knew of no Drespects of her beconlng engaged

or married in the future. " Before us, she was descr;bed_by

learned counsel for the defehdant as'marriage;minded, though not -
as st?ongiy so as the widow in the Goodburn case. I think that

that is the most that ean'be said of the plaintiff in this regard.
,sBuf‘what attractive’youhg woman is ﬁot marriage-minded? To be

‘marriage-minded without more does not mean, necessarily, that

a marriage is imminent. I cannot agree, as was contended,

that a nultiplier of 6 should be applied in this case as was done

. 4in-the Goodburn case (supra). That case was decided on its

speciasl facts which, as shown above, are not the same as in this

. case. Almost five yeais have gone since the deceased's death
~and,as far as is known, the plaintiff has not remarried. I am
qulte unable to say that there is evidence of a strong probablllty

: of the- plalntlff remarrylng in the quite near future, though her

prospects of remarrlage are falrly favourable. .

I an satisfied, however, that the damages awarded are

too high.- It may be that the learned Registrarfdid not take
the prospects of remarriage sufficiently into account. I

-

wanld allow the appeal and reduce the danages awarded to £5,500

(311,000.00). X would apportion £1,200 (52,400.00) thereof

JHR L S,
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vy vtha child and the balance of £4,200 ($03,0600.00) to the plain
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. FOX, J.A:

Mr. Justice Shelley has - had the opportﬁnity of

readlng these Judgments. : He has asked ne to say that he

fragrees w1th them and W1th allow1ng the apoeal in thelr terms.

The appeal is therofore allowed the award of
£8 OOO under the Fatal Acc14ents Law is set a31de and an award

of £5, 500 substltuted therefor, apportloned as follows.

e e b e e e mn . au, R N

£4 300 to the w1dow

B T T T e D S U RN

£1 200 to the chlld

'_The award of £500 under the Law Reforn (rlqcellaneous Prov131ons)

.Law Wthh was not aonealed from, stands.

Cost of this appeal to be the appellant's, to be

agreed oxr taxed.
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