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I THE SUPREME COURT OF JUDICATURE OF JAMAICA {:j>”iifi§ii:/wjbﬁ‘
IN COMHOK LAW ' o =
- AT

P - /”’
SUIT §O. C.L. 1992/H034 W o
BETWEEN CLIFFORD LEOPOLD HAMMOND PLAINTIFY
A WD HERMINE DARBY FIRST DEFEXDANT
LN D CHARLES DARBY SECOND DEFLsDANT

Mr. Lewton Heywood instructed by Daley, Walker & Lee Hing for plaintifi.

¥r. Scharsmidst ¢.C. and ¥r. Givans instructed by Dunn Cox & Grrett
for both defendants.

LEARD: February 11 &12, 19983
LANGRIN, J. & Octcber 8, 1993

I have hefore me a summons seeking an Interlocutory idandatory

Injunction as under:-
"That the Defendants be restrained
by themselves their servants agents
or otherwise howscever from remaining
and continuing in occupatiocon of that
parcel of land registered at Volume
1227 Folic 833 of the Registered Bock
of titles.®
The plaintiff is the register=d proprietor in fee simple of
all that parcel of land part cf Hope Pen in the parish of Clarendon
being the parcel of land registered at Volume 1227 Folio 833 cf the
Register Bock of Titles and containing by Survey 176 acres. accirding
tc the plaintiff on or about 21st Januwery, 1992 the defendants
wrongfully entered upon the szid land and netwithstanding repeated
reguests by him tc vacate and deliver up the lanc, they have wrong-
fully refused toc dc so.
Cn 206th Pebruary, 1992 a writ was issued against the defendants
to restrain them from remeining in occupation of the land as well
as seeking damages for trespass.
On the same date a summcns for mendatcry Injuncticn waes issueG.
gince that time pleadings as well as affidavits had been filed

before the matter came up befcre me.

The First defendant is executrix and widow cf her late



husband, Louis Darby. The second defendant is the father of Louis
Darby.

Hope Estates Limited sold twe parcels of land comprising
20 acres and 9 acres cn the 19th August, 1267 and &th August, 1971
respectively to the Defencants. Transfers in respect of these
parcels of land were duly executed.

After the sale tc the Darbys, Hope Estates Limited sold the
remaining portion of its lané to Ernest Rose by an agreemcnt foxr
sale dated ist Rugust, 1%73. The said agreement for sale expressiy
provided for the sale of nrt less than 148 acres. There was a Si.oial
conditicn in this agreement which is as follcws. -

"3, Lppreximately 29 acres part of
the property has been agreed to
be sclé to Charles and Louis
Darby by the Vendor and this
area is excluded frcom the pro--
perty agreed to be scld. The
purchaser will transfer the said
29 azcres at the sole cost of the
Venticx tc the said Charles #nd
Louis Darby upcn the Vendor

cbtaining 211 necessary plans
and apnrovals for the tronsfer.®

Ernest Rose transforred the land to Threc icres Limited.
“amaica Develcpment Bank became the cwner of the said lands by
virtue of powers of salce under a mcrtgage given by Three iAcres
Limited on 28th December 1574, Jamaica De&elopmcnt Bank subsoguently
scld the remaining porticnm of land to the plaintiff, Clifford Hemmons
under pcwers of sale of the mertgage andé transferred the land to
the plaintiff on Octcber 28, 1986.

In 2 letter written by the Directcr of Legal Services of
tne Jameica Development Bank ¢n the 2nd April, 1%7¢% tc the Chairman,
Land Develcopment and Utilization Commission concexrning the lands
in guesticn it stated inter alia zs under:—

“Please note that the Roreement for sale by virtue of which
Three hAcres Limited purchzscd the lands show that twenty nine {29}
acres cf the above lands wure previcusly sold to Charles znd Lcuis

Darby.®



It is of interest to note that the mortgage instrument
between Three Acres Limited and Jamaica Development Bank under
Item 3 dealing with ESccﬁrities; mzkes referencc to Happie Farm
ol 148 acres ERegistered 2t Velume 995, Felio 449, It is difficult
te understand why Jamaica Development Bank in exercising its
vower ¢f sale under the mortgage between itself and Three Acres
Iimited transferred the entire 178 acres instead of the 14§ wucres
which was the lang cwnes by Three hAcres Limited and reflected in
the martgage instruoment. what clearly transpirsd is that Jamaica
bevelcpment Bank sold to the plaintiff 30 acres of land in which
it &id not have an interest. The principle of *Nemc dat guod non
pavet’ rezdily comes to mind,

The questicn which arises is whether the errcr of this
transacticn was known tc the plaintiff. If indeed, the plaintiff
was unaware of it and I refrain from making a finding at this
stage, Jamaica Develcepment bank appears blameworthy.

Naturally, if the plaintiff was uvnaware of the lzck of cwner-
ship ¢f the land by these defendants then some amcunt of sympathy
would have to be extended to him., However, sympathy undcubtesily
would not be an adequate basis for making an corder in these prrcaes--
ings.

The defendant Hermine Darby in June, 1987 tock steps t-
have the land subdivided anc a survey diszgram prepared by the
Commissioned Land Serveyor. wmr. M. W. Irvine inciceted that notices
were served on Clifford MHamrons. He has in a later affidavit
cenied recelving any such notice.

It appears from the affidavits that the cevidence is ancontro-
vertible that the Jdefendants heve been in cccupaticn of the said
iand since 1568 and their right tc cccupation hes never been
cisturbed. Since their cccupetion the defendants have used tho
said twe parcels of land for farming - cultivating such crops zs
sugar cang, tobacce and rearing of cattle. Concrete structures
inciuding a house frcr a headman was built by the Sefendants in

he late sixties. A4dditicnally, permanent fencing has becen placeo



around some ¢f this propertv.

In dealing first with the question of the test which is to
applied it is correctly stated in 24 Halsbury®s Laws {4th edition}
para. S48 in a2 passayge headed ‘Mandatery injuncticn cn interlccutory

applications®. That passage reads:-

“A mandatcry injunction can be
granted on an interlocutory
application as well as at the
hearing, but, in the absence
of special circumstances, it
will not normally be granted.
However, if the case is clear,
and one which the Court thinks
cught t¢ e decided at once,
or if the zct done is & simple
and sumBary one which can be
ezasily remodied, or if the
defendant attempted tc steal a
march cn thne plaintiff......

& mancdatory injunction will Le

granted on an interlocutory
applicaticon,.®

In Shepherd Holmoes Limited vs. Sandhanm {1870} 3 ARR. 402
hegaryy J. at page 412 in the course of his Judgment said:-

"Third, on meticn, as contrasted
with the trial, the Court is far
more reluctant to grant a mandatcory
injuncticn than it weuld be to grant
A ccmparable prchibitory injunction.
In & neormal case, the Crurt nast,
inter alia, feel a high degree =
assurance that at the trial it will
appear that the injuncticn was
rightly ¢rented; ané this is a
higher standerd then is reguired
for a prchibitcry injunction.®

{Underlining mine)
The =2bove principles were adgpted . in a judcment of the

Crort of Appeal in Jamaica: Essc Standard Oil 5.4, Limited Vo
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2aleyd Chan delivered cn March 14, 1988 by Camphell J.A.

The plaintiff must therefore safigégméﬂéméﬁﬁrt ébhéistent
with bis claim that the ~“cfendants entered and remained cn the land
unlawinlly so that the Ccurt will 'feel a high degree of assurance
taat at the trial it will appear that the injuncticn was rightly
srantec®. Put another way, the plaintiff's cose mast be unusuzlily 5/

streng and clear® before a mandatory injuncticn will he granted,



¥Mr. Heywood on behalf of the plaintiff submits that the
Plaintiff is the registered fee simple owner of all the land
comprising by survey 178 acres and since registrzticn defeats
all pricr rights except richts under the Statute of Limitation,
the plaintiff hclds the land absclutely. This is sc, he submits,
recause the pericd of limitation steps running when title is
transferred. 1In any cvent, he argues the defensants entered the
land cn the 21st January, 1992 so they could nct derive the benefit
of the limitaticn pericd.

The only authcrity upcen which the plaintiff relies apart

from the Registraticon of Titles Act is Archer et ux v. Georgiana

Holdings Limited 12 JLR 1421. In that case, according to the
facts recited, an acticn was brought seeking n declaraticn inter
alia that the plaintiffs were cwners in fee simple f a porition
<f 2n adjoining lot «f 12nd of which the defendant was the regis-
Leree proprietor.  Yhe plaintiff had built 2 housc ené o garadge
on their land but the buildings became endangersd by the ercsicn
i the banks of a gully which passed through the defendants land
20t near tce the heoundary of the plaintiffs® land. Complying with
= mortgages requirement, the plaintiff created land by pushing
the gully course back from their buildings. By a number cf acts
the plaintiffs were said to be cccupying approximately twice zs
wuch cf the defendant’s land as previcusly. The rlaintiffs admitted
the defendant®s title t- the disputed area hut asserted a DUSSesSsS Ty
title hy virtue of adwerse pcssessicn over a continucus period of
1z years. The matters relied un by the plaintifis =2s constituting
anverse prssessicn were that they hac fenced the disputed land,
refilled the depressicns ~r ercded porticns, and cultivated the
reclaimed land.

The Court of Apperl in dismissing the plaintiff's appeal,
Swalsyy J.A. said inter alis at p.1426:

"Uncer the Limitation of Actions

..« tim: dees not begin teo run
against the cwner of land sc as



to extinguish his right thereto
unless it has heen established

that:

{a) be has been dispossessed cof lands
oxr

(L} he has discontinued his
rossession of land: and that
in either event

{c) some other person in whose

favcur the period of limite-~

ticn {twelve yvears) can run is

in acverse possessicn of land,
Time then runs against the true
owner at the time adverse posses-—
sicn is taken of the land.®

It is significant tr cbhserve that time continues to run

in favcur of a successicn of parsens each claiming through the

cricginal 41

Ossessor since the interest of such a dispossesscor

is gooc against the whole warld other than the true cwner and is

fransmissible anc inherit=ile. See Perry v. Clissclé (1507) AC. 73.

The Archer cese was readily distinguishable from the case

iwefore the Ccurt because the matters relied uucn by the nlaintiff

were all equivocal in that they provided an equal halance bhetween

a&n intent to exclude the true cwner frem pessessicn, and an intent

merely to derive sowme endoyment from the land whelly consistent

with such use as the truec cwner micght wish to meke of it. In the

instant case because the defendants thought they cwned the twenty-

nine acres they hal every intent to excluue the wlaintiff,

keliance was [laced um Secticn 70 of the Hegistration of

itles ackt.

#70.

In s¢ far as it is relevant it Drovidaed:

Netwithstoanling the existence in

any cther jerscn cf any estate or
interest, whether derived by grant
from the Crown or ctherwise, ......-
the proprictor of land or cf any
estate or interest in land ... shall
except in case of fraud, held the

same 4s may e described or identified
in the certificate cof title, subjcct
to any qualification that may boe
specifiel in the certificate, and o
such incurbrances as may be specified
in the certificate, and to such incum~
brances as mry be notivied on the
folium «f the Register Bock constituted



constituted iy his certificate

of title. hut absoclutely free

from all cther incumbrances whatso-
ever, exceprt the estate or interest

of a proprietor, claiming the same
land under a pricr registered certi--
ficate of title, and except as regards
any portion c¢f land that may be wrong
description ¢f parcels or boundaries
be lQElHLaCHEP the certificate of title
or instrisiont ‘evidencing' the title of
such proprietor not heing a purchaser
for valuable consideration eor deriving
from oxr throuch such a purchaser.

Provided always that the land which
shall Lo included in any certificate {f
title or registered instrument shall &
deemed t~ e subject to the rescrvatlbns,
fxccptiﬁn5~ scetseeesasy and to any rights
acquire’ ovexr such land since the sarpe was
brcught under the cporation of this law
unﬁcr apg statute of limitaticn ..... ...
instrument.”

{underlining mine)

Relying upcn this Secticn, Mr. Schardsmidt for the defendants
skilfully submitted thet Jamaica Development Pank having wmade it
clear that Three Acres Limitec haa comprised no more than 142 acres
“ut ncvertheless transforred 178 acres to the flaintiff it wes 2
“wrong descripticn of parcels®. The force of this submissivn is

rendily apparent.

Seccnuly the evidence further indicates conclusive continunous

and undisturbec possessicn of the lane for a pericvl exceeding twenky

The strength of the second point relates o the princirle

&

“X authority enunciztoed in the Jamaican loccus classicus Chishclm

Fg_ﬁglg £1959) 7 Jim. 154.
The headncte reads as follows. -

"The arrellsznt and the respondent
were the registered prorrietors
of adjoining plcts of land in
Kingston, Jemaica. The arpellant
was registered as proprietor on
April 16, 1928. The respondent
was recistored as proprietor on
Octcber 20. 1941 hawving purchased
from the Administratcr General
for Jemajica, the lecal perseonal
represcentative of the former cwner.”®



The Administrator General hacd
been registered on transmission and
a new certificate of title issued in
his name on May 7, 1919. The certifi-
cate of title Lecame lost and ancther
new certificate of title dated Octcber
16, 1941 was issued to the Administratcr
General in place of the lost certificate
cf title, which was cancelled.

The dispute concerned the proper
positicn ¢f the Loundary between the
twe lots. »t the time of action there
was and had for many years been in
existence @ physical boundary <dividing
the lots. The appellant’s contention
was that the rhysical boundary exist-
ing upon the land was rlghtly placed
and was the true dividing line.

The respondents® contenticn was that
the physical Loundary encroached a
matter <f seven feet on his lot alcnr
his entire northern beundary. The Res-—
joncents® acticn was for a declaraticn
that the disputed strip of land was
comprised in his certificate of title,
possessicn anc mesne proiits, and the
appellant ccunterclaimed for a Jecla-
ration that the boundaries as now
existing were the true boundaries and
for rectitication cf the Register®

fhe Judicial Committee of the Privy Council held inter alic

thot the disputed strip formed part of the land comprised in the
kespondents® Certificate of Title but the avpellant having shown
cver 12 years ‘ccntinucus possessicn of the disputed strip from
the fete ¢f his purcheise to the commencement of the proceedaings
hzd gained a possesscry title. The effect of Secticn 70 cf the
Act is that it places upcon a purchaeser of registered land the onus
of going behind the kegister and satisfying himself that nc auverss
interest by limitaticon has be acquircd, in every case ip which
mcre than twelve yezxs aasve elapsed since the title wes first
registered.® fThe privy Council also held that "whenever a cuplicate
certificate of title or special certificate of title is lost orx
destriyed anc a new Certificate ~t Title registerel in place ~£
the former certificate, such new certificete is merely a suhstitute

or the lost or destroyed certificate ané merely has the effect E

i ietor in ths siti i oriney certis -
placing the proprietor in the same position as if the formex



ficate had not been lost ¢r destroyed, and does not bhring ahout
any alteraticn of richts.”

In the light »f the disputed questicns of fact and the
considerable dcoubt which I entertain that the plaintiff’s right cof
cwnership is violated, the instant case falls censiderzbly short
~f any standard on which, in my judgment, it would be safe to grant
the injuncticn at this interlccutory stage.

The plaintiff bas failed to put before me any evidence
with sufficient cogency to satisfy me that there is 2 strnng and
clear case and a high degree of assurance that the plaintiff will
succeeC at the trial in estzbklishing that he is entitled to a
mandatory injunction.

The plaintiff may indeed be able with a considerable degree
of skill and effort at the trial to make out a frymidable case in
support of its contention just as the defencant may be able to
make out a formidable case in reply. With the full procedurs
©f the trial ccupled with the advantage ¢f seeing anc hearing
the witness and the testing process of cross-examination the
Ccurt will bLe akle to reach & firm conclusion one way or the other.
#ecause I lack these advantages in dealing with the disputed questioms
«f fact it is my judgment that the plaintiff has not made cut a
case for the injunction that it secks. 1Indee?, I am inclined te
the view that there is nc real prospect of the rlzintiff succeeding
in his action for a permanent injuncticn.

In addition to the balance of convenience which I consider
is in the defendants® favour I am not satisficd that irreparable
injury may ensue to the plzintiff's pProperty.

Fcr these reascns I ¢¢ nct think that any injuncticn should
he granted.

Accordingly, the applicaticn fails, ant I dismiss it.

Cists tc the defendlants to be agreed or taxed. Certificate for

Gueen's Counsel granted,
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